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iJMUKD  AMD  DKTKMUHV>;fl|«'*« 

THE  HIGH  COURT  OF  CHAStERY. 


Daniel  v.  Dudley. 


1841:  JuiMiySS. 

By  ft  marriafB  Mttlemenl  a  ram  of  money,  the  property  of  the  wiCe,  was  yerted  ia 
tnutees  in  truft  for  the  eepnrate  om  of  the  wife  during  her  life,  and  after  her  de- 
ceaae  in  trust  for  the  husband  during  his  life,  and  after  the  death  of  the  surriTorf 
upon  certain  trusts  for  the  children,  and  in  default  of  children,  who,  being  sons, 
sfaoold  attain  twenty-one,  or  being  daughters,  should  attain  that  age  or  marry, 
in  trust  for  soeh  person  or  persons  as  the  wife  should)  notwithstanding  her  coTsr- 
tare,  by  deed  or  wUl  appoint,  and  in  default  of yippointment,  in  trust  to  pay  and 
transfer  the  same  to  the  executors  or  admiualrators  of  the  wife.  Held,  revera- 
ing  the  decree  below,  that  under  the  ultimate  limitation  to  the  executors  or  ad* 
ministratois  of  the  wife  the  fund  did  not  belong  to  the  next  of  kin  of  the  wife,  in 
•zelasion  of  the  husband,  but  poMod.fo  the  administratrix  of  the  wife  as  part  of 
her  general  penonai  estate. 

Bt  an  indenture  of  settlement,  made  on  the  marriage  of  Thomas 
Bitsby  and  Mary  Henn,  bearing  date  the  27th  of  May,  1807,  the 
sum  of  1100/.,  the  property  of  Mary  Henn,  was  vested  in  trustees 
in  trust  for  the  separate  use  of  Mary  Henn  during  her  life ;  and 
after  her  decease,  in  trust  for  Thomas  Busby,  if  he  should  sur- 
vive her,  for  his  life;  and  upon  the  death  of  the  survivor,  in  trust 
for  the  children  of  the  marriage,  as  Mary  Henn  should  by  deed 
or  will  appoint;  and  in  default  of  appointment,  for  the  children 
equally,  the  shares  of  sons  to  be  payable  at  twenty-one,  and 
of  •daughters  at  that  age  or  marriage.  After  which  follow-  [•2] 
ed  a  proviso,  that  in  case  there  should  be  no  son  who  should 
attain  twenty-one  or  leave  issue,  nor  any  daughter  who  should 
attain  that  age  or  marry,  the  trustees  should  stand  possessed  of 
the  fund  in  trust  for  such  person  or  persons  as  the  wife  should 
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by  deed  or  will  appoint ;  and  in^def{iult*of  appointment,  in  trust 
'*  to  pay  and  transfer  the  sam&.tdbtb9*executors  or  administrators 
of  Mary  Henn."  ^  /•;*;.}**•'* 

The  deed  also  conl^i^^  s^eral  covenants  by  Thomas  Busby, 
one  of  which  waa*Viife*eflfect  that  he  would  permit  and  suffer 
Mary  Henn^  jioWitMtanding  the  intended  coverture,  to  exercise 
the  powj^^\f^rv*ed  to  her  by  the  settlement ;  and  that,  in  case 
she  8i]o\i{(l.lilippen  to  die  in  his  lifetime  without  having  made  a 
c;^t)pp|efe  appointment  of  the  fund,  the  same  or  such  part  thereof 
.fts*'$h6uld  be  unappointed  *' should  be  and  remain  unto  and  for 
the  only  use  and  benefit  of  the  executors,  administrators,  and  as- 
signs of  Mary  Henn." 

The  marriage  was  solemnized,  and  afterwards,  in  the  year 
1819,  Thomas  Busby  took  the  benefit  of  the  insolvent  debtors' 
ftct«  In  the  year  1823  Mary  Busby  died  intestate,  and  without 
having  made  any  appointment  of  the  fund,  leaving  an  only  child. 
Shortly  afterwards  Thomas  Busby  died  intestate,  and  without 
having  taken  out  vidministration  to  his  wife ;  and,  lastly,  in  the 
year  1829,  the  child  died  under  twenty-one,  and  without  issue. 

The  plaintiff,  Charlotte  Daniel,  who  was  a  sister  of  Thomas 
Busby,  then  took  out  letters  of  administration  to  the  estates  of 
Thomas  Busby,  Mary  Busby,  and  their  child,  and  having,  by 
virtue  of  those  administrations,  obtained  possession  of  the 
[*3]  funds,  she  with  her  ^husband,  filed  the  bill  in  this  cause, 
suggesting  that  the  defendant,  Dudley,  claimed  the  fund  as 
assignee  under  the  insolvency  of  Thomas  Busby ;  but  submit- 
ting that,  under  the  ultimate  limitation  to  the  executors  or  ad- 
ministrators of  Mary  Busby,  the  absolute  interest  in  the  fund, 
subject  to  the  previous  limitations,  had  vested  in  the  child  as  her 
sole  next  of  kin  to  the  exclusion  of  her  husband ;  and  that,  upon 
the  death  of  the  child,  it  had  passed  to  the  plaintiff  Charlotte 
Daniel,  and  the  defendant  Martha  Goodson,  another  sister  of 
Thomas  Busby,  as  the  sole  next  of  kin  to  the  child.  The  bill 
alleged  that  Martha  Goodson  and  her  husband  Henry  Goodson, 
who  was  the  only  other  defendant,  were  out  of  the  jurisdiction  ; 
and  it  prayed  that  the  rights  of  all  parties  interested  in  the  fund 
might  be  ascertained  and  declared,  and  that  it  might  be  secured 
and  administered  under  the  direction  of  the  court. 
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The  defendants  Henry  and  Martha  Goodson  never  appeared 
in  the  suit^  and  ho  evidence  was  entered  into.  By  the  decree 
made  upon  the  hearins;  of  the  cause  by  the  Yice-ChanGellor,[lJ 
it  was,  among  other  things,  declared,  that,  according  to  the  true 
construction  of  the  settlement,  the  plaintiff  Charlotte  Daniel,  as 
the  administratrix  of  Mary  Busby,  was  entitled  to  the  fund  for 
the  benefit  of  the  next  of  kin  of  Mary  Busby  living  at  her  death, 
and  to  the  exclusion  of  her  husband. 

From  that  part  of  the  decree  the  defendant  Dudley  appealed, 
and  the  appeal  now  came  on  to  be  heard. 

On  the  case  being  opened. 

The  Lord  Chancellor  observed,  that  it  was  premature 
and  irregular  to  discuss  the  question  between  theassignee 
and  the  next  of  kin,  until  there  had  been  'an  inquiry  who  [*4] 
the  next  of  kin  were ;  more  particularly  as  the  only  person 
who  was  alleged  to  be  next  of  kin  besides  the  plaintiff,  Charlotte 
Daniel,  had  not  appeared  ;  besides  which,  there  was  this  further 
difficulty,  that  if  the  opinion  of  the  court  should  be  in  favor  of 
the  assignee,  it  could  make  no  decree,  he  being  a  defendant  on 
the  record,  unless  the  plaintiff  would  undertake  to  deal  with  the 
fund  as  the  court  should  direct. 

That  undertaking  having  been  given,  the  argument  proceeded. 

Mr.  Jaeoby  Mr.  Richards,  and  Mr.  Keene,  in  support  of  the 
appeal. 

The  decision  of  the  Yiee-Chancellor,  it  is  conceived,  proceed3 
upon  a  confusion  of  two  classes  of  cases  which  are  perfectly  dis- 
tinct ;  namely,  those  in  which  questions  of  this  kind  have  arisen 
upon  the  words  "  legal  or  personal  representatives,"  and  those  in 
which  they  have  arisen  upon  the  words,  <<  executors  or  adminis- 
trators." Either  of  the  former  terms  may,  without  impropriety 
of  language,  be  used  to  denote  next  of  kin,  or  those  who  repre- 
sent others  for  the  purpose  of  distribution :  but  executors  or  ad- 
ministrators cannot  wi(h  any  propriety  be  so  construed.    Accor- 

[1]  The  case  before  the  Vice-Clianeellor  ie  reported,  11  Sim,  163* 
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dinglfy  in  the  former  class  of  cases,  the  questioa  has  always 
been,  what  persons  are  denoted  by  the  words  ?  In  the  latter,  for 
whom  is  the  trust  created  ?  In  the  present  case,  therefore,  the 
only  question  is,  for  whom  is  the  plaintiff  a  trustee?  It  is  said, 
for  the  next  of  kin  of  the  wife ;  but  the  object  of  the  settlement 
was  to  provide  for  the  husband  and  wife,  and  the  children  of  the 
marriage,  not  for  next  of  kin,  who  were,  of  course,  unascertain- 
ed at  the  date  of  the  settlement,  and  about  whom  the  parties 
could  not  be  presumed  to  feel  any  interest.  Besides, 
[*5]  *one  consequence  of  such  a  construction  would  be  to  pre- 
vent the  wife,  if  she  survived  her  husband,  from  disposing 
of  the  property  otherwise  than  under  the  power,  which  was  not 
likely  to  have  been  intended.  A  more  probable  supposition 
would  be,  that  when  the  objects  of  the  settlement  were  satisfied 
the  property  was  intended  to  revert  to  its  original  owner.  Rip- 
ley  V.  Waterworth,{a)  Evans  v.  Charl€s,{b)  Collyer  v. 
Squirejl^c)  Hames  v.  Hafnes,{d)  Sabertan  v.  Skeels.{e) 

Mr.  Wigram  and  Mr.  Parry,  for  the  respondents. 

In  most  of  the  cases  which  have  been  cited  the  question  was, 
whether,  under  a  limitation  to  executors  and  administrators, 
the  persons  answering  that  description  took  beneficially  or  as 
trustees,  a  question  which  could  hardly  have  arisen  unless  those 
words  had  been  considered  as  words  of  purchase ;  whereas  the 
argument  on  the  other  side  seems  to  proceed  on  some  fanciful 
analogy  to  the  nile  in  Shelley's  case,  as  if  those  words  could  be 
construed  as  words  of  limitation.  It  is  impossible,  however,  to 
construe  them  otherwise  than  as  words  of  purchase,  and  then 
the  court  is  at  liberty  to  give  them  such  a  meaning  as  will  best 
correspond  wiUi  the  object  and  intent  of  the  settlement  That 
was  expressly  laid  down  in  Bulmery.  Jay,ig)  the  same  doc- 
trine was  afterwards  recognized  by  the  Master  of  the  Rolls  in 
Orafiey  v.  Humpagej{h)  and  has  been  again  relied  upon  by  the 
Tice-Chancellor  in  Smith  v.  Dudley.{i)    It  is  true,  that  iu  that 

(•)  7  Vm.  425.  x«)  1  R.  fc  M.  687. 

(b)  1  Anrtr.  138.  (^)  4  Sim.  48 ;  S  BL  ^t  K.  197. 

(e)  3  Kois.  467.  (A)  1  Beav.  4S. 

((0  2  Keen,  646.  (0  »  Sim.  125. 
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case  the  limiuitjon  vma  Co  the  executors  andadinkiifltratonof  the 
wife,  of  her  own  family ;  but  the  words  !*  of  her  own  fami- 
ly" weie  only  relied  upon  *as  affording  a  clue  to  the  mean-  [*6] 
ing  of  the  words  ^'execotors  and  administrators."  Even 
admitting,  however,  that  the  intention  to  exdnde  the  husband 
is  not  so  unequiTOcally  expressed  in  the  present  case  as  it  wm  ia 
tSmiih  V.  Dudley^  it  is  at  least  as  clearly  imfdied  as  it  was  in 
Butmer  ▼.  Joff:  for  in  this  case  the  husband  has  covenanted 
that  in  the  event  of  the  wife  dying  in  his  lifetime  without  makiBg 
any  appointment,  the  fund  shall  be  for  the  only  use  and  benefit 
of  the  executors  and  administrators  or  assigns  of  the  wife. 

Besides  the  authorities  above  mentioned,  the  following  were 
also  cited  and  commented  upon  in  the  course  of  the  argument 
Bridge  V.  AbboU^^a)  Anderson  r.  Dawsony{b)  Wdlman  y.  Bou>^ 
ringj{c)  Price  v.  Strange^{d)  Baines  t*   Otteyjfi)  Palin  v. 

ims.[g) 

Tax  Lord  Chancellor  (without  hearing  a  reply)  said, 
Legal  or  personal  representatives  may  mean  next  of  kin,  hoi 
executors  or  adminiatrators  cannot.    Therefore,  none  of  those 
cases  in  which  next  of  lun  have  been  held  to  take,  est  «i  termini, 
by  the  description  of  I^al  w  personal  rqiresentatives,  have  any 
application  to  the  presents    The  limitation  in  this  case  being  to 
the  executors  or  administrators,  it  seems  to  me  that  it  cannot 
signify  whether  these  words  are  construed  as  words  of  limita- 
tion or  words  of  purchase ;  became,  on  either  supposition,  the 
persons  answering  that  description  take  in  their  representative 
chancter,  and  then  the  fund  is  to  be  applied  and  administered  in 
the  same  manner  as  any  other  assets  that  come  to  them  in 
that  character.    That  *is  the  doctrine  of  all  the  cases  that    [*7] 
have  been  cited,  except  that  of  Bulmer  t.  Jay,  which 
stands  a]one.[2J 

(«)3B.aC.S34.  (rf)  5  Madd.  159. 

ih)  15  Vet.  512.  («)  1  M.  &  K.  465. 

(c)2RMi.374;  3Sim.3S8.  (g)  1  U.  SlIL  470. 

[3]  Alto  wlwanezeemtoror  tnnlM  takM  benefieiaUy,  sm  WeUmtmr.  Bow- 
riMg,UVimm. 374; &  C.  1  Sim.  dt  8t«.34;  3  Sin. 388 ;  CofKer r.  Squin,  3  Rom. 
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As  to  the  covenants  in  this  settlement,  on  which  some  stress 
was  laid  in  the  argument,  I  think  they  amount  to  nothing  more 
than  an  engagement  on  the  part  of  the  husband  that  he  would 
do  nothing  to  disturb  the  provisions  contained  in  the  preceding 
part  of  the  instrument,  and,  consequently,  that  they  have  no 
bearing  upon  the  case  one  way  or  the  other. 

This  is  my  present  impression  on  the  question  which  has 
been  discussed ;  but,  as  I  said  in  the  outset,  I  do  not  see  what  I 
can  do  with  the  case  as  it  stands  at  present,  for  besides  the  dif- 
ficulties which  I  have  already  suggested,  it  appears  that  the  in* 
solvency  took  place  in  1819,  and  that  the  fund  did  not  fall  in 
till  1829 ;  consequently  the  assignee  has  no  title  to  sue  as  such. 
If  Dudley  were  a  creditor  under  the  insolvency,  of  which,  how- 
ever, there  is  no  evidence,  and  he  had  appeared  here  as  plaintiff, 
that  might  have  raised  the  question,  for  he  might  say  that  he 
had  an  interest  in  clearing  the  fund  of  the  wife's  debts,  if  there 
were  any,  in  order  to  realize  what  belonged  to  the  husband's 
estate  for  the  benefit  of  his  creditors ;  and  a  creditor  as  I  had 
lately  occasion  to  decide,  may  sue  in  this  court  on  behalf  of  him- 
self and  others  for  the  purpose  of  securing  after-acquired  property 
of  the  insolvent,  though  I  forbore  on  that  occasion  to  give  any 
opinion  as  to  whether  this  court  or  the  insolvent  court  be  the 
proper  jurisdiction  to  administer  such  a  fund.(a) 

On  this  record,  however,  Dudley  is  a  defendant,  and  in 
[•8]  that  character  he  cannot  represent  all  the  other  •creditors, 
though  he  might  as  plaintiff.  If  he,  or  some  other  credi- 
tor, will  file  such  a  bill,  I  will  make  a  declaration  of  the  rights 
of  the  parties  under  the  settlement,  when  the  case  shall  be 
brought  regularly  before  me.  But  on  this  record,  notwithstand- 
ing my  desire  to  save  the  parties  the  expense  of  further  proceed- 

467  ;  Dawwn  ▼.  Tkorne,  id.  235 ;  Braddon  7.  Farrand,  4  Ran.  87 ;  Bridge  ▼.  Ab- 
bott, 3  Bro.  C.  C.  224  ;  Evano  v.  CharltM,  1  AdsI.  123  ;  Ripley  y.  Watertoorth,  7 
Ye*.  425  ;  Sandere  v.  Franke,  2  Madd.  147  ;  Palin  ▼.  HilU,  i  Myl.  St,  K.  470  ; 
Wood  V.  Cox,  2  MyL  &  Cr.  6^1;  S.  C.  1  Keen,  317  ;  Stocko  y.  DodoUy,  1  Ke^n, 
325  ;  Hameo  ▼.  Hameo^Sl  Keen,  646 ;  Omjnaney  y.  Buteker,  Tarn,  i,  Uvm.  260  ; 
EUii  y.  Selby,  1  Myl.  &,  Cr.  296 ;  Allen  y.  Maepkeroon,  poet,  143  ;  Drake  y.  Pell, 
3  Edw.  Ch.  Rep.  270 ;  and  see  Johnoon  y.  Johnoon,  3  Hare,  157, 164. 

(a)  Wm-dy.  Painter,  L.  C.  Noy.  7,  1840;  reported,  on  the  argument  at  the 
Rolls,  2  Beay.  85 ;  not  yet  reported  on  the  appeal. 
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ings,  it  seems  to  me  impossible,  for  the  reasons  I  have  mentioned, 
to  make  any  effectual  decree.[3J 


No  further  proceeding  was  taken,  and  the  suit  has  since  been 
compromised* 


Wood  v.  Lambirth. 

1840 :  November.     1841 :  January  25  ;  June  28,  39  ;  Aagust  II. 

A  surrender  by  the  wife  of  a  copyholder  with  his  cousent,  and  after  having-  been 
eeparalely  examined,  to  the  use  of  a  parehaier  from  the  aMigneea  of  the  husband, 
who  had  become  bankrupt,  held  efiectual  to  bar  her  right  to  freebench,  if  any 
such  existed  by  special  custom,  although  at  the  time  of  such  surrender,  the  pur- 
chase not  having  been  completed,  the  purchaser  had  not  any  legal  estate  in  the 
premises. 
'Doctrine  as  to  the  operation  of  fictitions  forms  of  conveyance. 

At  a  sale  of  the  property  of  Isaac  Brightwen,  a  bankrupt,  bf 
Ills  assignees,  in  the  month  of  February,  1829,  the  defendant 
Henry  Lambirth  became  the  purchaser  of  lot  19,  comprising  a 
copyhold  messuage  and  premises  of  which  the  bankrupt  was  at 
the  time  of  his  bankruptcy  seised  to  him  and  his  heirs,  accord- 
ing to  the  custom  of  the  manor  of  the  rectory  of  Tollesbury, 
having  been  admitted  tenant  upon  the  surrender  o{  one  John 
Carrington  in  the  year  1806. 

It  appeared  from  the  abstract  of  title  delivered  to  the  purcha- 
ser, and  which  commenced  with  the  year  1734,  that  in  the  year 
1787  the  wife  of  one  James  Luf  kin,  who  was  then  seised 
of  the  estate  in  his  own  *rigbt,  had  joined  with  her  hus-    [*9] 

[3]  There  is,  in  the  report  of  this  case  in  11  Sim.  163, 177,  a  statement  of  what 
%88  said  by  the  Lord  Chancellor,  at  the  conclusion  of  the  argument  on  the  appeal, 
idiieh  is  there  stated  to  have  heen  on  the  16th  instead  of  the  26th  of  January, 
1841,  as  in  the  case  supra.  The  judgment  of  the  LokI  Chancellor,  as  represented 
by  Mr.  Simons,  differs  from,  but  does  not  conflict  with,  that  reported  in  the  text, 
presenting  more  fully  the  difficulties  of  coming  to  a  decision  from  the  peculiar  con- 
struction of  the  proceedings  in  the  cause  in  regard  to  parties,  and  not  alluding  to 
other  topics  above  notioed.  There  does  not  appear  to  be  in  it,  any  thing  of  s«ffiei- 
•nt  importance  to  warrant  its  iaieition  in  this  place. 
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band  in  a  survender  of  it  by  way  of  mortgage ;  and  that  sob- 
sequently,  on  the  occasion  of  the  admittance  of  a  party  after 
the  death  of  the  same  James  Lufkin,  under  a  surrender  made  by 
him  during  his  lifetime  to  the  use  of  his  will,  his  widow  '<  came 
and  in  open  court  remised  and  released  to  the  purchaser  all  and 
all  manner  of  dower  and  thirds,  and  other  customary  estate, 
right,  and  ti^e  to  dower  and  thirds,  and  all  arrears  thereof 
which  she  might,  should,  or  of  right  could  or  ought  to  have  or 
claim  of,  in,  to,  or  out  of  the  said  premises." 

Those  entries  were  the  only  instances  appearing  upon  the  ab- 
stract, in  which  the  wife  or  widow  of  a  copyholder  had  taken 
.part  in  any  surrender  of  the  estate.  The  purchaser,  however, 
conceived  that  they  afibrded  presumptive  evidence  of  a  special 
custom  in  the  manor,  entitling  the  widow  of  a  copyholder  to 
freebench  out  of  all  copyhold  lands  of  which  her  husband  might 
have  been  seised  at  any  time  during  the  coverture ;  and  as  the 
bankrupt  had  a  wife  at  the  time  of  his  bankruptcy,  who  was 
still  living,  the  purchaser  objected  to  the  title  as  being  liable  to 
her  freebench.  He  also  objected,  that  there  was  no  evidence 
that  Carrington  had  not  a  wife  when  he  surrendertsd  the  estate 
to  the  use  of  the  bankrupt  in  the  year  1806.  No  attempt  was 
made  by  the  assignees  to  remove  the  latter  objection ;  bnt  for  the 
purpose  of  removing  the  former,  they  procured  the  wife  of  the 
bankrupt  to  make  the  surrender,  which  was  entered  on  the  court 
rolls  as  follows : — 

^<  Be  it  remembered,  that  on  the  Uth  day  of  July,  1829,  Mary 
Brightwen,  the  wife  of  Isaac  Brightwen,  (the  said  Isaac  Bright- 
wen  being  a  customary  or  copyhold  tenant  of  the  said  manor,) 
came,  &c. ;  and  she  being  first  privately  examined  sepa- 
[*10]  rately  and  apart  from  •her  said  husband,  and  freely  con- 
senting, did,  with  the  privity  of  the  said  Isaac  Brightwen, 
in  consideration  of  the  sum  of  30L  is.  2d.  to  her  paid  by  Henry 
Lambirth,  surrender  into  the  hands  of  the  lord  of  the  said  manor 
all  and  singular  her  right,  title,  and  claim  of  freebench,  dower, 
or  thirds  of,  in,  to,  or  out  of  all  that,  &c. ;  and  all  right,  title,  and 
interest,  claim  and  demand  whatsoever,  of  the  said  Mary  Bright- 
wen, of,  in,  or  to  freebench  in  respect  of  the  said  messuage  and 
premises,  to  the  use  and  behoof  of  the  said  Henry  Lambirth,  his 
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heirs,  executors,  administrators,  and  assigns,  according  to  the 
custom  of  the  said  manor. 

"  Mary  BrigJUwen. 
"  Isaac  BrightwenJ* 

A  copy  of  that  surrender  was  delivered  to  the  purchaser's  soli- 
citor on  the  24th  of  August,  1829  ;  but  he,  being  advised  that  it 
was  not  effectual  to  bar  the  wife's  right,  persisted  in  his  objec- 
tions to  the  title,  and  refused  to  complete  the  purchase,  where- 
upon the  assignees  instituted  this  suit  for  a  specific  performance 
of  the  contract.  In  the  progress  of  the  cause  Henry  Lambirth 
died,  and  a  supplemental  bill  was  filed  against  his  devisees.  By 
the  decree  the  usual  reference  was  made  to  the  master,  to  inquire 
whether  a  good  title  could  be  made  to  the  estate,  and  if  so,  when 
it  was  first  shown  that  such  title  could  be  made. 

The  master  having,  by  his  report,  found  that  a  good  title  could 
be  made,  and  that  it  was  first  shown  on  the  24th  of  August, 
1829,  the  defendants  excepted  to  the  report,  insisting  that  a  good 
title  was  not  shown  either  before  or  on  the  24th  of  August, 
1829. 

The  exception  came  on  to  be  heard  before  the  Lord  Chancel- 
lor, when 

*Mr.  Lee  and  Mr.  Heathfield  appeared  in  support  of  [*11] 
the  exception. 

Mr.  Walker  and  Mr.  Woad^  contra. 


1841 :  Jan.  26. — The  Lord  Chancellor  : — The  master  has 
found  that  a  good  title  can  be  made  to  lot  19,  and  that  it  was 
first  shown  on  the  24th  of  August,  1829. 

To  this  report  an  exception  is  taken,  and  the  only  question 
necessary  to  be  considered  is,  whether  there  be  any  objection  to 
the  title  in  respect  of  the  freebench  of  the  wife  of  Brightwen,  a 
bankrupt,  whose  assignees  are  plaintiffs  in  the  cause. 

The  property  being  copyhold,  and  there  being  no  proof  of  any 
special  custom  to  the  contrary,  the  right  of  the  wife  to  freebench 
can  only  attach  upon  lands  of  which  the  husband  dies  seised, 
which  has  become  impossible.     It  would  therefore  seem  that 

Vol.  L  2 
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this  4»bjection  would,  upon  that  ground  alone,  be  incapable  of 
being  supported  ;  but  a  surrender  has  been  produced,  dated  the 
11th  of  July,  1829,  by  which  the  wife,  having  been  first  private- 
ly examined  with  the  privity  of  her  husband,  surrendered  to  the 
purchaser  the  copyhold  premises,  and  all  her  title  to  freebench 
ttherein.  This  surrender  was  said  to  be  inoperative  for  two  rear 
eons ;  Ist,  that  the  wife  had  not  any  interest  in  the  land  which 
eouid  be  the  subject  of  surrender ;  and,  2dly,  that  the  husband 
was  no  party  to  the  surrender. 

The  first  objection  was  in  early  times  raised  against  the 
{*12]  effect  of  fines  to  bar  dower ;  Lampets  case.{a)  The  *8urr 
render  by  the  wife  after  being  privately  examined  has  al- 
ways been  considered,  in  cases  of  copyhold,  as  equivalent  to  the 
fine.  If  it  were  not  so,  the  decree  in  Brown  v.  Raindle{b)  wan 
a  mere  delusion  upon  the  defendant. 

It  was  then  objected  that  the  husband  was  not  a  party  to  the 
anriender ;  nor  was  he  in  Seaman  v.  Maw,{c)  but  his  assent  wa^ 
presumed  from  the  circumstances.  In  this  case  his  privity  is 
distinctly  stated  in  the  surrender.  Then  as  to  the  time,  it  ap- 
pears that  this  surrender  was  sent  to  the  defendant's  solicitor  on 
the  24th  of  August,  the  day  which  the  master  has  reported  to  be 
the  time  at  which  a  good  title  was  shown. 

The  exception  must  be  overruled. 


June  28. — The  defendants  in  the  supplemental  suit,  being  dis- 
satisfied with  that  decision,  presented  a  petition  of  rehearing, 
which  now  came  on  to  be  heard. 

Mr.  Lee  and  Mr.  Heathfieldj  for  the  defendants. 

There  are  many  naanors  in  which  the  widow  of  a  copyholder 
is  entitled  to  freebench  out  of  all  such  customary  tenements  as 
her  husband  is  at  any  time  seised  of  during  the  coverture ;  Wat- 
kins  on  Copyholds  ]{d)  and  the  above  mentioned  entries  on  the 
court  rolls  can  be  accounted  for  only  on  the  supposition  that  such 
a  custom  exists  in  this  manor.    Assuming,  then,  that  the  bank- 

(a)  10  Co.  46.  ^c)  3  Bin^.  87S. 

(b)  3  Yet.  SaS.  (cQ  Vol.  U.  p.  78,  not*. 
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rapt's  wife  18  or  ma7  be  entitled  to  freebench  out  of  the  premises 
in  question,  has  the  surrender  which  she  has  made,  effectually 
barred  her  right?  Now,  that  surrender  could  operate,  if  at  all, 
only  in  one  of  three  ways— either  as  the  transfer  of  an  es- 
tate, or  ae  the  'release  of  a  right,  or  by  way  of  estoppel.  [*13J 
As  a  transfer  it  could  not  operate,  because  a  wife's  right 
to  freebench  during  the  lifetime  of  her  husband  is  a  mere  possii* 
bility  which  is  not  a  subject  of  transfer.  Neither  could  it  ope^ 
rale  as  a  release ;  because  there  was  no  privity  of  tenure  be* 
tween  (he  surrenderor  and  the  purchaser  at  the  time  of  the  sur- 
render ;  he  was  no  party  to  it,  and  had  no  estate  or  interest  beyond 
a  mere  equitable  right,  which  the  copyhold  courts  do  not  recog- 
nize. And  the  consideration  expressed  in  the  surrender,  if  that 
could  be  supposed  to  make  any  difference,  was  merely  nominal, 
no  consideration  having  actually  been  given.  Nor,  lastly,  could 
the  surrender  operate  by  way  of  estoppel ;  for  it  has  been  settled 
by  a  series  of  decisions  that  a  surrender  cannot  have  that  effect. 
Taylor  v.  PhUip9,(a)  Doe  v.  Tamkinslb)€hodtUle  v.  MQr$e.(c) 
The  reason  why  a  fine  has  that  operation  in  the  case  of  freeholds 
(La$wpef8  taseUji)  )  does  not  apply  to  copyholds. 

[The  Lori>  Chancellor  : — Lord  Coke  does  not  put  it  upon 
the  doctrine  o{  estoppel.  And,  according  to  your  argument,  it 
could  not  take  effect  by  way  of  relea^,  because,  until  the  fine 
was  levied,  the  cognizee  would  have  no  estate  upon  which  a  re* 
lease  eould  operate.] 

Where  a  fine  is  levied  jointly  by  a  husband  and  wife,  the  court 
will  marshal  the  conveyance  in  favor  of  the  intention  ;  so  that 
the  release,  if  such  it  be,  by  the  wife,  may  operate  upon  the  es- 
tate conveyed  by  the  bnsband.  It  is  humbly  submitted  that  the 
case  <tf  Seamon  v.  Maw^{e)  referred  to  in  your  Lordship's 
judgment,  'does  not  touch  this  question  ;  because  there,  [*14] 
as  in  Compton  v.  CoUin8on(g)  the  copyhold  estate,  which 
was  the  subject  of  the  surrender  was  the  estate  of  the  wife,  and 

(«)  1  Vas.  wn.  229,  lee  p.  230.  (<0  10  Co.  46,  wo  p.  49. 

(i)  11  East,  185.  (e)  3  Binsf.  37& 

(e)  3  T.  R.  36S.  {g)  1  H.  Bl.  334. 
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therefore  clearly  a  proper  subject  of  transfer;  the  only  question 
being,  whether  the  surrender,  being  made  with  the  privity  of  the 
husband,  was  equivalent  to  a  joint  surrender. 

Mr.  Walker  and  Mr.  Wood,  contra. — The  general  custom  of 
manors  is,  that  the  wife's  title  to  freebench  depends  on  the  hus- 
band's dying  seised,  and  a  contrary  custom  will  not  be  presumed 
without  much  clearer  evidence  than  here  exists.  But  even  sup«- 
posing  such  a  custom,  the  right  of  the  wife  has  been  effectually 
barred  by  her  surrender.  It  is  not  correct  to  say  that  a  wife's 
right  to  dower  or  freebench  during  the  lifetime  of  her  husband  is 
a  mere  possibility.  It  is  an  inchoate  estate.  The  reason  why  a 
mere  possibility  cannot  be  conveyed  is  because  the  party  is  not 
in  the  seisin  ;  whereas,  in  copyholds,  the  admission  of  the  hus- 
band, suffices  for  the  estate  of  the  wife  which  has  been  described 
as  but  a  branch  of  the  estate  of  the  husband.(a)  But,  even  as  a 
release,  the  surrender  would  be  good  ;  for,  though  it  is  true  that 
the  purchaser  had  no  estate  at  the  time,  yet,  whep  he  shall  have 
been  admitted  under  the  bargain  and  sale  from  the  commission- 
ers, his  estate  will  relate  back  to  the  act  of  bankruptcy.  And  in 
the  mean  time  the  surrender  operates  as  a  surrender  to  the  lord 
of  the  manor,  in  trust  for  the  intended  tenant.  At  all  events,  it 
will  operate  by  way  of  extinguishment  in  the  freehold  of  the 
lord  ;  and  that  is  as  good  a  security  to  the  purchaser  as  if  the 
wife's  estate  had  been  actually  transferred  or  released  to  hi£nself. 

If  the  objection  to  this  surrender  be  allowed,  it  will  be  im- 
[*15]    possible  for  the  wife  *of  a  bankrupt  copyholder  by  any 

means  to  bar  her  title  to  freebench. 

Mr.  Lee  in  reply. — The  only  way  in  which  freebench  can  be 
barred,  is  by  a  release  of  it  to  the  actual  tenant  of  the  land ;  and 
that  might  have  been  done  in  this  case  by  making  the  wife's  re- 
lease contemporaneous  with  the  bargain  and  sale  from  the  com- 
missioners. The  doctrine  of  relation  does  not  help  the  argu- 
ment ;  for  in  the  case  of  real  estate  there  is  no  relation  of  the 
legal  title,  to  the  act  of  bankruptcy ;  Doe  v.  MUchell(b)    Nor 

Ifl)  Vin.  Abr.  Copybold,  210,  pi.  5.  (6)  2  M.  du  S.  446. 
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can  it  be  said  that  the  surrender  operates  as  a  surrender  to  the 
lord  ;  for  chough  a  copyholder  may  undoubtedly  surrender  to  the 
lord,  if  there  be  an  intention  so  to  do,  the  intention  here  is,  ex- 
pressly, to  surrender  for  the  benefit  of  another  tenant,  the  lord 
being  a  mere  instrument  for  that  purpose. 

Aug.  11. — ^Thr  Lord  Chancellor  : — This  case  having  been 
brought  again  under  my  consideration  by  a  petition  of  rehearing, 
I  have  thought  it  my  duty  to  refer  to  the  several  authorities 
cited,  and  have  reconsidered  the  whole  case  with  all  the  atten- 
tion due  to  one  in  which  my  judgment  has  been  questioned  by 
counsel  whose  opinions  are  entitled  to  the  highest  respect  I 
have  not,  however,  been  able  to  find  any  ground  for  altering  my 
opinion. 

As  to  Carrington's  wife,  there  is  no  evidence  to  raise  the  ob- 
jection made ;  and  as  to  the  supposed  freebench  of  the  bank- 
rupt's wife,  there  is  in  the  first  place  no  evidence  that  she  would 
haye  been  entitled  to  any,  there  being  no  sufficient  proof  of  any 
custom  entitling  the  widow  to  freebench  of  laud  of  which 
tjie  husband  does  not  die  seised  ;  *and  as  to  the  surrender  [*16J 
by  her,  no  new  argument  has  been  brought  forward  upon 
the  second  hearing  to  prove  it  inefiectual  to  bar  her  freebench  if 
she  would  otherwise  have  been  entitled  to  it.  Ingenious  obser- 
Tations  have,  indeed,  been  made  as  to  the  manner  in  which  it 
w«is  to  operate ;  not  as  a  release,  it  is  said,  because  there  is  no 
estate  in  the  releasee,  and  not  as  an  assignment,  because  there 
was  only  a  possibility,  and  not  any  assignable  estate:  but  simi- 
lar objections  apply  to  fines,  and  to  surrenders  by  husband  and 
wife ;  and  as  to  fines  they  prevailed  in  very  early  times  ;  but 
long  before  Lord  Coke's  time  they  were  held  to  be  groundless, 
for  he,  in  Lampefs  case,{a)  says,  that  no  question  existed  at  that 
time. 

The  truth  is,  that,  like  many  other  fictions  of  law,  invented 
for  the  purpose  of  promoting  the  enjoyment  of  property,  the 
machinery  will  not  bear  very  critical  examination,  but  being 
once  adopted,  it  is  maintained  for  the  benefit  which  it  is  found  to 

{a)  10  Co.  49. 
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confer;  technical  reasoning  has  therefore  been  disregarded  when 
applied  to  the  object  of  presenting  property  being  alienable  on 
account  of  the  dower  or  freebench  of  the  wife.  In  the  present 
case  it  is  peculiarly  necessary,  because,  from  the  provisions  of 
the  bankrupt  act,  the  ordinary  mode  of  effecting  the  purpose 
may  fail.  All  beneficial  interest  is  taken  from  the  husband,  and 
no  surrender  is  necessary  by  him«  and  he  may  not  be  forth- . 
coming  to  make  one.  How  in  that  case  is  the  wife's  freebench 
to  be  barred?  In  this  case  she  was  privately  examined,  and 
surrendered  with  the  privity  of  her  husband.  The  second  ar* 
gument  has  not  raised  any  doubt  in  my  mindi  and  I  must  dis- 
miss the  petition  of  rehearing  with  costs. 


[•17]  •Beattie  v.  Johnstone. 

1641:  April  17. 

Although  the  conrt  will  sometimM  appoint  a  guardian  to  an  infant  without  a  nror- 
6006,  whero  no  objeotlon  ia  made  to  the  individnal  piopoeed,  it  will  in  no  case 
diapenae  with  a  reference  where  the  guardianahip  ia  conteated  between  two  par* 
tiea. 

Foot  penona  domiciled  and  resident  in  Scotland  had  accepted  the  trasta  of  a  Scotch 
deed,  attested  by  two  witneaaee,  by  which  they  were  duly  appointed  tutors  and 
curators  to  a  Scottish  orphan  child,  whoae  only  property  eonaiated  of  real  estataa 
aituated  in  Scotland.  The  child  having  come  to  reside  in  England  for  the  aaka 
of  its  healthy  and  a  suit  having  been  instituted  by  other  parties,  in  its  name,  for 
the  purpose  of  making  it  a  ward  of  thia  court :  Held,  on  the  construction  of  the 
deed,  that  it  appeared  to  be  made  in  contemplation  of  the  child*s  continuing  to  re- 
side in  Scotland,  and  with  rererence  solely  to  her  so  doing ;  and  the  care  and  eos* 
tody  of  the  child  being  considered  to  lie,  therefore,  unprovided  for,  and  the  enra* 
tors  who,  under  the  deed  had  the  management  of  the  property,  being  partiea,  and 
having  appeared,  to  the  snit,  the  Lord  Chancellor  referred  it  to  the  master  to 
approve  of  a  acheme  for  the  residence  of  the  child  and  to  appoint  guardians. 

The  plaintiff,  Mary  Stewart  Beattie,  was  an  orphan,  the  only 
child  of  Scottish  parents,  and,  at  the  time  of  the  institution  of  this 
suit,  of  about  six  years  of  age.  In  the  year  1835,  her  father 
Thomas  Beattie,  whose  only  property  consisted  of  real  estates  in 
Scotland,  where  he  resided  and  was  domiciled,  having  been  ad- 
vised to  go  to  the  island  of  Madeira  for  the  sake  of  his  health,  ex- 
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ecQted  a  deed  In  the  Scotch  form  for  the  purpose  of  nominattog 
tutors  and  curators  of  his  child  in  case  of  his  death.  The  deed 
was  attested  by  two  witnesses,  and  was  in  the  following  words : — 
''  I,  Thornas  Beattie,  Esq.,  of  Crieve,  jndging  it  to  be  proper 
and  csxpedient  to  appoint  tutors  and  curators  to  the  surviving 
child  procreated,  or  the  children  to  be  procreated  betwixt  me  and 
Christina  Stewart  or  Beattie  my  spouse,  as  shall  happen  to  be 
within  the  years  of  pupilarity  or  minority  at  the  time  of  my  de- 
cease :  Therefore  I  hereby  nominate  and  appoint  the  said  Chris* 
tina  Beattie  my  spouse,  and  John  James  Hope  Johnstone,  Esq., 
of  Annandale,  John  Walker,  Esq.,  of  Crawfordton,  George  Gra* 
ham  Bell,  Esq.,  of  Crurie,  Advocate,  James  Hope  Steward  of 
Hillhead,  Esq.,  William  Younger,  Esq.  junior,  of  Craiglands^ 
George  Armstrong,  Esq.,  merchant  in  Liverpool,  Alexan- 
der Stewart,  Esq.,  my  brother-in-law,  'presently  resident  [*18] 
in  India,  and  William  Stewart,  writer  to  the  signet,  to  be 
the  tutors  and  curators  of  Mary  Stewart  Beattie,  the  child  already 
procreated  betwixt  me  and  the  said  Christina  Beattie,  and  to  my 
other  children  to  be  procreated  of  my  body,  whether  male  or  f^ 
male,  of  my.  present  marriage ;  declaring  that  the  majority  of  thf 
above  named  persons  accepting,  and  surviving,  and  resident  iu 
Great  Britain  at  the  time,  shall  be  a  quorum,  while  there  are 
more  than  two  surviving,  and  in  case  they  shall  be  reduced  to 
two  or  one,  the  whole  office  shall  be  vested  in  such  surviving 
persons  or  person,  with  power  to  the  said  tutors  and  curators  to 
appoint  factors  for  managing  the  means  and  estates  belonging  to 
nay  said  child  or  children  with  suitable  salaries  ;  with  power  to 
them  also  to  grant  leases,  and  generally,  to  do  every  other  act  or 
deed  in  the  management  of  the  affairs  of  my  said  child  or  chil- 
dren, competent  to  tutors  and  curators  by  the  law  of  Scotland; 
with  this  provision  and  declaration  always,  that  the  said  tutors 
and  curators  shall  be  accountable  for  their  actual  intromissions 
only,  and  not  jointly  for  one  another,  and  that  they  shall  not  be 
liable  for  omissions,  or  for  any  factors  they  may  appoint,  nor  be 
bound  to  do  diligence  further  than  they  shall  judge  necessary  in 
«ny  sort.  And  I  consent  to  the  registration  hereof  in  the  books 
of  Council  and  Session,  or  others  competent,  therein  to  remain  for 
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preservation ;  and  to  that  effect  constitute  John  Hope,  Esq.,  Ad- 
vocate, my  procurator." 

Shortly  after  executing  that  deed,  Thomas  Beattie  with  his 
wife  and  child  went  to  the  island  of  Madeira,  where  he  died  in 
the  month  of  April,  1836.  Upon  his  death  his  widow  with  her 
child  came  to  England,  and  from  thence  proceeded,  in  the  month 
of  June,  following,  to  the  family  mansion  in  Scotland,  where^ 
however,  she  remained  only  long  enough  to  make  some 
[*19]  necessary  ^arrangements  for  the  settlement  of  her  hus* 
band's  affairs,  and  in  the  month  of  November,  1836,  went 
with  her  child  to  Chester,  where  her  father  Duncan  Stewart  re» 
sided,  he  being  collector  or  controller  of  the  customs  there.  At 
Chester  she  took  a  house  for  a  year,  at  the  end  of  which  time  she 
went,  for  the  sake  of  her  own  and  her  daughter's  health,  to  Lon- 
don, where,  with  the  exception  of  an  occasional  visit  to  Hastings, 
she  continued  to  reside  until  her  death,  without  ever  returning  to 
Scotland.  In  the  meantime  the  Scotch  estates  of  which  the  in* 
fant  was  heir  in  tail,  and  which  were  of  the  yearly  value  of  be- 
tween 2000L  and  3000/.,  were  managed  by  John  James  Hope 
Johnstone,  George  Graham  Bell,  James  Hope  Stewart,  and  Wil- 
liam Stewart,  four  of  the  persons  named  in  the  above  mentioned 
deed,  and  who  alone,  upon  the  death  of  Thomas  Beattie,  had,  in 
conjunction  with  his  widow,  accepted  the  oiSSce  of  tutors  of  the 
infant. 

On  the  21st  of  December,  1840,  the  widow  died  at  her  house 
in  London,  having  a  few  days  previously  made  a  will,  by  which 
she  gave  all  her  property  that  she  had  power  to  bequeath,  to  her 
father  and  brothers,  observing  that  her  daughter  was  amply  pro- 
vided for;  after  which,  adverting  to  the  delicate  health  of  her 
..child,  who  was  threatened  with  consumption,  she  expressed  an 
anxious  wish  that  it  should  be  allowed  to  reside  with  her  father 
and  her  maternal  aunt,  Mrs.  Buchanan  ;  and  she  appointed  Adam 
Johnstone,  and  Dr.  Frederick  Ctuin,  the  physician  who  had  at- 
tended her  in  her  last  illness,  her  executors. 

Shortly  after  her  death  the  bill  in  this  cause  was  filed  in  the 
name  of  the  infant  by  Duncan  Stewart,  as  her  next  friend,  against 
the  four  persons  who  had  accepted  the  office  of  tutors  as  above- 
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mentioned,  and  against  Adam  Johnstone  and  Dr.  Quin,  as  the 
executors  of  Mrs.  Beattie. 

*The  bill  commenced  by  stating  that  Thomas  Beattie,  [*20] 
the  late  father  of  the  plaintiff,  had  during  his  lifetime  exe- 
cuted a  certain  instrument  in  the  Scotch  form,  by  which  he  had 
vested  certain  real  estates  in  Scotland,  of  the  yearly  vakie  of 
2000/.  and  upwards,  in  his  wife  and  the  four  first  named  defen* 
dants,  in  trust  for  the  plaintiff  as  tenant  in  tail,  and  had  appoint* 
ed  the  same  five  persons  tutors  and  curators  of  the  plaintiff.  It 
then  alleged,  amongst  other  things,  that  the  rents  of  those  estates 
had,  since  the  death  of  Thomas  Beattie,  been  received  by  his 
widow  and  the  four  defendants,  the  tutors,  and  that  at  the  time 
of  the  widow's  death  she  and  the  other  four  tutors  had  a  consid- 
erable sum  of  money  in  their  hands,  for  which  they  were  ac- 
countable to  the  plaintiff.  That  the  plaintiff  and  her  mother 
were,  at  the  time  of  the  death  of  the  latter,  domiciled  in  England ; 
and  that  the  four  defendants,  the  tutors,  all  resided  in  Scotland. 
That  Thomas  Beattie  bad  at  the  time  of  his  death  no  legal  rela«» 
tion  ;  that  Duncan  Stewart  was  the  plaintiff's  nearest  relation; 
and  that  Mrs.  Buchanan,  the  person  mentioned  in  Mrs.  Beattie's 
will  as  her  aunt,  was  one  of  the  plaintiff's  other  nearest  relations ; 
and  that  she  and  Duncan  Stewart  were  to  be  permanently  resi- 
dent in  England.  The  bill  prayed  that  the  fortune  and  person 
of  the  plaintiff  might  be  placed  under  the  protection  of  the  court, 
and  that  Duncan  Stewart  and  Mrs.  Buchanan,  or  some  other  pro- 
per persons,  might  be  appointed  her  guardians;  and  that  proper 
directions  might  be  given  for  her  maintenance  and  education. 
It  also  prayed  an  account  of  the  rents  of  the  estates  received  by 
the  four  defendants,  the  tutors,  and  Mrs.  Beattie,  since  the  death 
of  her  husband ;  and  that  the  defendants,  her  executors,  might 
answer  what  should  be  found  due  from  her  in  respect  thereof 
out  of  her  estate. 

*0n  the  6th  of  January,  1841,  being  the  day  on  which    [*2l] 
the  bill  was  filed,  the  Vice-Chancellor  made  an  order  ex 
partem  on  the  petition  of  the  plaintiff,  appointing  Duncan  Stewart 
and  Mrs.  Buchanan  to  be  guardians,  and  referring  it  to  the  mas- 
ter to  make  the  usual  inquiries  as  to  the  age  and  fortune  of  the 

Vol- I.  3 


31  CASES  IN  CHANCERY. 

t 

J 841. — Beattie  ▼.Johnstone. 

plaintiff,  and  the  proper  sum  to  be  allowed  for  her  maintenance 
and  education. 

The  defendants,  the  trustees,  then  appeared  to  the  btlT,  and 
having  done  so,  presented  a  petition,  setting  forth  the  deed  above 
mentioned,  which  they  stated  to  be  an  instrument  of  a  testamen- 
tary nature ;  and  they  insisfcd  that,  as  such,  it  operated  as  a 
valid  appointment,  not  only  of  tutors  and  curators  according  to 
the  taw  of  Scotland^  but  also  of  guardians  according  to  the  law 
of  England.  The  petition  further  stated,  that  the  plaiutiff  had 
not,  as  the  petitioners,  believed,  acquired  an  English  domicle, 
having  been  brought  by  her  mother  to  England  for  the  sake  of 
her  health  only,  and  with  the  intention  of  returning  to  Scotland. 
It  also  stated  the  belief  of  the  petitioners  that  nothing  was  due  to 
the  plaintiff  from  her  mother's  estate,  and  that  the  plaintiff  had 
not  any  property  whatever  in  England  beyond  her  wearing  ap- 
parel, her  only  property  consisting  of  the  Scotch  estates,  which 
were  greatly  encumbered  ;  and  that  by  the  deed  of  entail  of  those 
estates,  the  allowance  to  an  infant  heir  under  fourteen  years  of 
age  was  limited  to  one-fourth  part  of  the  clear  rents.  That  the 
petitioners,  as  tutors,  were  accountable  to  the  Court  of  Session 
for  their  management  of  the  infant's  property,  and  generally  for 
the,  discharge  of  the  duties  appertaining  to  their  office ;  and  that, 
after  providing  for  the  jointure  of  the  widow  and  the  maintenance 
of  the  infant,  they  had  from  time  to  time  paid  the  surplus  rents 
into  the  Bank  of  Scotland,  as  required  by  the  law  of  that 
[•22]  country. .  The  petition  then  suggested  certain  •inconve- 
niences which  were  likely  to  arise  from  a  collision  between 
the  laws  and  forms  of  this  country  and  of  Scotland,  if  the  Court 
of  Chancery  in  England  were  to  supersede  the  guardians  testa- 
mentary, appointed  according  to  the  law  of  Scotland ;  and  it  pray- 
ed that  the  order  of  the  6th  of  January,  1841,  might  be  discharged 
or  varied ;  and  that  if  the  court  should  think  it  proper  to  inter- 
fere touching  the  guardianship  of  the  plaintiff,  the  petitioners 
might  be  declared  to  be,  or  if  they  were  not  already  such,  might 
be  appointed  to  be,  guardians  of  the  infant  plaintiff:  but  if  the 
court  should  not  think  fit  to  declare  or  appoint  the  petitioners 
guardians,  then  that  the  court  would  be  pleosed  to  make  such 
order,  by  way  of  reference  to  the  master,  or  otherwise,  as  should 
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seem  meet,  having  due  regard  to  the  testator's  testamentary  dis- 
position, to  his  domicilei  and  to  the  circumstances,  and  situation 
of  the  property,  of  the  infant  plaintiff. 

Amongst  other  affidavits  which  were  filed  in  support  of  that 
petition,  was  an  affidavit  of  two  legal  practitioners  in  Scotland, 
which  stated,  that  by  the  law  of  that  country,  the  nomination, 
by  a  father,  of  tutors  to  his  infant  child,  invested  the  tutors  named 
in  his  deed  of  appointment  or  nomination,  and  who  accepted  the 
office,  with  the  guardianship  of  such  infant  until  the  age  of  twelve 
years  if  a  female,  and  fourteen  if  a  male ;  that  such  guardian- 
ship gave  the  accepting  tutors  the  right  to  the  custody  of  the  per«- 
son  of  the  infant,  subject  only  to  the  right  of  the  mother  to  such 
custody  while  the  infant  was  under  the  age  of  seven  years,  pro- 
vided she  remained  a  widow,  but  that  no  such  right  belonged  to 
the  relations  of  the  mother  upon  her  decease. 

It  also  appeared  from  an  affidavit  of  the  petitioners,  that  James 
Hop>e  Stewart,  one  of  their  number,  had,  immediately  on 
being  informed  of  Mrs.  Beattie's  death  *proceeded  to  Lon-  [*23] 
don,  where  he  had  arrived  in  time  to  attend  her  funeral, 
and  that,  after  making  such  arrangements  as  were  then  necesssr 
ry  for  the  care  of  the  infant  plaintiff,  he  had  left  her  in  charge  of 
his  sister  Miss  Janet  Oraham  Stewart,  who  was  an  intimate 
friend  of  Mrs.  Beattie,  and  who  had  come  to  stay  with  her  some 
time  before  her  death  for  the  purpose  of  attending  Iier  in  her  ill- 
ness. The  same  affidavit  went  on  to  state,  that  unless  the  peti- 
tioners should  be  superseded,  it  was  their  intention,  in  all  their 
arrangements  respecting  the  residence  and  education  of  the  in- 
fant, to  consider  solely  what  would  be  most  for  her  benefit,  and 
also  to  pursue  the  same  course  in  the  management  of  her  fortune, 
subject  always  to  the  directions  and  provisions  of  the  Scotch 
laws  iu  respect  thereof. 

On  the  other  hand,  Duncan  Stewart  made  an  affidavit  in  oppo- 
sition to  the  petition,  setting  forth,  amongst  other  things,  various 
letters  which  he  had  received  from  Mrs.  Beattie  between  the  times 
of  her  return  from  Madeira  and  of  her  death,  the  object  of  which 
was  to  show  that  in  consequence  of  the  delicate  state  of  her  own 
health,  and  that  of  her  child,  and  the  advice  of  physicians  whom 
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she  had  consulted  on  her  return,  and  who  had  recommended  a 
warmer  climate  than  that  of  Scotland  for  the  child,  she  had  de- 
termined  from  that  time  forth  to  fix  her  permanent  residence  in 
England,  and  consequently  that  she  had,  at  the  time  of  her  death, 
acquired  an  English  domicile. 

On  the  hearing  of  that  petition  before  the  Yice-Ghancellor,  his 
Honor  made  an  order,  dated  the  I9th  March,  1841,  discharging 
the  order  of  the  6th  January,  1S41,  and  appointing  the  petitioners, 
the  four  tutors,  as  guardians  of  the  plaintiff,  without  prejudice  to 
the  question,  whether  the  petitioners  were  entitled  to  the 
[*24]  'guardianship  of  the  plaintiff  under  the  statute  12  Charles 
2,  c.  24,8.  8. 

Against  that  order  the  plaintiff  appealed,  and  the  appeal  now 
came  on  to  be  heard. 

Mr.  Jacobs  Mr.  Wigram,  and  Mr.  FolleU,  in  support  of  the 
appeal. 

If  there  were  no  other  objection  to  the  order  of  the  Vice-Chan- 
cellor,  it  would  be  sufficient  ground  for  this  appeal  that  his  Honor 
has  declared  it  to  be  doubtful,  whether  an  instrument  executed  in 
Scotland,  between  Scottish  parties,  and  in  Scottish  form,  and  pur- 
porting to  confer  powers  which  differ,  both  in  their  nature  and 
duration,  from  those  of  an  English  guardian,  is  or  is  not  within 
the  purview  of  the  stat.  of  Charles  2 ;  for  so  long  as  that  question 
remains  undecided,  it  will  be  uncertain  whether  the  persons  named 
in  the  order  are  to  act  concurrently,  as  English  guardians  are 
bound  to  do,  or  by  majorities,  as  directed  by  the  deed ;  whether 
their  authority  over  the  person  of  the  infant  is  to  determine  at  the 
age  of  twelve,  or  to  continue  until  the  age  of  twenty-one ;  in 
short,  whether  they  are  to  exercise  the  powers  of  Scottish  tutors 
and  curators,  or  those  of  English  guardians.  In  reality,  how- 
ever, there  is  no  pretence  for  saying  that  such  an  instrument  can 
be  treated  by  the  courts  of  this  country  as  a  valid  testamentary 
appointment  of  guardians,  or  that  the  authority  which  it  purports 
to  confer  can  extend  beyond  the  limits  of  the  country,  by  the 
laws  of  which  that  authority  is  recognized.  For  the  authority  of 
a  tutor  over  an  infant  is  a  personal  right  which  is  confined  to  the 
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country,  the  law  of  which  gives  it,  and  is  not  like  a  right  exist- 
ing by  contract  which  follows  the  parties  every  where.(a) 

*Thi8  instrament  then,  it  is  sqbmitted,  can,  at  most,  be    [*26] 
treated  only  as  an  expression  of  the  father's  preference  for 
certain  individuals,  which,  although  entitled  to  considerable 
weight,  will  not  influence  the  court  so  far  as  to  induce  it  to  sanc- 
tion a  nomination  of  persons,  all  of  whom  are  resident  out  of  its 
jurisdiction ;  least  of  all  in  the  case  of  an  infant  who  must  neces- 
sarily, for  some  time  at  least,  be  resident  in  this  country,  and 
whose  health  requires,  in  a  peculiar  degree,  the  personal  superin- 
tendence of  the  guardians  to  whose  care  it  is  to  be  intrusted. 
Such  a  case  is,  at  all  events,  not  one  which  ought  to  have  been  dis- 
posed of  without  some  inquiry,  both  with  reference  to  the  appoint- 
ment of  guardians,  and  also  to  the  system  of  management  which 
the  peculiar  circumstances  of  the  infant  might  require.    The 
Vice-chancellor,  indeed,  in  appointing  the  tutors  at  once,  without 
any  reference,  proceeded  upon  the  ground,  that,  as  they  had  the 
legal  control  over  the  infant's  property,  and  were  all  resident  out 
of  the  jurisdiction,  the  court  had  no  means  of  bringing  them  to 
terms,  and  consequently,  no  alternative  but  to  appoint  them  guar- 
dians.   It  is  submitted,  however,  that  that  circumstance  ought 
not  to  have  any  influence  with  the  coun  ;  for  those  parties,  by 
appearing  to  the  suit,  have  submitted  to  the  jurisdiction,  and  it  is 
not  to  be  presumed  that  they  will  hereafter  withdraw  themselves 
from  it  for  the  purpose  of  setting  the  court  at  defiance. 

Mr.  Knight  Bruce,  Mr.  Richards,  and  Mr.  RomiUy^  contra. 

Admitting  that  the  order  in  question  is  of  a  somewhat  unusual 
character,  it  is  fully  justified  by  the  circumstances  of  the  case,  as 
being  obviously  the  only  one  which  the  court,  if  it  interfered  at 
all,  could  have  made  without  detriment  to  the  plaintiff. 
The  interference  of  *  the  court,  on  behalf  of  infants,  is  regu-  [*26] 
lated  solely  by  a  view  to  their  interest  Accordingly  it 
refuses  to  act  where  there  is  no  property,  not  because  it  has  not 
the  right  to  act  in  such  a  case,  but  because  it  cannot,  generally 
speaking,  act  usefully:   WeUealey  v.  Duke  of  Beaufort.{a) 

(a)  On  this  point,  however,  lee  Story,  Conflict  of  Laws,  p.  413. 
{b)  2  Ra£t.  1,  ice  p.  21. 
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Now,  according  to  that  principle,  it  is  scarcely  possible  to  con- 
ceive a  case  in  which  there  could  be  less  ground  for  the  interfere 
ence  of  the  court  than  in  the  present  Not  only  is  the  birth 
place  of  the  infant  in  Scotland,  but  she  must  also  be  taken  to  be 
domiciled  there ;  for,  even  supposing  that  her  domicile  by  birth 
could  be  changed  by  any  act  of  her  mother  during  her  minority, 
{Potinfferv*  Wighttnany{b)  it  is  a  speculative  question  how  far 
the  change  of  the  mother's  residence,  after  her  husband's  death, 
affected  her  own. domicile  by  birth  and  marriage — 

[The  Lord  CHiiNCELLOR : — It  seems  to  have  nothing  to  do 
with  the  question  now  before  the  court.] 

At  all  events,  it  is  beyond  dispute  that  the  property  of  the  in- 
fant consists  exclusively  of  real  estates  in  Scotland,  (for  the  sug- 
gestion that  she  has  a  claim  upon  her  mother's  estate  is  complete- 
ly displaced  by  the  affidavits.)  Those  estates  are,  of  course,  sub- 
ject to  the  lex  loci,  and  the  parties  who  have  the  legal  control 
over  them  are  already  bound  to  pass  their  accounts  in  the  courts 
of  Scotland,  where  alone  that  law  is  understood  and  administered. 
What  purpose  can  it  serve,  to  take  the  same  accounts  over  again 
before  one  of  the  masters  of  this  court,  who  must  derive  his 
knowledge  of  the  principles  upon  which  he  is  to  proceed  from  the 
information  of  Scotch  lawyers  ?  Then  it  is  not  to*  be  for- 
[•27]  gotten  that  the  plaintiff 'is  already  under  the  care  of  per- 
sons of  her.  father's  selection  and  appointment,  against 
whom  no  charge  of  misconduct  has  been  ever  suggested,  and 
who  cannot  now,  even  if  they  wished  it,  withdraw  from  their 
responsibility  to  the  courts  of  their  own  country,  for  the  due  dis- 
charge of  all  the  duties  incident  to  their  office.  Had  it  been  worth 
their  while  to  insist  upon  their  right,  under  the  deed,  indepen- 
dent of  the  sanction  of  their  appointment  by  this  court,  there 
would  seem  to  be  good  ground  to  contend  that  that  instrument, 
being  testamentary  in  its  nature,  and  attested  by  two  witnesses, 
ought,  at  least  so  long  as  the  infant  is  under  the  age  of  twelve 
years,  to  be  recognized  by  the  courts  of  this  country  as  a  valid 

(a)  SMeri.  67. 
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appointment  of  guardians ;  because  the  oflSce  of  tutor,  which  con* 
tinues  nntil  that  period,  involves  the  custody  of  the  infant's  per- 
son as  well  as  property,  and  is  therefore  co-extensive  in  authority 
with  the  office  of  guardian  according  to  the  law  of  England.  In 
accepting  the  confirmation  of  their  appointment  from  this  court, 
they  have  been  influenced  solely  by  a  view  to  the  infant's  benefit, 
conceiving  it  better  to  waive  something  of  their  right,  rather  than 
put  the  estate  to  the  expense  of  discussing  an  abstract  question, 
which,  as  long  as  they  retain  their  authority  upon  any  terms,  is 
of  no  practical  importance. 

Even  assuming,  however,  that  the  deed  cannot  operate  to  any 
extent  as  a  valid  appointment  of  guardians,  it  is,  at  least,  entitled 
to  as  much  weight  as  a  testamentary  nomination  of  guardians  to 
an  ill^itimate  child ;  and  the  court  has,  in  many  cases,  acted 
upon  such  a  nomination  without  directing  a  reference;  Chat* 
ieris  V.  Y(mng.{a)  It  is,  indeed,  objected  that,  in  this  case,  the 
parties  nominated  are  all  resident  out  of  the  jurisdictiod. 
To  say  'nothing,  however,  of  the  inconsistency  of  such  [*28] 
an  objection,  iu  a  case  where  the  only  property  applicable 
to  the  maintenance  of  the  infant  is  situated  in  a  foreign  country, 
and  is  under  the  exclusive  control  of  these  same  parties,  the  state- 
ment is  not,  in  fact^  strictly  true ;  for  one  of  the  parties  is  a  mem« 
ber  of  parliament,  who  is  in  the  habit  of  residing  for  several 
months  in  every  year  in  London^  and  all  of  them  occasionally 
come  to  England. 

But,  even  if  the  objection  were  founded  in  fact,  it  is  not  necesr* 
sarily  a  valid  one.  Where  is  the  authority  for  saying  that,  under 
no  circumstances,  will  the  court  sanction  the  appointment  of  per- 
sons as  guardians,  all  of  whom  reside  out  of  its  jurisdiction ;  or 
that  where  a  Scottish  father  has  validly  appointed  a  Scottish 
guardian  to  his  child,  the  mere  circumstance  of  the  necessity  of 
the  child's  residing  in  this  country  is  a  sufficient  reason  for  dis- 
placing such  guardian  ?  If  that  be  the  case,  no  Scottish  guar- 
dian can  send  his  ward  to  be  educated  at  an  English  school  or 
college  without  exposing  the  child  to  the  inconvenience  of  being 
subject  to  one  system  of  management  in  England  and  another  in 

(a)  1  J.  &  W.  106« 


28  CASES  IN  CHANCERY. 

1841^-Beaitie  v.  Johnstone. 

Scotland.  There  is  no  rule  of  this  court  in  the  management  of 
its  wards  so  peremptory  as  not  to  admit  of  relaxationt  when  the 
interest  of  the  Wfird  requires  it :.  Campbell  v.  Mackay,{a)  Logan 
y.  Feurliejifi)  and  the  inconvenience  of  applying  the  rule  in 
question  to  a  case  of  this  kind  is  sufficiently  obvious  from  the  un- 
disputed facts  already  before  the  court,  without  the  necessity  of 
making  it  the  subject  of  further  investigation  before  the  master. 
U  there  is  any  apprehension  of  the  infant's  being  removed  out  of 

the  jurisdiction  of  this  court,  the  tutors  are  willing  to  give 
[*29]    security ;  but  it  has  never  *been  asked,  because  no  such 

intention  was  ever  imputed  to  them ;  and  as  to  the  objec- 
tion, that  the  order  of  the  Yice-Chancellor  does  not  direct  a 
scheme  for  the  management  of  the  infant,  the  answer  is,  that  it  is 
not  the  practice  to  direct  a  scheme  unless  when  the  guardians 
appear  to  be  acting  improperly,  which  is  not  the  case  here. 

In  the  course  of  the  argument. 

The  Lord  Chancellor  suggested  that  every  objection  might 
be  removed  by  associating  in  the  guardianship  the  four  tutors, 
who  must,  at  all  events,  have  the  management  of  the  estates, 
with  the  grandfather  and  great-aunt,  who  would  always  be  resi- 
dent in  this  country,  and  amenable  to  the  jurisdiction  of  the 
court ',  at  the  same  time  observing,  that  if  the  parties  would  con- 
sent to  such  an  arrangement  he  would  sanation  it  at  once,  as 
being  obviously  that  which  would  be  the  most  beneficial  to  the 
infant. 

The  offer,  however,  having  been  declined  on  the  part  of  the 
respondents,  the  Lord  Chancellor,  in  conclusion,  asked  their 
counsel  whether  they  could  show,  upon  the  face  of  the  deed,  a  mani- 
fest intention  that  the  persons  therein  nominated  as  tutors  and  cu- 
rators should  act  as  guardians  in  England ;  and,  if  not,  whether 
they  could  cite  any  case,  where  the  appointment  of  guardians 
had  devolved  upon  the  court,  and  there  had  been  a  contest  for 
the  guardianship  between  different  sets  of  claimants,  in  which 
the  court  had  made  an  Appointment  at  once,  without  directing  a 
reference. 

(a)  2  Myl.  &  C.  3L  (6)  Jac.  1D3. 
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No  satisfactory  answer  having  been  given  to  either  of  those  in- 
qairies,  his  Lordshipi  without  wailing  for  a  reply,  gave  judgment 
as  follows: — 

•The  Lord  Chancellor: — This  is  one  of  the  many  ['SO] 
instances  in  which  I  have  hud  occasion  to  observe,  that 
the  greatest  possible  inconvenience  has  arisen  from  departing  from 
the  regular  and  established  practice  of  the  court.  Nothing  can 
be  better  established  in  cases  of  this  sort,  requiring  delicate  in- 
vestigation, than  that  the  master  should,  in  tlie  first  instance,  be 
the  person  to  inquire :  and  for  two  very  obvious  reasons :  first, 
because  it  saves  a  great  deal  of  the  time  of  the  court ;  and  se- 
condly, because  these  sort  of  questions,  arising  out  of  private 
family  transactions,  are  much  better  discussed  in  private  than  in 
public.  No  doubt,  if  there  is  no  question  to  be  decided,  and  if 
the  result  is  perfectly  obvious — as  where  a  reputed  father  ap- 
points a  guardian  to  a  natural  child,  and  no  objection  is  made 
to  the  individual — the  court  takes  upon  itself,  without  putting 
the  estate  to  the  expense  of  a  refer^ice,  to  do  that  which  the 
father  had  intended,  but  had  not  strictly,  by  law,  the  power  of 
doing :  but  where  it  is  a  matter  of  contest,  I. never  knew  an  in- 
stance in  which  the  court  disposed  of  the  case,  without  a  previ- 
ous inquiry  before  the  master. 

The  result  of  a  contrary  course  in  this  case  is,  that  at  this  mo- 
ment I  am  totally  without  information  as  to  a  number  of  points, 
which  are  essentially  necessary  to  be  ascertained,  before  I  can 
come  to  a  satisfactory  conclusion.  In  the  first  place,  I  know  no- 
thing of  the  four  gentlemen  named  in  the  deed,  except  as  they 
are  described  on  the  face  of  it.  I  am  told,  that  information  may 
be  procured.  Yery  likely  it  may }  but  this  is  not  the  proper  tri- 
banal  before  whom,  in  the  first  instance,  the  information  ought 
to  be  brought.  Then  I  am  told  about  the  estate,  the  value  of  it, 
and  the  particular  provision  with  regard  to  the  destination 
of  the  rents.  All  *that  is  matter  of  inquiry  before  the  [*31] 
master,  and  not  proper  to  be,  in  the  first  instance,  brought 
before  me. 

With  respect  to  the  first  application  to  the  Yice-CSiancellor,  I 
think  it  was  a  very  improper  one,  because  there  seems  to  have 
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been  nothing  whatever  in  the  situation  of  the  infant  to  justify 
iuch  an  application ;  and,  even  if  there  had  been  any  necessity 
for  the  immediate  interposition  of  the  court,  the  proper  order  to 
have  been  made  would  have  been  an  order  referring  it  to  the 
master  to  appoint  guardians,  with  a  direction  that  tho  persons, 
who  were  then  actually  in  possession  of  the  infant's  person, 
should  have  the  care  of  her  until  the  master  should  have  made 
his  report.  That  sort  of  order  is  frequently  made  where  there  is 
a  necessity  for  immediate  interposition ;  but  it  is  obvious  that  the 
Yice»Cbancellor  in  making  the  first  order  acted  quite  in  the  dark ; 
and  accordingly,  when  the  matter  came  before  him  again,  be  re- 
versed it.  By  the  first  order,  the  grandfather  and  great-aunt 
were  appointed  guardians.  Then  these  gentlemen  come  before 
the  court,  and  say  this  order  has  been  made  in  error,  because  we 
are  testamentary  guardians — four  out  of  eight  who  were  named. 
Now  if  that  be  the  fact,  a  very  difierent  view  of  the  case  is  pre* 
sented  to  the  court ;  for,  although  the  court  has  the  power  of  in- 
terfering  in  certain  cases  with  testamentary  guardians,  it  proceeds 
on  very  different  rules  and  principles  from  those  which  regulate 
its  conduct,  where  the  discretion  of  appointing  guardians  de- 
volves upon  it  in  the  first  instance.  And  on  the  supposition  that 
these  persons  are  testamentary  guardians,  the  order  now  appeal- 
ed from  is  clearly  erroneous  ;  because,  in  that  case,  the  court  bad 
no  right  to  appoint  four  out  of  eight,  nor  had  it  any  jurisdiction, 
on  that  sort  of  application,  to  appoint  guardians  at  all.    It  bad 

jurisdiction  to  remove  them  if  they  had  acted  improperly, 
[*32]    **but  it  is  no  part  of  the  business  of  this  court  to  appoint 

persons  as  guardians,  who  are  already  testamentary  guar- 
dians ;  least  of  all,  to  appoint  four  out  of  eight,  without  informar 
tion  of  what  has  become  of  the  other  four. 

In  my  opinion,  however,  these  gentlemen  cannot  be  considered 
as  standing  in  the  situation  of  testamentary  guardians*  It  is  very 
true  that  the  father  has  executed  a  deed,  which,  if  it  had  express- 
ed an  intention  of  appointing  them,  or  any  other  persons,  guar- 
dians generally — guardians  in  England — would,  no  doubt,  have 
had  the  operation  of  effecting  such  appointment,  because  it  is 
quite  immaterial  where  the  father  is  living,  provided  he  expresses 
his  intention.    But  the  question  is,  whether  on  the  face  of  this 
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instrament  he  has  not  io  substance  said,  "  I  appoint  these  per- 
sons to  have  the  care  and  custody  of  my  infant  child  in  Scot- 
land.^   He  has  not  said  so  in  words,  but  he  has  appointed  them 
tutors  and  curators,  expressions  which,  though  perfectly  under- 
stood in  Scotland,  are  not  descriptive  of  any  office  which  is  re- 
cognized by  the  law  of  this  country,  and  which  are  therefore  ap- 
plicable only  to  the  country  where  that  technical  term  is  used. 
They  are  to  have  the  care  of  the  Scotch  estates  as  tutors  and  cu- 
rators, an  office  which  is  distinct  in  its  nature  and  different  in 
its  duration,  and  which  proceeds  altogether  upon  a  different  foot- 
ing, from  that  with  which  the  persons  who  are  now  appointed 
by  this  court,  and  who  are  called  guardians,  are  invested.  When, 
therefore,  I  look  into  this  deed  for  the  purpose  of  discovering  the 
intention  of  the  father,  which  is  all  I  am  now  considering,  I  find 
not  only  no  evidence  of  an  intention  to  appoint  guardians  gene- 
rally, but  expressions  used,  which  satisfy  me,  that  his  own  in- 
tention  was  confined  to  the  state  of  the  family  at  that  time,  namely, 
a  &mily  residing  in  Scotland.    That  circumstance  alone 
*might  have  been  his  leading  motive  in  selecting  persons    [*33] 
for  the  office,  who  were  resident  in  Scotland ;  and  if  he  had 
contemplated  that  which  has  taken  place  since,  namely,  the  re- 
moiral  of  the  family  to  England  and  the  necessity  for  the  child's 
being  in  England,  a  similar  motive  might  have  induced  him  to 
reject  that  choice,  and  to  appoint  persons  resident  in  England. 
It  is  evidient  that  the  Yice-Chancellor  was  not  pressed  to  give 
any  opinion  upon  this  point,  because  those,  who  obtained  the 
order  in  question,  were  satisfied  to  take  it  without  an  adjudi- 
cation upon  that  question.     Neither  am  I,  strictly  speaking, 
asked  to  decide  it;   but  I  cannot  deal  with  the  case  without 
deciding  it    1  must  know  what  the  situation  of  these  parties  is, 
whether  they  are  invested  with  the  power  and  authority  which 
the  act  of  parliament  gives  them,  before  I  can  see  my  way  in 
dealing  with  them  as  persons  who  have  no  testamentary  right. 
I  have  already  stated,  that,  in  my  opinion,  they  have  no  such 
right ;  but  they  are  nevertheless  persons  to  whom  the  father  has 
shown  a  marked  preference,  on  the  supposition  of  the  in&nt's  re- 
siding in  Scotland ;  and,  no  doubt,  that  circumstance  ought  very 
much  to  influence  the  court    But  then,  if  the  question  is,  who 
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ought  now  to  be  appointed,  I  find  these  gentlemen  habitually  re- 
siding in  Scotland.  One  of  them  is  said  to  be  a  member  of  par- 
liament, and  therefore  in  the  habit  of  coming  to  England.  That 
may  continue  a  longer  or  a  shorter  time :  nobody  can  tell  how 
long  he  may  continue  to  be  a  member  of  parliament ;  or  whether, 
being  a  member  of  parliament,  he  may  think  proper  to  attend  to 
his  parliamentary  duties  in  London.  That,  tlierefore,  would  be 
a  very  slender  ground  for  the  co^rt  to  proceed  upon,  where,  the 
objection  is  that  the  individual  is  not  habitually  residing  in  this 
country.  With  regard  to  the  others,  it  is  not  matter  of 
['34]  dispute  that  they  are  ^Scotchmen  living  in  Scotland,  al- 
though, no  doubt,  they  may  occasionally  come  to  England, 
as  resident  Englishmen  may  go  to  Scotland  :  their  homes  are  in 
Scotland;  and  if  the  case  should  arise,  which  is  not  at  all  likely 
to  arise,  of  this  court  having  to  act  compulsorily  upon  them,  in 
order  to  carry  its  orders  into  effect,  there  is  very  little  probability 
that  it  would  find  them  residing  in  England,  and,  thereforey 
amenable  to  its  jurisdiction.  Treating  this,  therefore,  as  a  case 
in  which' it  is  my  duty  to  selex^t  individuals  to  fill  the  office,  I 
cannot  but  consider  that  there  would  be  great  inconvenience,  if 
not  danger,  in  selecting  persons  who  reside  altogether  in  Scotland, 
or  whose  domicile  is  in  Scotland.  The  objection  is  one  which 
has  always  been  felt ;  and  though  it  has  sometimes  b^n  disre- 
garded where  it  has  applied  to  some  only  of  several  individuals 
who  seek  to  be  appointed,  yet  it  has  invariably  been  acted  upon 
where  it  applies  to  the  whole  body. 

The  question  of  property  I  consider  as  removed  out  of  the  case 
by  the  tutors  having  appeared  in  the  suit ;  for  I  cannot  hear  the 
trustees  of  an  estate  of  the  value  of  2000/.  or  3000/.  a  year  tell 
me  that  there  is  no  property  beIonging\  to  the  child  over  which 
the  court  can  exercise  its  jurisdiction.  They  being  parties  in  the 
eause,  and  having  appeared  in  the  cause,  this  court  will  have  no 
difficulty  in  finding  the  means  of  maintenance  for  the  child. 

Although,  therefore,  I  think  it  irregular;  contrary  to  the  prac- 
tice, and  very  inconvenient  to  make  an  order  in  the  first  instance, 
appointing  guardians,  yet,  as  all  parties  in  this  case  have  the 
same  object  in  view  with  respect  to  the  treatment  of  the  child ; 
as,  on  the  one  hand,  the  jpersous  who  have  the  immediate  care  of 
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the  child  are  its  nearest  relations,  and  only  near  relations, 
and  obviously  'individuals  to  whom  no  personal  objection  [*35] 
can  be  made,  (for  none  has  been  made,)  and  as  they  are 
the  parties  who  would  naturally  foe  selected  if  there  were  nothing 
to  influence  the  discretion  of  tlie  court  in  appointing  any  one 
else ;  while,  on  the  other  hand,  there  is  an  obvious  convenience 
in  having  those  persons  associated  in  the  guardianship  who  must 
at  all  events  have  the  care  of  the  estate — I  am  prepared  to  act  at 
once  upon  the  suggestion  which  I  threw  out  just  now,  provided 
the  parties  are  willing  to  adopt  it:  and  I  cannot  but  think  that 
their  good  will  for  the  interest  of  the  infant  would  be  best  mani- 
fested by  their  agreeing  to  be  associated  in  the  trust,  as  to  the 
execution  of  which  there  does  not  appear  to  be  any  difference  of 
opinion.  However,  if  that  shall  not  be  done,  I  have  no  choice 
left  but  to  refer  it  to  the  master  to  inquire  into  the  fortune  of  the 
child,  to  approve  of  a  scheme — which,  if  not  always  done,  is  very 
essential  to  be  done  where  any  difference  of  opinion  is  likely  to 
arise  as  to  the  mode  of  management ;  particularly,  when  I  am 
told  that  the  health  of  the  child  requires  a  particular  mode  of 
treatment,  and  a  residence  in  a  country  which  would  not  be  na- 
tmrally  its  proper  place  of  residence — ^to  approve  of  a  scheme  for 
the  residence  of  the  child,,  and  to  appoint  guardians.  I  hope  the 
latter  part  of  the  order  will  not  be  necessary,  because  I  am  sure 
that  renewing  this  4;ontest  in  the  master's  office,  and  probably  in 
this  court  again,  will  be  any  thing  but  beneficial  to  the  infant[l] 


The  tutors  declined  to  accede  to  the  Lord  Chancellor's  sugges- 
tion, and  have  presented  an  appeal  from  his  Lordship's  decision 
to  the  House  of  Lords. 

f  1]  That  a  guardian  appointed  by  the  court  should  be  resident  within  its  juriadie- 
lion,  aee  Logan  v.  FairUe,  Jac.  193.  So,  the  committee  of  a  lunatic,  Ex  partt 
Cri,  id.  94 ;  JTs  parte  Ftrmer^  id.  404. 
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1841 :  May  31 ;  Jane  1,  2,  5 ;  July  13 ;  Aairast  3. 

Where  letters  patent  for  an  inventioni  and  the  enrolment,  contain  the  same  error, 
the  Master  of  the  Rolls  has  no  authority  to  order  the  enrolment  to  be  anended, 
until  a  corresponding  amendment  has  been  made  in  the  letters  patent  and  they 
have  been  reseated. 

An  application  having  been  made  to  the  Crown  for  the  grant  of  a  patent  for  an  in* 
vention  of  machinery  for  ewering  fibrous  substances,  &«..  and  the  Solicitor 
General  having  certified  in  favor  of  such  grant,  the  invention  was,  by  a  mistake 
of  the  copying  clerk  in  the  Home  Ofi^e,  misdescribed  in  the  Queen's  warrant,  by 
inserting  the  word  "  recovering"  for  the  word  <<  covering ;"  and  the  error  was 
adopted,  without  being  observed,  in  the  Queen's  bill,  the  Privy  Seal  bill,  and 
the  letters  patent  After  the  letters  patent  had  been  enrolled,  the  error  was 
discovered,  and  the  patentee  having  procured  the  Queen's  warrant,  the  Queen's 
bill,  and  th«  Privy  Seal  bill  to  be  duly  amended  by  the  proper  officers  of  the 
Crown,  presented  a  petition  to  the  Master  of  the  Rolls,  as  keeper  of  the  public 
reeords,  praying  thai  the  enrolment  might  be  made  to  accord  with  the  Privy 
Seal  bill  as  so  amendedl  And  the  Master  of  the  Rolls  made  an  order  accord- 
ingly. '  But  upon  an  appeal  to  the  Lord  Chancellor  by  a  party,  against  whom 
the  patentee  had  previously  commenced  an  action  for  the  infringement  of  the 
paient,  Held,  that  the  enrolment,  could  on  no  account,  be  allowed  to  repreeent 
what  the  letters  patent  did  not  contain ;  and  the  appeal  petition  was  directed  to 
stand  ever,  with  liberty  to  the  pi^tentee  to  make  such  application  to  the  Lord  Chan- 
oeUor  as  he  should  be  advised.  An  application  was  accordingly  made  for  the 
axoendment  of  the  letters  patent,  but  the  Lord  Chancellor  refused  to  entertain  it, 
unless  upon  the  terms  of  the  patentee's  paying  all  the  costs  of  the  proceedings 
llien  pending  against  the  party  alleged  to  have  infringed  the  patent,  and  under- 
taking not  to  commence  any  new  proceedings  for  past  infringement,  which  tenns 
having  been  declined,  a  joint  order  was  made  by  the  Lord  Chancellor  and  the 
Master  of  the  Rolls,  by  which  the  previous  order  of  the  Master  of  the  Rolls  was 
discharged,  and  the  enrolment,  which  had  in  the  meantime  been  amended  pur- 
suant to  that  order,  was  directed  to  be  restored  to  its  original  vtate. 

This  was  an  appeal  from  two  orders,  made  by  the  Master  of 
the  Rolls  upon  a  petition  which  had  been  presented  to  liim,  as 
keeper  of  the  public  records,  by  one  Christopher  Nickels,  a  pat- 
«ntee.[l] 

The  petition  stated,  in  substance,  that  the  petitioner  had,  in 
the  month  of  March,  1838,  applied,  in  the  usual  way,  for  the  grant 
of  a  patent  "for  an  invention  of  certain  improvements  of  ma- 
chinery, for  covering  fibres  applicable  in  the  manufacture  of  braid 

f  Ij  The  case  before  the  Master  of  the  Rolls,  u  reported  4  Beav.  563. 
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and  other  fabrics,"  and  had  in  due  course  obtained  letters  patent, 
bearing  date  the  21  st  of  April,  1838.  That  both  bis  original  pe- 
tition  to  the  Crown,  and  the  Solicitor  General's  report  ap- 
proving of  the  grant,  and  also  the  specification  *of  the  in-  [*37] 
▼ention  which  the  petitioner  had,  after  the  grant  of  the 
letters  patent,  duly  signed,  sealed,  and  caused  to  be  enrolled,  had 
described  the  invention  correctly,  as  above  mentioned.  But  that 
the  petitioner  had  lately  discovered  that  an  error  bad  been  made 
in  the  office  of  the  Secretary  of  State  for  the  Home  Department} 
in  the  dueen's  warrant,  in  which  the  clerk,  whose  duty  it  was 
to  prepare  that  instrument,  had,  by  mistake,  inserted  the  word 
**  recovering"  for  the  word  ''  covering,"  and  that  the  several  offi* 
cers  who  were  entrusted  with  the  preparation  of  the  subsequent 
documents,  vk :  the  Queen's  bill,  the  Signet  bill,  the  Privy  Seal 
bill»  the  letters  patent,  and  the  enrolment  or  exemplification,  had 
all  adopted  the  error,  it  then  stated  that  the  Queen's  warrant 
had  been  amended  by  substituting  the  word  '^  covering"  for  the 
word  ''recovering,"  a  memorandum  being  written  upon  it  and 
signed  by  the  Secretary  of  State,  certifying  that  the  correction 
had  been  made  in  the  presence  of  her  Majesty,  and  by  her  Ma- 
jesty's command:  that  the  Queen's  bill  had  also  been  eorrected 
in  like  manner,  and  that  the  signet  transcript  thereof,  called  the 
Signet  bill,  had  also  been  similarly  amended  by  the  proper  officer, 
and  deposited  with  the  Lord  Privy  Seal ;  but  that  the  Privy  Seal 
bill  was  in  the  hands  of  the  officer  of  the  Court  of  Chancery  ap- 
pointed for  the  purpose  of  enrolling  the  letters  patent :  and  the 
petition  therefore  prayed,  that  the  proper  officer  from  the  Privy 
Seal  office  might  be  allowed  to  make  the  alteration  in  accordance 
with  the  Queen's  bill,  and  the  exemplification  or  enrolment  of 
the  letters  patent  might  be  corrected  according  to  the  transcript 
of  the  Queen's  bill. 

The  petition,  (which  was  signed  by  the  Solicitor  General,  as 
signifying  his  consent  to  it  on  behalf  of  the  Crown,)  came  on,  in 
the  first  instance,  ex  parte  ;  but  the  Master  of  the  Rolls, 
having  been  informed  that  'proceedings  were  pending  be-  [*38) 
tween  the  patentee  and  a  certain  compatiy  called  the  Lon- 
don Caoutchouc  Company,  in  which  the  validity  of  the  patent 
was  in  question,  directed  that  the  petition  should  stand  over,  in 
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order  that  notice  of  it  might  be  given  to  the  company.  Such  no- 
tice having  accordingly  been  given,,  the  petition  came  on  again 
before  the  Master  of  the  Rolls,  in  the  presence  of  counsel  for  the 
London  Caoutchouc  Company,  when  it  appeared,  from  the  affi- 
davits,  that  the  patentee  had,  in  the  month  of  June,  1840,  insti- 
tuted a  suit  against  the  company,  in  the  Court  of  Chancery,  to 
restrain  an  alleged  infringement  of  his  patent,  which  he  described 
in  his  bill,  as  a  patent  for  improvements  in  machinery  for  cover* 
ing  fibres,  ^,\  and  had  afterwards,  by  leave  of  that  court, 
brought  an  action  against  the  company,  for  the  purpose  of  trying 
the  validity  of  his  ^alleged  patent ;  that  the  company  had  pleaded 
to  the  action,  and  had  also  sued  out  a  writ  of  scire  facias  to  re- 
peal the  letters  patent,  insisting,  in  the  objections  which  they  de- 
livered both  with  their  pleas  to  the  action  and  with  their  decla- 
ration in  scire  facias,  that  the  only  letters  patent  which  appeared 
to  have  been  granted  to  the  patentee,  were  letters  patent  for  im- 
provements  for  recovering,  &c.,  and  that  no  specification  had  been 
enrolled  corresponding  to  such  letters  patent,  and  that  for  that  rea- 
son, amongst  others^  the  letters  patent  were  invalid*  On  the  part  of 
the  company  it  was  sworn,  that  until  the  above  mentioned  proceed- 
ings were  instituted  against  them,  none  of  the  directors  of  the  com- 
pany were  aware  of  the  existence  of  any  patent  for  covering,  &.c. ; 
while,  on  the  other  band,  the  patentee  stated  in  his  affidavit,  that 
until  he  was  put  upon  inquiry  by  the  perusal  of  the  writ  of 
scire  facias,  which  contained  the  word  *'  recovering"  instead  of 
'<  covering,"  he  was  not  aware  of  the  error  which  had  found  its 

way  into  his  letters  patent 
[*39]        *Upon  that  petition  the  Master  of  the  Rolls  made  the 

two  orders  in  question. 
By  the  first  of  those  orders,  dated  the  27th  of  March,  1841,  it 
was  ordered  that  the  proper  ofiicer  from  the  office  of  the  Privy 
Seal,  should  be  at  liberty  to  attend  the  officer  in  whose  custody 
the  Privy  Seal  bill  then  was,  and  to  amend  the  said  Privy  Seal 
bill,  if  he  should  think  fit,  by  striking  out  the  word  <<  recovering" 
and  inserting  the  word  '* covering"  in  lieu  thereof;  and  it  was 
ordered  that  the  rest  of  the  prayer  of  the  petition  should  stand 
over. 
By  the  second  order,  which  was  dated  the  30th  of  March,  after 
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reciting  that  Ihe  Privy  Seal  bill  had  been  produced  to  the  Master 
of  the  Rolls  by  the  officer  in  whose  custody  it  then  was,  and  that 
it  a];^)eared  to  have  been  amended  in  pursuance  of  the  liberty 
given  by  the  first  order,  it  was  ordered  that  the  enrolment  made 
from  the  Privy  Seal  bill  should  be  amended,  by  striking  out  the 
word  **  recovering,"  and  inserting  the  word  ^'  covering"  in  lieu 
thereof,  so  as  to  make  the  enrolment  conformable  to  the  Privy 
Seal  bill  as  so  amended ;  and  that  the  proper  officer  should  attend 
his  Lordship  with  the  enrolment  for  the  purpose  of  such  amend* 
meut  being  made  in  his  presence:  and  it  was  ordered  that  a  copy 
of  that  order  should  be  endorsed  on  the  roll  on  which  the  enrol- 
ment viras  made. 

Map  31. — ^The  case  now  came  before  the  Lord  Chancellor 
upon  the  petition  of  the  London  Caoutchouc  Company,  praying 
that  both  of  those  orders  might  be  discharged  with  costs. 

Mr.  Wigram  and  Mr.  EUndmarch^  appeared  in  support  of  tbd 
appeal  petition. 

•With  respect  to  the  first  order,  they  contended  that  it  [MOJ 
was  erroneous,  in  allowing  the  Privy  Seal  bill,  which  was 
in  the  nature  of  an  original  writ,  to  be  altered  without  being  re- 
sealed^  the  rule  being,  that  after  a  writ  has  once  been  executed, 
and  its  authority  exhausted,  it  could  not  be  altered  without  being 
resealed ;  and  that  when  reseated  it  took  efifect,  in  its  altered  form, 
froOQ  the  date  of  such  reseating. 

The  Lord  Chancellor,  however,  observed  that  no  ques- 
tion of  that  kind  could  arise  upon  this  order,  because  all  that  it 
did  was,  to  allow  access  to  the  document  for  the  purpose  of  mak- 
ing a  certain  alteration. 

As  to  the  second  order,  they  in^tc(<3[^that,  although  doubtless 
not  80  intended  by  the  learned  judge  by  whom  it- was  pronoun- 
ced, it  amounted  to  nothing  less  than  the  faisifi^tron  of  a  record, 
inasmuch  as  the  enrolment  was,  in  contemplation  of  law,  a  copy 
of  the  letters  patent  and  not  of  the  Privy  Seal  bill,  although,  in 
practice,  it  was  generally  made  out  from  the  latter  document. 

Vol.  I.  5 
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That  if  the  letters  patent  required  amendment,  the  proper  and  re- 
gular  course  was  to  make  an  application  to  the  Attorney  General 
tinder  the  provisions  o£  the  stat.  6  d&  6  W.  4,  c.  83,  s.  1,  which 
statute,  however,  expressly  provided  that  the  alteration  should  be 
made  without  prejudice  to  proceedings  pending  at  the  time; 
whereas  the  effect  of  the  order  in  question  would  be  to  make  the 
Caoutchouc  Company  wrongdoers  t>y  relation :  for  the  enrolment 
would  now  represent  that  the  patentee  had  all  along  been  entitled 
to  a  patent  for  machinery  for  covering  fibres,  &c.,  and,  therefore, 
by  the  aid  of  the  stat.  13  Eliz.  c.  6,  which  dispensed  with  the 
production  of  the  letters  patent,  and  made  the  enrolment  evidence 

of  their  contents,  the  patentee  would  be  enabled,  ou  the 
[*41]    trial  of  the  action  then  **pending,  to  give  evidence  of  a 

patent  which,  it  was  admitted,  had  never  in  fact  passed 
the  Great  Seal. 

Mr.  Tinney,  Mr.  Dixon,  and  Mr.  Corner  for  the  patentee,  ad« 
mitted,  that  such  would  be  the  effect  of  the  order  in  question ; 
but  contended  that  a  patentee  of  an  invention  was  regarded  as, 
in  some  sort,  a  purchaser  for  value,  Williafns  v.  Williams  Xa) 
and  that  it  was  an  act  of  justice,  and  not  merely  of  grace  and  fa- 
vor, on  the  part  of  the  Crown  to  relieve  him  from  the  couse- 
quences  of  a  defect  in  his  title,  occasioned  by  the  default  of  one 
of  its  own  officers.  That  an  amendment,  the  only  object  of 
which  was  to  make  the  record  of  a  grant  correctly  represent  what 
the  grant  was  oria:inally  intended  to  contain,  stood  on  a  totally 
different  footing  from  alterations  suggested  by  an  after-thought 
of  the  patentee ;  and  that  it  was  to  cases  of  the  latter  description 
only  that  the  stat.  6  &  6  W.  4,  c.  83,  was  intended  to  apply :  the 
other  class  of  cas^s  having,  they  said,  always  been  remediable  by 
an  exercise  of  the  common  law  prerogative  of  the  Crown ;  in  sup- 
port of  which  proposition  they  cited  several  abstracts  of  cases, 
which  they  said  the  Master  of  the  Rolls  had  found  by  a  search 
among  the  records  in  the  Rolls  Chapel,  and  in  which  it  appeared 
that  verbal  inaccuracies  in  the  records  of  grants  from  the  Crown 
bad  been  amended  by  former  Masters  of  the  Rolls,  a  memoran- 

(«)  3  Mer.  157. 
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diim,  to  that  effect,  being  in  each  case  annexed  to  or  written  upon 
the  margin  of  the  roII.(a)  Upon  those  cases  however  being  men- 
tioned, 

•The  Lord  Chancellor  said,  ['421 

Those  cases  prove  nothing  to  the  present  purpose :  be- 
caase  for  anything  that  appears,  the  letters  patent  may,  in  all  of 
them,  have  been  altered  first.  There  is  a  power,  or  should  be  a 
power,  to  alter  the  letters  patent ;  and  when  that  has  been  done, 
there  must  be  a  power  to  alter  the  enrolment :  but  the  thing  to 
be  shown  is,  that  the  enrolment  has  ever  been  altered  without  a 
previous  alteration  of  the  letters  patent. 

Mr.  Wigramj  in  reply. 


June  5. — On  coming  into  court  on  a  subsequent  day,  the  Lord 
Chancellor  expressed  himself  as  follows : 

I  have  desired  that  this  petition  might  be  put  into  the  paper,  not 
for  the  purpose  of  finally  disposing  of  it,  but  only  for  the  purpose  of 
informing  the  parties  of  the  view  I  take  of  the  case,  in  order  that 
the  patentee  may  have  an  opportunity,  if  he  should  be  so  advised, 
of  taking  some  other  course  with  a  view  to  protect  himself  against 
the  consequences  of  the  mistake  which  has  occurred. 

That  there  was  a  mistake  is  evident.  It  is  quite  clear  that  the 
application  for  the  patent  properly  described  what  the  patentee 
wanted,  namely  a  patent  for  covering  fibrous  substances,  and 
that  the  mistake  arose  in  the  Secretary  of  State's  Ofiice  for  the 
Home  Department,  where,  in  copying,  the  letters  '<re"  were 

(&)  In  eomeqaence  of  the  obacr^ation  of  the  Lord  Chancellor  apon  these  eaies, 
it  is  ooDceived  that  it  would  answer  no  usefal  purpose  to  state  the  substance  of  them. 
The  references  to  the  Rolls  from  which  they  were  abstracted,  are  as  follows  >^ 

1.  Pat.  'J  Hen.  7,  p.  1.  m.  5.  9.  Pat.  1  &,  2  Ph.  <&  M.  p.  3. 

2.  Pat  8  lien.  8,  p.  2,  m.  4.  10.  Pat  1  Eliz.  p.  9. 

3.  Pat  35  Hen.  8.  p.  I.  11.  Pat  5  Eiiz.  p.  7. 

4.  Pat  36  Hen.  8,  p.  4.  12.  Pat  7  Eliz.  p.  3. 

5.  Pat  36  Hen.  8,  p.  12.  13.  Pat  7  Jao.  p.  J  a 

6.  Pat  37  Hen.  8,  p.  3,  m.  24.  14.  Pat  8  Jac  p.  44. 

7.  Pat  2  Ed.  6,  p.  4.  16.  Pat  9  Car.  1,  p.  5. 

8.  Pat.  2  Ed.  6,  p.  5. 
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[*43]  prefixed  to  the  'word  <' covering/'  so  that  from  tbirt 
period  down  to  the  time  when  the  Great  Seal  was  affixed 
to  the  patent,  all  the  documents  described  the  patent  as  a  patent 
for  recovering  fibrous  substances,  instead  of  covering.  The  pa- 
tent having  been  granted  with  that  word  in  it,  the  mrolment  con* 
tained  that  word  also.  At  a  certain  time,  which  is  not  very  ma- 
terial for  the  present  purpose,  this  error  was  discovered.  An  ac* 
tion  having  been  brought  by  the  patentee  against  a  person  alleged 
to  have  infringed  his  patent,  it  was  discovered  that  the  patent 
was  not,  as  the  patentee  intended  for  coverings  but  for  recover-- 
ing  ;  and,  no  doubt,  after  having  been  at  the  expense  of  procur- 
ing the  patent,  and  after  having  disclosed  to  the  public  the  nature 
of  his  alleged  discovery,  and  after  having  thought  himself  secure 
in  the  enjoyment  of  the  patent  for  some  considerable  length  of 
time,  it  was  a  very  great  hardship  upon  him  to  find,  that,  owing 
to  an  error  made  in  one  of  the  public  offices,  he  should  not  be  in 
a  situation  to  maintain  his  action  against  the  party,  whom  he  al- 
leges to  have  infringed  his  patent. 

On  the  other  hand,  it  must  be  recollected,  that  the  only  evi- 
dences of  the  patent,  accessible  to  the  public,  were  the  docket  book, 
kept  in  the  patent  office,  and  the  enrolment,  both  of  which  con- 
tained the  word  "recovering ;"  and  if^  with  a  knowledge  of  no- 
thing else,  a  party  had  proceeded  to  carry  on  business  in  a  mode 
which  would  be  no  infringement  of  a  patent  for  recovering^  it 
would  be  very  hard  if  he  were  to  be  liable  to  an  action  for  so 
doing,  there  being  no  public  evidence  of  the  patent  which  he  is 
said  to  have  infringed.  There  is,  or  may  be,  hardship,  therefore, 
on  both  sides. 
The  patentee,  discovering  that  there  was  this  error  in  his  pat- 
ent, takes  the  usual  course  for  correcting  that  error:  he  ap- 
[*44J  plies  to  the  Secretary  of  State  for  the  Home  'Department, 
and  procures  the  Queen's  bill  to  be  amended  by  introdu- 
cing the  word  "  covering''  instead  of  "  recovering."  A  corres- 
ponding amendment  is  then  made  in  the  Signet  bill,  and  the 
Privy  Seal  bill  is  amended  from  that,  with  the  memorandum  of 
the  proper  office^of  the  Privy  Seal  office  that  it  was  done  in  con- 
setiuence  of  the  amendments  in  the  previous  documents.  Now 
the  Privy  Seal  bill  is  the  authority  under  which  the  holder  of  the 
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Great  Seal  pats  the  Great  Seal  to  the  patent.  It  is  no  authority  to 
any  other  person,  and  is  issued  for  no  other  purpose  whatever. 
In  this  instance  it  has  been  amended ;  the  object,  and  the  only 
object^  of  sach  amendment,  being  to  give  new  instructions  to  the 
holder  of  the  Great  Seal,  authorising  him  to  amend  the  letters 
patent  according  to  the  memorandum  found  on  the  Privy  Seal 
bill.  Having  obtained  that  amendment,  however,  in  the  Privy- 
Seal  bill,  what  use  does  the  party  make  of  it?  Why,  instead  of 
doing  that,  for  which  alone  the  amendment  was  made,  instead  of 
applying  to  the  Great  Seal  to  consider  what,  under  the  circumstan- 
ces, might  be  done  by  way  of  relieving  him  from  his  difficulty, 
he  goes  at  once  to  the  Master  of  the  Rolls,  and  obtains  an  order  to 
alter  the  enrolment,  so  as  to  make  it  represent  that  a  patent  was 
granted,  as  of  the  date  at  which  the  patent  originally  was  granted, 
for  covering'  fibres ;  whereas  it  is  a  fact  known  to  both  parties, 
and  not  disguised  by  the  patentee,  that  his  patent  is  for  recover- 
ing :  and  this  is  done  (or  the  avowed  purpose  of  enabling  him, 
on  the  trial  of  an  action  now  pending,  to  give  in  evidence  this 
enrolment,  as  correctly  representing  the  grant  of  the  Crown. 

Now  1  have  communicated  with  th^  Master  of  the  Rolls  since 
the  case  was  argued ;  and  the  Master  of  the  Rolls  entirely  con- 
curs with  me  in  the  opinion,  which  I  understand  that 
he  intimated  when  the  case  was  before  *him,  that  no-  [*45] 
things  can  be  permitted  to  remain,  which  will  enable  the 
party  to  produce  an  enrolment  differing  from  the  letters  patent. 
If  any  doubt  could  exist  upon  that  point  on  other  grounds,  it 
would  be  removed  by  the  statute  of  EIizabeth,(a)  which  enables 
parties,  by  producing  the  enrolment,  to  dispense  with  the  neces- 
sity of  producing  the  letters  patent,  that  provision  evidently  pro- 
ceeding on  the  assumption,  that  the  enrolment  correctly  repre- 
sents what  is  contained  in  the  letters  patent.  The  title  of  the 
party,  derived  from  the  Crown,  rests  on  the  authority  of  the  let- 
ters patent,  the  enrolment  being  only  permitted  to  be  used  for 
the  purpose  of  showing  what  the  patent  was,  or  rather  preventing 
the  danger  which  might  otherwise  arise  from  attempts  to  alter 
the  letters  patent,  which,  being  in  the  possession  ^f  the  party,  are 

(a)  13  Eliz  c.  6. 
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ofcoorse  more  exposed  to  frauds  and  other  casualties  than  the 
enrolment,  which  is  kept  in  this  court,  can  be. 

The  hardship  of  the  case,  however,  being  obvious,  it  will  be 
my  duty,  to  do  what  I  can,  consistently  with  the  rules  which  re- 
gulate the  conduct  of  the  holder  of  the  Great  Seal  in  matters  of 
this  nature,  to  relieve  the  party,  provided  I  can  do  it  without  in- 
jury to  others.  For  that  purpose  what  1  propose  is,  before  mak- 
ing any  order  for  the  restoration  of  the  enrolment,  which  I  may 
perhaps  be  able  to  dispense  with  altogether,  to  give  the  patentee 
an  opportunity  of  adopting  the  regular  course*  in  cases  of  this  kind, 
namely,  of  applying  to  the  Great  Seal  to  correct  that  which  is 
obviously  an  error  in  the  terms  in  which  the  patent  was  granted. 
What  may  be  the  result  of  that  application,  1  do  not  at  all  antici- 
pate ;  but  the  patentee  may  be  assured  that  he  will,  in  no 
[M6]  event,  be  permitted  to  produce,  *as  evidence  of  bis  patent, 
an  enrolment  which  does  not  represei^t  what  the  letters 
patent  contain. 


The  appeal  petition  accordingly  stood  over,  and  the  patentee 
presented  a  petition  to  the  Lord  Chancellor,  praying  that  the  let- 
ters patent  might  be  made  to  accord  with  the  Privy  Seal  bill  as 
corrected.  At  the  same  time,  however,  the  petition  disclosed  the 
fact,  that  the  two  first  letters  of  the  word  '<  recovering"  had  ac- 
tually been  erased  in  the  letters  patent ;  but  it  was  positively 
stated  in  affidavits,  made,  in  support  of  that  petition,  both  by  the 
patentee  himself  and  by  his  agents,  in  whose  custody  alone  the 
letters  patent  were  stated  to  have  been,  that  after  diligent  inquiry 
they  were  unable  to  discover  when  or  by  whom  such  erasure  had 
been  made. 

July  12. — Upon  the  last  mentioned  petition  coming  on  to  be 
heard, 

Mr.  Tinnej/,  Mr.  Dixon^  and  Mr.  Corrie,  who  appeared  in  sup- 
port  of  it,  asked,  in  the  first  instance,  that  the  amendment  might 
be  made  in  the  letters  patent  without  resealing  them,  on  the 
ground  that  the  error  was  n  mere  clerical  error,  for  which  the 
patentee  himself  was  in  no  way  to  blame,  and  that,  unless  it 
could  be  amended  without  resealing,  the  amendment  would  be 
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useless,  as  they  apprehended  that  the  patent  would  then  take  ef- 
fect only  from  the  date  of  the  resealing. 

The  Lord  Chancellor  : — You  say  the  error  in  this  case  is  a 
mere  clerical  error ;  and  so  it  is  in  one  sense,  but  it  is  an  error 
which  goes  to  the  very  foundation  of  the  party^s  title ;  and  all 
the  cases,  cited  the  other  day,  of  amendments  of  clerical 
errors  in  records,  are  cases  of  grants  of  •property,  or  some  [*47] 
interest  in  property,  by  the  Crown,  in  which  the  only  par- 
ties concerned  were  the  Crown  and  the  grantee ;  whereas,  here 
there  are  third  parties  to  be  considered.  However,  whether  the 
Crown  has  or  has  not  the  power  of  doing  what  you  say  it  ought 
to  do,  is  what  we  need  not  discuss,  unless  you  can  show  me  that 
I  have  authority  to  do  it.  Now  the  Great  Seal  acts  under  the 
authority  of  the  Privy  Seal ;  and  the  instructions  I  receive  from 
the  Privy  Seal  are,  to  reseal  the  letters  patent  with  the  alteration. 
[The  Lord  Chancellor  here  took  up  a  Privy  Seal  bill  relating  to 
another  patent,  which  he  had  directed  to  be  sent  for,  for  the  pur- 
pose of  illustration,  and  proceeded  as  follows : — ]  What  I  now 
hold  in  my  hand  is  a  Privy  Seal  bill  which  was  first  brought  to 
me  on  the  19th  of  January,  1841,  and,  afterwards,  again,  on  the 
3d  of  February,  for  the  purpose  of  altering  the  letters  patent. 
When  this  Privy  Seal  bill  was  first  brought  to  me,  pursuant  to 
the  Stat  of  Hen.  8,(a)  this  recepi  was  indorsed  upon  it : — <<  Re* 
ceived  the  19th  of  January,  1841."  That  was  the  date  of  the 
original  patent — for  the  statute  does  not  authorize  me  to  put  the 
Great  Seal  to  any  patent  except  as  of  the  day  on  which  the  Privy 
Seal  bill  is  brought  to  me — then  some  error  was  discovered  in  the 
patent,  and  very  shortly  afterwards,  namely  on  the  3d  of  February, 
in  the  same  year,  it  was  brought  back,  together  with  the  altered 
Privy  Seal  bill,  and  a  docket  in  these  words : — "To  be  resealed 
for  the  purpose  of  insertfng  the  words,  Slc.^  [the  words  of  the 
alteration ;]  and  the  recepi  upon  that  is,  ^'  Received  the  3d  of 
February,  1841,  for  the  purpose  of  resealing  the  patent  for  the  in- 
sertion of  the  words,  d&c." 

(a)  27  Hen.  8,  c.  11. 
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Mr.  Tinney  then  begged  that  the  Lord  Chancellor 
[*48]  would  have  the  goodness  to  inform  him  whether  the  *date 
ojf  the  alteration  and  resealing  would  appear  upon  the  face 
of  the  letters  patent,  observing  that,  if  it  would  not,  he  conceived 
that  the  alteration  would  answer  the  purpose  of  the  patentee,  al- 
though accompanied  by  resealing,  and  he  should  be  willing  to 
take  it  in  that  way. 

The  Lord  Chancellor  : — The  date,  of  course,  is  not  altered 
in  the  letters  patent ;  but  there  is  the  recepi  on  the  Privy  Seal  bill 
to  show  when  the  resealing  took  place.  If,  however,  you  are 
content  to  have  the  amendment  made  in  the  ordinary  form,  I 
should  like  to  know,  before  we  proceed  further,  upon  what  terms 
yon  are  willing  that  the  alteration  should  be  made.  There  may 
be  very  good  reasons  why  you  should  not  have  any  indulg^ce, 
since  I  have  not  yet  heard  the  other  side.  In  the  meantime,  let 
it  be  understood  that  I  shall  certainly  do  nothing  but  what  is 
usual ;  that  is  to  say,  I  shall,  at  all  events,  only  reseal  the  letters 
patent  upon  a  Privy  Seal  bill  being  properly  brought  before  me, 
and  that  I  shall  not  even  do  that  without  taking  care  that  it  shall 
not  prejudice  other  persons. 

I  may  observe  that  I  had  some  doubt,  before,  as  to  the  mode  in 
which  an  alteration  was  to  be  made,  when  the  letters  patent  had 
been  actually  enrolled.  I  have  since,  however,  been  furnished 
with  the  only  instance  of  the  kind  which  I  am  told  exists ;  and  it 
was  effected  in  this  way :  An  application  bad  been  made  to  Lord 
Alvanley,  when  he  was  Master  of  the  Rolls,  to  alter  the  enrol- 
ment. He  thought  he  could  not  do  it,  because  it  would  make  the 
enrolment  vary  from  the  letters  patent;  and  afterwards,  on  com- 
munication with  the  Lord  Chancellor,  who  thought  the  case  was 
one  in  which  an  alteration  ought  to  be  made  in  the  patent, 
[*49]  the  Master  of  the  Rolls  came  *itito  this  court,  and,  under 
the  authority  of  the  Lord  Chancellor,  the  patent,  having 
been  altered,  was  resealed,  and  then  the  Master  of  the  Rolls  made 
the  enrolment  correspond  with  the  patent  so  altered. 


The  case  then  stood  over,  in  order  that  the  patentee  might  con- 
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sider  upon  what  terms  he  was  willing  that  the  alteration^  if  al- 
lowed, should  be  made. 

July  2. — On  the  following  day  it  was  again  spoken  to,  when 

The  Lord  Chancellor  said,  that  the  only  terms  on  which 
he  woujd  entertain  the  application  to  amend  the  patent  at  all, 
were^  that  the  patentee  should  abandon,  and  pay  the  costs  of,  all 
proceedings  then  pending,  and  undertake  not  to  bring  any  other 
action  for  the  infringement  of  his  patent  up  to  that  time. 


Aug.  3. — Mr.  Tinney  having,  on  this  day,  stated  that  his  client 
declined  to  accede  to  the  terms  which  had  been  suggested. 

The  LiOro  Chancellor  said,  that,  that  being  the  case,  he 
had  onl^F  to  dispose  of  the  appeal  petition,  and  to  restore  the  en- 
rolment to  its  original  state ;  for  which  purpose,  as  the  document 
was  in  the  custody  of  the  Master  of  the  Rolls,  it  would  be  neces- 
sary to  make  a  joint  order. 

The  order,  after  reciting  that  the  Lord  Chancellor  had  called 
to  his  assistance  the  Master  of  the  Rolls  upon  the  subject  of  his 
orders,  bearing  date  the  27th  and  30lh  days  of  March,  1841,  and 
that  it  appeared  that  Christopher  Nickels,  the  patentee, 
bad  not  procured  the  'letters  patent  to  be  altered  accord-  [*50] 
ing  to  the  Priry  Seal  bill  as  altered,  was  as  follows : — 

It  is  hereby  ordered  and  directed  that  the  order  made  by  his 
Lordship  the  Master  of  the  Rolls,  dated  the  30th  day  of  March 
last,  and  endorsed  on  the  roll  on  which  the  enrolment  of  the  said 
Privy  Seal  bill  is  made,  be  discharged ;  and  that  the  enrolment 
be  restored  to  the  state  in  which  it  was  before  such  order  was 
made ;  and  that  a  copy  of  this  order  be  endorsed  on  the  said  rolL[l] 


In  the  course  of  the  long  vacation  Lord  Cottenham  resigned 
the  Great  Seal,  which  was  thereupon  delivered  by  her  Majesty  to 
Lord  L3rndhurst,  who  was  sworn  into  office,  and  took  his  seat  in 
the  Lord  Chancellor's  Court  at  Westminster,  on  the  first  day  of 
Michaelmas  term. 

[1]  In  re  Sharp's  Patent,  3  Beav.  245. 

^    Vol.  I.  6 
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Smith  v.^  The  East  India  Company. 

1841 :  November  4 ;  December  23. 

A  correspoDdeoce  baTio{^  paieed  between  the  Coart  of  Directors  of  the  East  India 
Company  and  the  CommiMionen  for  the  affiiire  of  India,  (in  punnance  of  the 
reqaisitions  of  the  stat  3  &.  4  W.  4,  c.  85.)  relating  to  a  dbpute  which  had  ariien 
with  respect  to  a  commercial  transaction  in  which  the  company  had  been  en- 
gagred  with  a  third  party,  Held,  that  the  correspondence  was,  on  the  ground  of 
pablic  policy,  a  privileged  communication,  and,  eonseqaently,  that  the  company 
were  not  bound  to  produce,  or  set  forth  the  contents  of,  it  in  answer  to  a  bill  of 
discovery,  filed  against  them  by  such  third  party,  in  relation  to  the  transaction  to 
which  it  referred. 

The  plaintiff  was  the  captain  of  one  of  the  East  India  Com« 
pany's  ships,  in  which  he  sailed  in  the  year,  1832,  on  a  voyage 
from  London  to  Madras  and  Canton.  At  Madras  he  purchased 
a  quantity  of  cotton  from  I  he  company's  agents,  and  shipped  it  on 
board  the  vessel  on  his  own  account  to  Canton,  where  he  sold 

it,  and  with  the  proceeds  purchased  a  cargo  of  silk,  with 
[*61]    *which  he  returned  in  the  following  year  to  London.   On 

his  arrival  at  London  the  silk  was  deposited  in  the  com- 
pany's warehouses  and  sold ;  but  in  accounting  to  the  plaintiff 
for  the  proceeds,  the  company,  in  addition  to  a  deduction  for  the 
freight  of  the  silk  from  Canton  to  London,  claimed  to  retain  a 
further  sum  in  respect  of  freight  of  the  cotton  from  Madras  to 
Canton ;  which  latter  claim  being  resisted  by  the  plaintiff,  he 
brought  an  action  against  the  company  for  the  balance  of  the  pro- 
ceeds, after  deducting  the  freight  of  the  silk,  and  then  instituted 
this  suit  for  a  discovery,  and  an  injunction  to  restrain  the  defen- 
dants from  setting  up  a  bond,  which  he  hiid  executed  to  the  com- 
pany's agents  at  Madras,  and  which,  in  addition  to  a  covenant  for 
the  payment  of  the  purchase  money  for  the  cotton  on  the  arrival 
of  the  ship  at  Canton,  contained  also  a  covenant  to  pay  a  certain 
sum  for  freight ;  the  bill  alleging  that  the  cotton  in  question  was 
of  an  inferior  quality,  and  that  the  plaintiff  had  purchased  it  at  a 
higher  price  than  could  otherwise  have  been  obtained,  in  con- 
sideration of  his  being  allowed  stowage  for  it  to  Canton,  free  of 
freight ;  and  that  upon  the  bond  being  tendered  to  him  for  execu- 
tion, he  had  objected  to  the  covenant  as  to  freight,  as  being  in- 
consistent with  the  terms  of  bis  contracti  and  had  at  length  execu- 
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ted  it  only  upon  the  faith  of  an  assurance  from  the  company's 
agent,  that  it  was  merely  inserted  in  compliance  with  the  ordina- 
ry form  used  in  such  cases,  and  that  it  was  not  intended,  in  this 
instance,  to  be  enforced. 

The  bill  contained  the  usaal  charge  as  to  documents ;  in  an- 
swer to  which  the  defendants  referred  to  three  schedules,  as  con- 
taining all  the  documente  in  their  possession  relating  to  the  mat- 
ters in  question,  but  insisted  that  they  were  not  bound  to  produce 
those  comprised  in  the  third  schedule,  on  the  ground  that 
they  'contained  coofidential  communications,  which  had  [*62] 
pa^ed  between  theCourt  of  Directors  aod  the  Commission- 
ers for  Che  affairs  of  India,  relative  to  the  plaintiff's  claim,  since 
the  dispute  between  the  parties  had  arisen,  such  communications 
having  been  made  in  compliance  with  the  legal  obligation,  im- 
posed upon  the  Court  of  Directors,  to  consult  with  the  Commis- 
sioners before  they  admitted  the  claim. 

The  Yice-Cbancellor  of  Eogland,  having  on  the  usual  motion, 
ordered  the  production  of  these  documents,  the  East  India  Com- 
pany now  moved  before  the  Lord  Chancellor  that  that  order  might 
be  discharged. 

Mr.  Loftus  Wigram  (in  the  absence  of  Mr.  Uoyd,)  in  support 
of  the  motion,  called  the  attention  of  the  court  to  the  stat.  3  &  4 
W.  4,  c.  86,  by  which  all  the  beoeficial  interest  in  the  property, 
contracts,  and  engagements  of  the  East  India  Company  was 
transferred  to  the  Crown  for  the  service  of  the  government  of 
India,  and  all  the  debts  and  liabilities  of  the  company  were 
charged  upon  the  Indian  revenue;  referring  particularly  to  the 
29th  section,  by  which  it  was  enacted  "  that  the  Court  of  Direc- 
tors should  from  time  to  time  deliver  to  the  Board  of  Commis- 
sioners for  the  affairs  of  India,  copies  of  all  minutes,  orders,  reso- 
lutions, and  proceedings  of  all  courts  of  proprietors  general  or 
special,  and  of  all  courts  of  directors  within  eight  days  after  the 
holding  of  such  courts  respectively ;  and  also  copies  of  all  letters, 
advices,  and  dispatches  whatsoever  which  should  at  any  time  or 
times  be  received  by  the  said  Court  of  Directors  or  any  commit- 
tee of  directors,  and  which  should  be  material  to  be  communica- 
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ted  to  the  said  board,  or  which  the  said  board  should  at  any  time 

require" 
[*63]        *He  then  observed  that  the  documents  in  question  were 

not  only  confidential  communications,  but  communications 
which  owed  their  existence  to  the  obligation  imposed  by  that 
enactment :  and  that,  inasmuch  as  that  obligation  had  been  cre- 
ated for  the  public  benefit,  the  documents  were  entitled  to  the 
same  privilege  of  exemption  as  official  communications  between 
a  governor,  and  a  law  officer,  of  a  colony — orders  given  by  a 
governor  of  a  colony  to  a  military  officer— or  a  correspondence 
between  an  agent  of  £[overnment  and  a  secretary  of  state — all  of 
which  had  been  held  to  be  privileged  on  the  ground  of  public 
convenience.(a) 

Mr.  TSirner  and  Mr.  Stevens,  contra^  observed  that  this  was 
the  first  time  that  the  privilege,  allowed  to  official  communica- 
tions, had  ever  been  claimed  for  a  correspondence  relating  to  mere 
commercial  transactions :  that  all  the  authorities  which  had  been 
cited  on  the  other  side  related  to  communications  of  a  purely 
political  nature,  of  which  a  disclosure  not  only  might,  but  must 
necessarily,  have  been  productive  of  public  mischief:  that  the 
relation  between  the  Court  of  Directors  and  the  Board  of  Control 
was  more  analogous  to  the  ordinary  relation  of  principal  and 
agent,  or  trustee  and  cestui  que  trusty  (Heslop  v.  The  Bank  of 
England^ip)  Green  v.  Weaver,{c))  than  to  that  which  existed 
between  two  officers,  or  branches  of  administration,  in  the  public 
service. 

Mr.  L,  Wigranij  in  reply. 


[*54J        *De€.  23.— The  Lord  Chancellor. (a)— The  only 
question  in  this  case  is,  whether  certain  documents,  being 
a  correspondence  between  the  Court  of  Directors  of  the  East  In- 
dia Company,  and  the  Commissioners  for  the  aflfairs  of  India,  con- 

(a)  See  PhilUpps  on  Evidence,  p.  287,  7th  e<L  (c)  1  Sim.  404. 

(6)  6  Sim.  192.  (rf)  Lord  Lyndhuwt. 
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tained  in  the  third  schedule  to  the  answer  of  the  defendants 
should  be  produced. 

It  was  said  that  they  ought  not  to  be  produced,  because  the 
correspondence  was  a  confidential  correspondence ;  but  that  is 
not,  of  itself,  a  sufficient  reason  for  the  non-production  of  docu- 
ments which  are  referred  to  in  an  answer.  It  was  then  said  that 
it  was  an  official  correspondence,  and  therefore  privileged ;  but 
an  official  correspondence  is  not  privileged  as  such,  unless  under 
particular  and  special  circumstances :  and  therefore  it  becomes 
necessary  to  consider  the  act  of  3  &;  4  W.  4,  c.  85,  on  which  the 
present  claim  to  exemption  is  founded. 

By  that  act,  all  the  territorial  possessions  of  the  East  India  Com- 
pany are  transferred  from  the  East  India  Company  to  the  Crown, 
to  be  held  by  the  East  India  Company  in  trust,  and  to  be  gov- 
erned and  managed,  for  the  benefit  of  the  Crown.  In  addition  to 
thiSy  all  the  property  of  the  East  India  Company,  all  their  assets, 
are  transferred  to  the  Crown,  to  be  managed  by  the  East  India 
Company  in  trust  for  the  service  of  the  government  of  India. 
The  company  are  prohibited  from  carrying  on  any  commercial 
transactions,  except  for  the  purpose  of  winding  up  their  affitirs, 
or  for  the  purposes  of  the  government  of  India.  This  is  the  state 
of  the  Bast  India  Company  in  consequence  of  the  act  of  3  ^ 
4  W.  4 ;  but,  in  all  those  afi!airs,  they  are  placed  under  *the  [*56] 
superintendence,  direction,  and  control  of  the  Commission- 
ers for  the  afiairs  of  India ;  and  in  order  that  that  superintendence 
and  control  should  be  exercised  effectively  and  for  the  benefit  of 
the  public,  it  is  necessary  that  the  most  unreserved  communica- 
tions should  take  place  between  the  East  India  Company,  that  is 
between  the  Directors  of  the  East  India  Company,  and  the  Board 
of  Control.  And  accordingly,  there  are  in  the  act  of  parliament, 
particularly  I  think  in  the  twenty-ninth  section,  provisions  by 
which  the  Directors  of  the  East  India  Company  are  required  to 
make  communication  of  all  their  acts,  transactions,  and  corres- 
pondence, of  every  description,  to  the  Board  of  Control. 

Now  it  is  quite  obvious  that  public  policy  requires,  and  lookr 
ing  to  the  act  of  parliament,  it  is  quite  clear  that  the  legislature 
intended,  that  the  most  unreserved  communication  should  take 
place  between  the  East  India  Company  and  the  Board  of  Control, 
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that  it  should  be  subject  to  oo  restraints  or  limitations  ;  but  it  is 
also  quite  obvious,  and  if,  at  the  suit  of  a  particular  individual, 
those  communications  should  be  ^tubject  to  be  produced  in  a  court 
of  justice,  the  effect  of  that  would  be  to  restrain  the  freedom  of  the 
communications,  and  to  render  them  more  cautious,  guarded,  and 
reserved.  I  think,  therefore,  that  these  communications  come 
within  that  class  of  official  communications  which  are  privileged, 
inasmuch  as  they  cannot  be  subject  to  be  communicated,  without 
infringing  the  policy  of  the  act  of  parliament  and  without  injury 
to  the  public  interests. 

I  am  of  opinion,  therefore,  that  the  order  of  the  Yice-Chancellor 
ought,  on  these  grounds,  to  be  discharged. 


[*66]    •In  the  Matter  of  John  Plummer  and  William  Wil- 
son, Bankrupts. 

1841 ;  Norember  5  ;  December  8. 

A  credilor,  whoee  debt  was  secured  by  the  joint  &Dd  several  cove d ante  of  two  part- 
ners ID  trade,  and  also  by  &  mortjrage  on  part  of  the  joiat  property,  admitted  to 
prove  his  debt  against  the  separata  estate  of  each,  withoat  snrreaderiogr  or  rea* 
liziug  his  mortgafe  soearity. 

This  was  an  appeal,  in  the  form  of  a  special  case,  from  the  Court 
of  Review. 

The  material  facts,  as  stated  in  the  case,  were,  that  previously 
to  the  issuing  of  the  commission  the  bankrupts  carried  on  busi- 
ness in  partnership  as  West  India  merchants,  in  the  course  of 
which  the  firm  became  indebted  to  George  Joad,  in  the  sum  of 
2000Z.  for  moneys  lent,  and  in  the  further  sum  of  6998Z.  13^.  4(f. 
for  the  freight  of  ships,  of  which  Joad  was  the  owner.  Being 
desirous  of  obtaining  further  advances,  they  assigned  to  Joad 
certain  West  India  securities  belonging  to  the  firm,  and  entered 
into  joint  and  several  covenants  for  the  payment  of  the  20001. 
and  any  further  sum  or  sums  which  Joad  might  afterwards  ad- 
vance to  them ;  and  about  the  same  time  they  gav'e  him  a  similar 
security  for  the  payment  of  the  5998/.  13*.  4rf.,  and  any  further 
sums  in  which  the  firm  might  afterwards  become  indebted  to 
him  for  freight,  not  exceeding  10,000/.    The  amount  due  from 
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the  firm  to  Joad,  at  the  time  of  the  bankniptcy,  on  the  first  men- 
tioned security  was  10,014/.  7s.  Sd.^  and  on  the  other  security 
10,742/.  4^.  5df^  in  respect  of  which  two  debts  he  tendered  a  proof 
to  the  commissioners,  for  the  gross  sum  of  20,014/.  7^.  5c/., 
against  each  of  the  separate  estates  of  the  bankrupts.    The  com* 
missiooers,  however,  disallowing  the  proof,  and  the  judges  of  the 
Court  of  Review  having,  on  two  occasions,  on  which  the  case  was 
subsequently  brought  before  them,(a)  been  divided  in 
'opinion,  it  was  eventually  arranged  that  an  order  should    ['67] 
be  made,  allowing  the  proof,  without  prejudice  to  the  se- 
curities, in  order  that  the  question  might  be  submitted,  in  the 
form  of  a  special  case,  to  the  Lord  Chaucellor. 
The  case  now  came  on  to  be  argued, 

Mr.  Russell  and  Mr.  Bagshawe,  in  support  of  the  appeal. 

From  the  earliest  times  of  administration  in  bankruptcy  the 
rule  has  been,  that  a  party  cannot  prove  against  the  estate  under 
distribution,  so  long  as  he  has  any  part  of  the  bankrupt's  proper- 
ty in  his  hands.  It  is  true  that  the  securities  in  question  are 
joint  property ;  but  that  circumstuuce  makes  no  difference,  be- 
cause joint  property  is  partly  the  property  of  one  partner  and 
*  partly  of  the  other,  and  the  rule  in  bankruptcy,  that  the  partner- 
ship property  is  not  to  be  considered  as  constituting  any  part  of 
the  separate  property  of  either  o[  the  partners  until  all  the  joint 
debts  are  paid,  was  only  established  with  a  view  to  an  equitable 
distribution  among  different  classes  of  creditors,  and  was  not  in- 
tended to  interfere  with  the  other  rule  before  mentioned. 

The  only  semblance  of  authority  for  the  order  now  appealed 
from,  is  to  be  found  in  the  marginal  note  to  the  case  of  Ex  parte 
Peacockjijb)  which,  however,  does  not  correctly  represent  the 
principle  of  the  decision ;  fur  it  appears  that  that  case  was  decided 
upon  the  ground  that  the  joint  estate,  against  which  the  proof 
was  tendered,  was  the  fund  primarily  liable,  and  that  the  separate 
estate,  upon  which  the  security  had  been  given,  was  merely  in 
the  situation  of  a  surety  :  and  therefore,  so  far  from  sup- 
porting the  order  in  question,  that  case  is,  *to  some  extent,    [*68J 

(«;  Sm  1  Mont.  Deae.  &  Deg.  101.         (i)  9  Gl.  &  Jam.  37. 
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an  anthority  against  it,  ]na3much  as  in  the  present  case  the 
debt,  which  is  sought  to  be  proved  against  the  separate  es- 
tate, was,  in  its  origin,  a  joint  debt.  Independently  however  of 
that  consideration,  the  decision  in  Ex  parte  Peacock  is  no  au- 
thority for  this  order,  that  case  being  the  converse  of  the  present. 
Each  partner  has  a  qualified  interest  in  the  property  comprised 
in  this  security,  although  it  is  not  actually  the  separate  property 
of  either :  whereas  in  the  case  of  Ex  parte  Peacock,  the  sepa* 
rate  estate,  which  was  tlie  subject  of  the  security,  could  in  no 
sense  be  said  to  be  a  part  of  the  joint  estate  which  was  under 
administration. 

To  reconcile  the  principle,  upon  which  this  proof  has  been  ad- 
mitted, with  Lord  Loughborough's  order  of  1794,  it  would  be  ne- 
cessary to  hold  that  that  order  applies  only  where  the  property 
comprised  in  the  security  belongs  exclusively  to  the  estate  under 
administration.  The  order,  however,  is  general  in  its  terms,  and 
there  is  no  authority  for  so  limiting  its  construction. 

Mr.  Swanstcn  and  Mr.  Hally  contra^  relied  upon  the  following 
authorities,  Ex  parte  Parr, {a)  Ex  parte  Smithj(b)  Ex  parte 
Freej{c)  Ex  parte  Rodgers,{d)  Ex  parte  ConneU,{e)  and  Ex 
parte  Davenport,{g)  Ex  parte  Bowdefi.{h) 

Mr.  Bagshawe  (in  the  absence  of  Mr.  Russell^)  in  reply. 


[•59]  *Dec.  8. — The  Lord  Chancellor  :— This  was  a  spe- 
cial case  stated,  under  the  act  of  parliament,  by  the  Court  of 
Review,  for  the  opinion  of  this  court.  [His  Lordship  then  stated  the 
facts,  and  proceeded  as  follows.]  Upon  these  facts  the  question  sub- 
mitted to  this  court  is,  whether  George  Joad,  being  a  separate  as 
well  as  joint  creditor  of  the  bankrupts,  is  entitled  to  prove  his 
whole  debt  against  their  separate  estates ;  or  whether  he  is  enti- 
tled to  prove  only  for  the  balance  which  shall  remain  due  to 

(a)  1  Ro0d,  76.  (e)  3  Dea.  301. 

(b)  2  Gl.  A,  Jam.  105.  (g)  1  Mont  D.  Sl  Deg.  313. 
{€)  Ibid.  250.                                           (A)  1  Dea.  ^Cb.  135. 

{d)  1  Dea.  6l  Ch.  38. 


X 


CASES  IN  CHANCERY. 


184l.~ln  n  Plumroer. 


him  after  realising  the  security  which  he  holds  upon  their  joint 
estate. 

Now  what  are  (he  principles  applicable  to  cas^  of  this  kind  ? 
If  a  crediroi;  of  a  bankrupt  holds  a  security  on  part  of  the  bank- 
rupt's estate,  he  is  not  entitled  to  prove  his  debt  under  the  com«> 
mission,  without  giving  up  or  realizing  his  security.  For  the 
principle  of  the  bankropt  laws  is,  that  all  creditors  are  to  be  put 
on  an  equal  footing,  and  therefore,  if  a  creditor  chooses  to  prove 
under  the  commission,  he  must  sell  or  surrender  whatever  pro- 
perty he  holds  belonging  to  the  bankrupt  ;[1]  but,  if  he  has  a  secu* 
rity  on  the  estate  of  a  third  person,  that  principle  does  not  apply : 
he  is  in  that  case  entitled  to  prove  for  the  whole  amount  of  his  debt, 
and  also  to  realiae  the  security,  provided  he  does  not  altogether 
receive  more  than  20«.  in  the  pound. 

That  is  the  ground  on  which  the  principle  is  established  ;  it 
18  unnecessary  to  cite  authorities  for  it,  as  it  is  too  clearly  settled 
to  be  disputed ;  but  1  may  mention  Ex  parte  Benneti,{a)  Ex 
parte  Parrji]b)  and  Ex  parte  Goodfnan,{c)  in  which  it  has  been 
laid  down. 

*The  uext  point  is  this.  In  administration  under  bank-  [*60] 
rnptcy,  the  joint  estate  and  separate  estate  are  considered 
as  distinct  estates;  and  accordingly  it  has  been  held,  that  a  joint 
creditor,  having  a  security  upon  the  separate  estate,  is  entitled  to 
prove  against  the  joint  estate  without  giving  up  his  security;  on 
the  ground  that  it  is  a  different  estate.  That  was  the  principle 
upon  which  Ex  parte  Peacock  proceeded,  and  that  case  was  de- 
cided first  by  Sir  J.  Leach  and  afterwards  by  Lord  Eldon,  and 
has  since  been  followed  in  Ex  parte  Bowden.{d)  Now  this 
case  is  merely  the  converse  of  that,  and  the  same  principle  ap- 
plies to  it* 

(a)  3  Atk.  527.  (c)  3  Mad.  373. 

(6)  I  Rom,  76.  (d)  1  Dea.  Sl  Ch.  135. 

[1]  Bat  it  10  alto  a  gaoeral  rale,  *'  that  wbeie  a  pledge  of  goods  ia  deposited  wilh 
a  party  to  aeenn  debts  geoeraUy,  and  some  of  those  debts  are  proTeable,  and  some 
are  not,  the  proceeds  of  the  goods  may  be  applied  in  payment  of  the  debts  not 
proreable,  and  the  creditor  be  admitted  to  proTo  the  full  amount  of  the  other 
against  the  bankrapt's  estate."  Erakine,  C.  J.  Ex  parte  Kentington^  1  Deao. 
58. 
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On  these  grounds  I  am  of  opinion  that  the  creditor  is  entitled 
to  prove  his  whole  debt,  without  giving  up  his  security,  that  se^ 
curity  being  no  part  of  the  estate  under  administration ;  and 
therefore,  that  the  order  of  the  court  below  was  right  j  but  as  the 
point  is  one  upon  which  the  judges  of  that  court  have  been  di- 
vided in  opinion,  on  two  occasions  on  which  it  has  been  brought 
before  them,  I  think  it  is  not  a  case  for  costs  on  either  8ide.[2] 


[•61]  •Llotd  v.  Wait. 

1841 :  Koyember  II,  19,  15, 34 ;  December  9.    1843 :  Janoary  35. 

A  sail  for  the  redemption  of  a  mortgage  having  been  institated  by  a  pertj  claim- 
ing aa  heir  at  law  of  the  mortgagor,  who  had  died  intestate,  agaioet  a-  party 
who  alio  claimed  to  be  the  heir  at  law,  and  who  had  got  posaeaBion  of  the  estate 
by  obtaining  an  assignment  of  the  mortgage  term  after  notice  of  the  plaintiff's 
claim  ;  the  court,  at  the  hearing,  made  an  immediate  decree  for  redemption,  i«- 
fusing  the  defendant  an  issne  to  try  the  plaintiff's  title,  although  it  depended 
upon  a  long  and  complicated  pedigree,  the  pedigree  being  established  to  the  sat- 
isfaction of  the  court  by  documentary  evidence,  and  the  defendant  having  en- 
tered into  no  evidence  in  support  of  his  own  claim  to  the  heirship. 

SemhU,  that  the  court  would  have  in  like  manner  refused  an  iisae,  had  the  plain- 
tiff made  out  only  a  prima  faeie  case  in  support  of  bis  title,  inasmuch  as  the  de- 
fendant, Iwving  obtained  possession  as  mortgagee,  was,  in  this  suit,  to  te  consider- 
ed as  filling  that  character  only,  and  a  decree  against  him  in  that  character  would 
not  preclude  him  from  asserting  his  title  as  heir  at  law  in  another  proceeding. 

In  a  suit  for  redemption  by  the  heir  of  a  mortgagor  against  the  asaignee  af  the 
mortgagee,  who  was  also  the  personal  representative  of  the  mortgagor,  the 
court,  besides  the  usual  decree  for  redemption,  declared  the  plaintiff  entitled  to 
have  the  balance  which  should  be  found  due  IVom  him,  and  which  should  be 
paid  by  him  to  the  defendant,  in  respect  of  the  mortgage  debt,  interest,  and 
costs  of  the  redemption,  repaid  to  him  out  of  the  personal  estate  of  the  mortga^ 
gor  in  a  due  course  of  admini.-tration,  and  decreed  accordingly,  thb  Vill  being 
properly  framed  with  a  view  to  such  relief. 

An  entry  in  an  old  acconnt  of  burial  fees  received  by  the  sexton  of  a  large  parish 
by  which  he  charged  himself  with  the  receipt  of  a  certain  sum  for  the  burial  of 
dne  Joseph  Lloyd,  described  as  "  in  Wells  Street,*'  admitted  as  evidence  that  a 
person  of  that  name,  who  was  proved  by  the  parish  register  of  burials  to  have 
beisn  buried  there  on  the  day  on  which  the  entry  bore  date,  resided  in  Wella 
Street. 

[3]  A  creditor  against  two  estates  for  the  same  debt,  is  entitled  to.  receive  divi- 
dends on  the  full  amount  from  both  estates  till  his  whole  debt  is  satisfied :  but  h« 
is  not  to  receive  more  than  one  satisfaction.    Bonnr  v.  Cox,  6  Beav.  84. 
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The  bill  was  filed  by  the  plaintiff,  as  heir  at  law  of  Martin 
Lloyd,  who  had  died  intestate  in  the  year  1837,  having  mort- 
gaged his  real  estate  for  a  term  of  500  years^  to  secure  the  sum  of 
1000/. 

The  defendants,  who  were  of  the  family  of  the  intestate's  mo- 
ther, were  his  administrators.  And  the  bill  alleged  that  one  of 
them,  John  Wait,  being  aware  of  the  plaintiff's  title,  and  in  or- 
der to  defeat  it  or  to  obtain  an  undue  advantage  over  him  in  any 
attempt  which  he  might  make  to  recover  possession,  had  lately 
paid  off  the  mortgage  and  taken  an  assignment  of  the  term,  and 
had  prevailed  upon  the  tenants  of  the  estate  to  pay  the  rents  to 
him,  and  that  he  had  also  possessed  himself  of  the  title  deeds. 
And  it  prayed  a  declaration  that  the  plaintiff  was  entitled, 
as  heir  at  law  of  the  intestate,  to  redeem  ^the  mortgage;  ["^62] 
that  the  amount  of  the  rents  received  by  the  defendant, 
John  Wait,  might  be  set  off  against  the  amount  due  upon  the 
mortgage ;  and  that,  upon  payment  of  what  should  then  remain 
due,  either  out  of  the  personal  estate  of  the  iutest'ite,  which  it 
prayed  might  bo  applied  to  that  purpose,  or,  if  that  should  be 
insufficient,  by  the  plaintiff  personally,  the  defendant  John  Wait 
inight  be  decreed  to  assign  the  term,  and  deliver  up  the  title  deeds 
to  the  plaintiff. 

The  defendant,  John  Wait,  by  his  answer  denied  the  plaintiff's 
title,  and  stated  his  belief  that  he  was  himself  the  heir  at  law  of 
the  intestate,  and  insisted  that  he  was  entitled,  in  that  character, 
to  the  equity  of  redemption  of  the  estate.  He  admitted,  however, 
that  he  was  aware  of  the  plaintiff's  claim  when  he  took  the  as- 
signment ;  and  that  upon  the  execution  of  the  assignment  he  had 
applied  in  the  usual  manner  to  the  tenants  of  the  estate  to  pay 
their  rent  to  him,  which  they  had  accordingly  done ;  but  he  de- 
nied that  his  object  in  taking  the  assignment  was  to  defeat  the 
plaintiff's  claim,  or  to  obtain  any  undue  advantage  over  him. 

The  only  question  in  the  cause  was,  as  to  the  plaintiff's  title 
as  heir  at  law.  In  support  of  his  pedigree,  which  was  extreme- 
ly complicated,  being  traced  through  a  common  ancestor  of  the 
fonrth  generation  back,  the  plaintiff  entered  into  a  great  deal  of 
documentary  as  well  as  some  parol  evidence,  part  o[  which  went 
to  prove  that  the  families  composing  the  ascending  and  dej^ceuc}* 
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ing  lines  of  the  pedigree,  and  both  of  which,  it  appeared,  had  re- 
moved from  Gloaoestershire,  where  the  common  ancestor  had  re- 
sided, to  London,  about  the  middle  of  the  last  centnry,  had, 
down  to  a  certain  period,  kept  up  an  intercourse  together,  and 

mutually  acknowledged  each  other  as  relations.  On  the 
["^63]    other  .^hand,  the  defendant,  John  Wait,  examined  several 

witnesses  for  the  purpose  of  showing  that  the  intestate  had 
during  his  lifetime,  held  no  intercourse  with  the  plaintiff's  family, 
lior  had  ever  referred  to  them  when  enumerating  his  relations : 
but  the  defendant  entered  into  no  evidence  in  support  of  his  own 
claim  to  bo  heir  at  law ;  and  it  was  proved  that  shortly  after  the 
filing  of  the  bill  the  plaintiff  had  by  letter  applied  to  him  to  con- 
sent to  an  immediate  decree,  directing  an  issue  for  the  purpose  of 
trying  the  plaintiff's  title  as  heir  at  law,  and  that  that  offer  had 
been  rejected. 

The  cause  now  came  on  to  be  heard  befcnre  the  Lord  Chancel- 
lor, and  the  only  question  was,  whether  the  plaintiff's  heirship 
was  sufficiently  made  out  to  entitle  him  to  an  immediate  decree 
for  redemption,  or  whether  on  issue  should  be  directed. 

The  Solicitor  General^  Mr.  Girdlestone,^  and  Mr.  Shsbbeare^ 
for  the  plaintiff,  contended  that  the  evidence,  as  it  stood,  was  suf- 
ficient to  warrant  an  immediate  decree  according  to  the  prayer  of 
the  bill ;  and  they  cited  the  following  cases :  Short  v.  Lee^{a) 
Pym  V.  Bowreman^ibi)  Nicol  v.  Vaaghan^lc)  Newman  v.  Mil- 
ner,{d) 

Mr.  Richards,  Mr.  Sharpe,  and  Mr.  Roupel,  for  the  defendant 
John  Wait,  cited  Moons  v.  De  Bernalesjl^e)  Mason  v.  Mason,{g) 
and  Burkett  v.  Randell,{h)  and  insisted,  upon  the  authority  of 
^hose  cases^  tha(  an  issue  ought  to  be  directed.    They  argued 

that  it  was  not  j^t  that  a  party  should  be  stripped  of  his 
[*64]    estate  until  *his  title  had  been  negatived  by  the  verdict  of 

a  jury ;  more  espjBcially  where  the  question  between  the 
parties  turned  upon  a  complicated  pedigree,  that  being  a  matter, 

(a)  3  J.  &  W.  464.  See  pp.  496, 503.  (e)  1  Ra«.  301. 

(i)  3  Sw&nat  341,  n.  (g)  I  Mer.  308. 

(e)  ^  Bligb.  N.  S.  505.  (A)  3  Mer.  4C6. 
{d)  3  Yep.  Jan.  483 
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for  the  inrestigation  of  which  the  mode  of  taking  eTidetice  in  this 
court  wiM  pecaliarly  ill-adapted.  That  a  trial  at  law  was  (ha 
more  necessary  in  this  case,  because  upon  one  rery  material 
point,  VIZ.,  the  alleged  intercourse  between  the  families  compo- 
sing the  ascending  and  descending  lines  of  the  pedigree,  there 
was  a  direct  conflict  of  evidence :  besides  which,  there  were  va- 
Tioiis  links  in  the  chain  of  documentary  evidence  which  depend- 
ed for  their  admissibility  and  effect  upon  parol  testimony,  and 
which  eould  not  therefore  safely  be  relied  on  until  that  testimony 
had  been  sifted  by  cross  examination. 

Mn  Robertson  appeared  for  the  other  defendant. 

The  Solicitor  General  in  reply  said,  there  might  perhaps  be 
some  foundation  for  the  argument  on  the  other  side,  if  this  had 
been  a  bill  of  ejectment  instead  of  being  a  bill  for  redemption  of 
a  mortgage  term  :  it  might  be  true  that  an  heir  would  be  entitled 
to  an  issue  as  a  matter  of  right,  before  the  court  would  strip  him 
of  an  estate  which  he  claimed  in  that  character.(a)  But  that  was 
not  the  situation  of  the  defendant  in  this  case ;  for  it  was  beyond 
dispute  that  he  had  got  possession  of  the  estate  as  mortgagee,  nnd 
a  court  of  equity  would  not  allow  a  party  to  gain  an  advantage 
over  his  competitor  in  title  by  a  mere  trick,  and  after  having  ac- 
quired possession  of  an  estate  in  one  character  to  insist  upon  re- 
taining it  in  another. 


*In  the  course  of  the  hearing,  the  following  question  [*65] 
arose  upon  a  point  of  evidence. 

The  object  was,  to  identify  one  Joseph  Lloyd,  who  was  proved 
by  the  registrar  of  burials  to  have  been  buried  in  the  parish  of 
St.  James's,  Westminster,  on  the  22d  May,  1761,  with  a  person 
of  the  same  name  who  appeared,  by  the  rate  books,  to  have  been 
rated,  in  that  year,  for  a  house  in  Wells  Street  in  the  same  parish. 
The  evidence  tendered,  was  an  entry  in  a  book  produced  from 
the  vestry  of  the  parish  church,  and  purporting  to  have  been 
kept  by  the  sexton,  for  the  period  in  question,  in  compliance  with 

(a)  Daniell,  Ch.  Prac.  yoI.  ii,  p.  729. 
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certain  parochial  regulatioDs,  for  the  purpose  of  entering  the  bu- 
rial  fees  received  by  him.  and  for  which  he  was  accountable  to 
the  rector.    The  entry  was  as  follows : — 
<'  Joseph  Lloyd,  in  Wells  Street^  Friday  22d.    Fever.  1/.  19^.' 


n 


Mr.  Richards  objected  to  its  being  received,  on  the  ground 
that  the  residence  of  tlie  party  was  immaterial  to  the  purpose  for 
which  alone  the  entry  had  been  made,  or  could  be  received  in 
evidence,  namely,  that  of  recording  the  receipt  of  a  certain  sum 
for  the  burial  of  a  certain  person  within  the  parish. 

Mr.  Oirdlestone^  contra^  cited  the  following  cases  from  Phillipps 
on  Evidence  :(a) —  Warren  v.  Grenville,{b)  Barry  v.  Bebbing- 
ton,{c)  Higham  v.  RidgwayJ^d)  Stead  v.  Heaion>{e) 

[•66J  •The  Lord  Chancellor: — The  object  of  the  entry 
is  to  record  the  receipt  of  a  certain  sum  in  respect  of  the 
burial  of  a  particular  individual.  Who  is  that  individual  ?  Joseph 
Lloyd.  That  is  not  sufficient  to  identify  a  person  in  such  a  parish 
as  St.  James's ;  and  he  is  accordingly  entered  as  Joseph  Lloyd  in 
Wells  Street.  The  residence  of  the  party,  as  well  as  his  name, 
is  necessary  for  the  purpose  of  identification.  I  will  look  into 
the  cases  that  have  been  cited  ;  but,  in  the  meantime,  I  shall  ad- 
mit the  evidence. 
His  Lordship  did  not  afterwards  advert  to  the  point. 


The  Lord  Chancellor  now  delivered  judgment. 

This  was  a  bill  filed  by  the  plaintiff  Richard  Lloyd,  against  a 
personal  representative  of  one  Martin  Lloyd,  who  had  obtained 
an  assignment  of  a  mortgage :  and  the  object  of  the  bill  was  to 
redeem  the  mortgage.  The  principal  discussion  was  upon  a  mat- 
ter of  evidence,  as  to  whether  the  plaintiff  had  or  had  not  made 
out  his  title  as  heir  at  law  of  Martin  Lloyd  the  intestate.  But  it 
was  contended  that,  under  the  circumstances  of  the  case,  it  was 
proper  that  the  defendant  should  have  the  option  of  taking  the 

(u)  p.  255.  {d)  10  East,  118. 

(6)  2Str.  1129.  (e)  4  T.  R.  669. 

(c)  4  T.  R.  515. 
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i)pinion  of  a  jury  on  that  point,  and  of  contesting  the  right  of  the 
phaintiff  in  a  court  of  law. 

The  first  question,  then,  to  be  considered,  is  a  question  of  fact, 
«8  to  the  pedigree.  [His  Loidship  then  took  an  elaborate  review 
of  the  docuipentary  evidence,  exclusive  of  those  parts  of  it  which, 
depending  for  their  adtnissibility  and  effect  upon  parol  testimony, 
had  been  the  subject  of  dispute  at  the  bar.  And  he  con- 
cluded *by  declaring  it  as  his  opinion  that  that  evidence  [*67] 
alone  was  not  only  sufficient  to  prove  the  pedigree,  but 
that  it  also  went  far  to  prove  an  intercourse  of  relationship  be* 
tween  the  families  composing  the  ascending  and  descending  lines 
of  the  pedigree— a  circumstance,  his  Lordship  observed,  which 
was  not  immaterial ;  because,  as  they  both  appeared  to  have  re- 
moved to  London  about  the  same  period,  the  case  would  have 
been  one  of  suspicion,  unless  some  intercourse  had  been  proved 
to  have  subsisted  between  them  subsequently  to  that  time.  As 
to  the  parol  evidence  upon  that  point,  his  Lordship,  after  taking 
a  review  of  it»  concluded  by  observing  that  there  was  no  necessa- 
ry inconsistency  in  it,  inasmuch  as  the  plaintiff's  witnesses  re- 
ferred  to  a  different  period  from  those  of  the  defendant ;  and  the 
estrangement  between  the  two  families  during  the  more  recent 
period,  to  which  the  latter  testimony  referred,  might  easily  be  ac« 
counted  for  by  the  difference  which  appeared  to  have  taken  place 
in  their  respective  circumstances.  His  Lordship  then  proceeded 
as  follows : — J  The  parol  evidence  then  is  confirmatory  of  the 
documentary  evidence,  which,  in  itself,  is  exceedingly  strong : 
and  the  result  is,  that,  in  my  opinion,  the  plaintiff's  case  is  clear- 
ly made  out  and  established. 

But  then  it  is  said  that  the  defendant  is  entitled  to  have  an  op* 
portunity  of  contesting  the  claim  of  the  plaintiff  at  law.  Let  me, 
however,  direct  attention  to  the  circumstances  in  which  the  de- 
fendant stands.  He  was  one  of  the  personal  representatives  of 
the  intestate ;  there  was  the  mortgage  outstanding;  he  knew  of 
the  claim  of  the  plaintiff; — he  admits  that  in  his  answer— and, 
knowing  of  the  claim  of  the  plaintiff,  he  paid  the  principal  and 
interest,  and  obtained  an  assignment  of  the  mortgage.  He  says 
he  did  not  do  it  to  defeat  the  plaintiff's  claim ;  but  he 
knew  of  the  claim  :  he  obtained  the  assignment,  *and  the    [*6S] 
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effect  of  that  was,  to  impede  the  claim.  After  he  had  obtained 
the  assignment,  be  says  he  gave  notice  to  the  tenants  in  the  usnsl 
way,  informing  them  that  he  had  obtained  it^  and  requiring  pay- 
ment of  the  rents ;  they  paid  the  rents,  and  have  continued  to 
pay  them,  accordingly.  He  therefore  obtained  possession  in  the 
character  of  mortgagee.  It  is  true  that  in  his  answer  he  says, 
^<  though  I  acquired  the  possession  as  mortgagee,  I  claim  the 
equity  of  redemption  as  heir  at  law  of  the  intestate  f  but  he 
gives  not  the  slightest  evidence  to  show  that  he  is  heir  at  law. 
He  holds  the  estate,  therefore,  merely  in  the  character  of  mortga- 
gee, and,  standing  as  he  does  in  that  situation,  and  a  strong  case 
being  Ynade  out  against  him,  where  even  a  prima  fade  case 
would  have  been  sufficient,  he  cannot  as  a  matter  of  right,  be  en« 
titled  to  have  a  trial  at  law. 

Having,  then,  no  such  right,  the  court  is  asked,  in  the  exercise 
of  its  discretion,  to  allow  him  a  trial.  For  what  purpose?  He 
does  not  state  what  facts  are  to  be  proved  or  what  are  to  be  con- 
troverted ;  but  he  insists  generally  that  the  evidence  ought  to  be 
sifted  on  cross  examination.  I  do  not  think,  however,  that,  in  a 
case  like  this,  the  court  would  be  justified  in  allowing  the  defen- 
dant a  trial  at  law  before  a  decree  for  redemption  is  made.  I 
think  it  would  be  a  very  improper  exercise  of  the  authority  of 
the  court,  and  a  very  unsound  exercise  of  its  discretion,  which 
would  create  great  delay ;  and  nobody  can  look  at  these  proceed^ 
ings  and  the  nature  of  the  evidence  produced,  without  seeing  that 
the  expense  consequent  upon  it  would  be  enormous.  But  what 
is  the  situation  of  the  defendant?  If  he  has  really  a  title  as  heir 
at  law,  this  decision  will  not  preclude  him  from  asserting  it  here* 
after  at  law  or  in  equity,  as  he  may  be  advised,  according  to  the 

nature  of  the  case.  The  only  thing  determined  by  this 
[*G9]    decree  is  *the  redemption  of  the  mortgage :  he  will  have 

his  principal  and  interest  repaid ;  and,  after  that,  he  will 
be  in  a  situation  to  contest  the  plaintiff's  claim.  He  has  the  less 
reason  to  complain,  because  from  the  correspondence  which  took 
place  between  the  parties  it  appears  that  he  might,  if  he  had 
thought  proper,  have  had  the  question  in  the  first  iilstance  deci- 
ded at  law.  He  did  not  choose  to  do  so ;  and  I  think  that  under 
^ucb  circumstances  the  court,  being  satisfied  that  the  pedigree 
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has  been  satisfactorily  established,  ought  not  to  allow  him  to 
have  a  trial  at  law  before  it  pronounces  a  decree  in  this  cause 
for  the  redemption  of  the  mortgage. 


1842 :  Jan.  25.— The  case  was  afterwards  spoken  to  upon  the 
minutes  of  the  decree,  it  being  contended  on  the  part  of  the  De* 
fendant  that  the  only  decree  which  could  be  made  in  this  suit 
was  the  common  decree  for  the  redemption  of  the  mortgage,  and 
that,  in  order  to  obtain  the  ulterior  relief  prayed  by  the  bill,  it 
would  be  necessary  for  the  Plaintiff  first  to  pay  off  the  mortgage 
debt,  and  then  to  file  a  bill  in  the  nature  of  a  supplemental  bill 
on  behalf  of  himself  and  all  the  other  creditors  of  the  intestate ; 
inasmuch  as  his  only  title  to  such  relief  at  present  was  an  equity 
which  was  subject  to  the  claims  of  the  general  creditors,  and 
the  Court  had,  in  this  suit  no  means  of  administering  the  estate 
in  such  a  manner  as  to  indemnify  the  administrators  against 
those  claims :  it  was  further  contended  that,  at  all  events,  that 
relief  could  not  be  obtained  in  the  absence  of  the  next  of  kin  of 
the  intestate,  they  being  the  parties  beneficially  entitled  to 
the  surplus  of  the  estate  after  payment  of  the  general  cred- 
itors, and  consequently  interested  in  opposing  the  Plaintiff's 
daim. 

•On  the  other  hand,  it  was  insisted  that  the  whole  of  [*70J 
the  relief  prayed  by  the  bill  might  be  obtained  in  the  pre- 
sent suit  It  was  true  that  the  Plaintiff's  equity  was  subject  to 
fhe  claims  of  the  general  creditora ;  but  so  was  the  claim  of  a 
legatee  ;  and  yet  it  was  never  doubted  that  in  a  suit  by  a  lega- 
tee such  a  decree  might  be  made  for  the  payment  of  his  legacy, 
as  would  afford  the  personal  representatives  full  protection 
against  the  claims  of  creditors. 

la  the  course  of  the  discussion  the  following  authorities  were 
cited :— fiirie  V.  Coxla)  Rider  v.  Wager,{b)  Waring  v.  Ward,{c) 
HamUion  v.  Haught<m^{d)  Seton  an  Decrees,{e) 

(s)  3  Bra.  C.  C.S32.  (e)  5  Vm.  670. 

(4)  2  P.  Wms.  328 ;  see  p.  (d)  ft  Bligfa,  169. 

335.  (f )  P.  52. 

Vol.  L  8 
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On  the  conclusion  of  the  argument, 

The  Lokd  Chancellor  said,  he  was  clearly  of  opinion  that 
the  objection  for  want  of  parties  was  not  maintainable :  and 
that,  with  respect  to  the  other  objection,  he  would  make  inquiry 
as  to  the  practice. 


On  a  subsequent  day  his  Lordship  said,  he  was  of  opinion 
that  no  supplemental  bill  was  necessary,  and  that,  unless 
assets  were  admitted,  an  account  must  be  taken  of  the  personal 
estate. 


By  the  decree^  as  drawn  up,  it  was  declared  that  the  Plain-* 
tiff,  as  heir  at  law  of  the  intestate  Martin  Lloyd^ 
[*71]  *was  entitled  to  redeem  the  premises  comprised  in  the 
mortgage ;  and, — after  the  usual  decree  for  redemption 
of  the  mortgaged  premises,  upon  payment  by  the  Plaintiff  to 
the  Defendant  John  Wait  of  the  balance,  if  any,  which  the 
Master  should  certify  to  be  due  to  him  for  principal  and  inter- 
est upon  the  mortgage,  and  his  costs  as  mortgagee,  after  deduct- 
ing therefrom,  in  the  usual  manner,  what  should  be  found  to 
have  been  received  by  the  -said  defendant,  on  account  of  the 
rents  and  proiSts  of  the  mortgaged  estate. — It  was  further  de- 
clared, that  the  Plaintiff  was  entitled  to  have  such  bal- 
ance, if  any,  as  the  Master  should  find  to  be  so  due,  and 
which  should  be  or  have  been  paid  to  the  said  Defendant, 
John  Wait,  by  the  said  Plaintiff,  for  principal,  interest,  and  costs 
as  aforesaid,  and  also  such  amount  as  should  be  or  have  been 
retained  by  the  said  Defendant,  John  Wait,  in  or  towards  satis- 
faction of  his  said  principal,  interest,  and  costs  out  of  the  said 
rents  and  profits,  repaid  to  him  the  said  Plaintiff  out  of  the 
personal  estate  of  the  said  intestate  in  a  due  course  of  adminis- 
tration. After  which  followed  the  usual  consequential  direc- 
tions for  taking  the  accounts  of  the  personal  estate  of  the  intes-  > 
tate  and  of  his  debts,  other  than  the  said  mortgage  debt  adver-^ 
tising  for  creditors,  &c. 

Reg.  Lib.  1841.  B.f.  401. 
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•Woodcock  v.  Ren  neck.  [*72] 

•1841 :  Nov.  a  10.  16.     1842:  Jan.  31. 

A  tatUlor  beqaMthed  1700Z.  stock  to  trostees,  in  tragt  to  pay  the  diTidends  to  J.  G. 
and  S.  his  wife,  during  their  lives,  and  the  life  of  the  survivor,  and  aAer  their 
decease,  then  in  trust  to  transfer  or  pay  over  the  stock  unto  their  children,  in 
Mich  shares  and  proportions  as  the  survivor  of  them,  J.  C.  and  S.  his  wife,  by  his 
or  her  last  will  shonld  direct  or  appoint.  At  the  death  of  the  testator,  J.  C.  and 
S.  had  three  children  linug.  After  the  deaths  of  d.  and  two  of  those  childrea, 
J.  C,  by  will  i^pointed  the  whole  fund  to  the  only  surviving  child.  Held,  a 
good  appointment. 

In  Ihis  case  which  came  before  the  Court  upon  an  appeal  from 
a  decree  of  the  Master  of  the  Rolls,[l]  the  Lord  Chancellor 
deliTered  the  following  judgment: — 

The  Lord  Chancellor. — This  is  a  question  arising  out  of 
the  will  of  William  Linton.  The  testator  bequeathed,  among 
other  things,  to  his  trustees  the  sum  of  1700/.  4  per  cent.  Bank 
annuities,  in  trust  to  pay  the  dividends  to  Joseph  Christie  and 
Sarah  his  wife  during  their  lives,  and  the  life  of  the  survivor; 
and  after  their  decease  then  in  trust  to  transfer  or  pay  over  the 
said  stock  unto  their  children,  in  such  shares  and  proportions 
as  the  survivor  of  them,  the  said  Joseph  Christie  and  Sarah  his 
wife,  by  his  or  her  last  will  should  direct  or  appoint. 

The  testator  died  in  the  year  1817.  At  the  time  of  his  death 
there  were  three  children  of  Joseph  Christie  and  Sarah  his  wife 
living.  One  of  them  died  in  the  following  year  1818.  An- 
other, Joyce  Linton  Woodcock,  the  wife  of  the  Plaintiff,  died 
in  the  year  1832.  Sarah,  the  wife  of  Joseph  Christie,  died 
in  the  year  1818.  Joseph  Christie  having  survived  his  wife, 
and  having  only  one  child  then  living,  namely,  Eleanor,  wife  of 
the  Defendant  Renneck,  in  the  year  1832  made  his  will,  and 
executed  the  power  given  to  him  by  the  will  of  William 
Linton,  and  thereby  appointed  the  whole  of  the  said  sum 
of  1700/.  in  favour  of  his  surviving  daughter  Eleanor  Ron-r 
neck. 

[1]  The  case  before  the  Mafter  of  the  Rolli  it  reported  4  Beav.  190, 
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[73}  *It  is  contended  that  Joseph  Christie  had  no  authority 
under  the  will  of  William  Linton  to  make  such  an  ap- 
pointment. This  depends  upon  the  true  construction  and  mean- 
ing of  the  above  clause,  whereby  the  testator  directed  his  trus- 
tees, after  the  decease  of  the  survivor  of  Joseph  Christie  und  Sa- 
rah his  wife,  to  transfer  or  pay  over  the  said  stock  unto  their 
children,  in  such  shares  and  proportions  as  the  survivor  of  them 
by  his  or  her  last  will  should  direct  or  appoint.  When  the  tes- 
tator directed  that,  after  the  death  of  the  survivor,  the  transfer 
should  be  made  to  their  children  in  such  shares  as  the  survivor 
should  appoint,  he  must,  I  think,  be  taken  to  have  meant  chil- 
dren among  whom  the  shares  were  capable  of  being  appointed 
by  the  donee  of  the  power.  But  as  the  power  was  to  be  exe- 
cuted by  will,  those  children  could  only  be  such  as  were  living 
Bt  his  death,  that  is,  at  the  death  of  the  survivor  of  Joseph  Chris- 
tie and  Sarah  his  wife.  In  this  case  one  child  only  survived, 
but  that  creates  no  difficulty ;  for  it  is  clear  that  in  the  case  of  a 
power  to  appoint  to  surviving  children,  the  power  might  be  exe- 
cuted in  favour  of  a  single  surviving  child. 

It  was  contended  on  the  part  of  the  Plaintiff,  that  this  was  a 
vested  interest  in  all  the  children  living  at  the  death  of  the  tes- 
tator William  Linton.  For  it  was  said  that  the  words  of  the 
bequest  in  favour  of  the  children  were,  in  substance,  the  same 
as  those  which  were  made  use  of  in  the  bequest  to  Joseph  Chris- 
tie and  Sarah  his  wife,  who,  it  was  admitted,  took  a  vested  life 
interest  under  the  will  But  to  support  this  argument  a  part 
only  of  the  words  are  taken,  omitting  the  subsequent  portion  of 
the  clause,  upon  the  true  construction  of  the  whole  of  which  the 

question  must  depend. 
1*74]        This  case  gave  rise  to  much  discussion  at  the  bar,  and 
many  authorities(a)  were  cited  on  both  sides ;  but  theques- 

(a)  TIm  caaei  cited  in  the  ar|^ment  were  the  following :  —  Hockley  y.  Maw 
hey,  1  Vee.  jvs.  143 ;  see  p.  150  ;  Madoc  v.  Jaekeon,  2  B.  C.  C.  588  ;  Caeterton  y. 
Sutherland,  9  Vta.  445  ;  Vanderxee  y.  Aelom,  4  Vee.  771 ;  Campbell  y.  Saudye, 
1  Sch.  Sl  Lef.  381 ;  Reade  t,  Meade,  5  Vea.  744;  BoyU  y.  Biekop  •/  Peterb9- 
rough,  I  Ves.  jnn.  399;  Butcher  y.  Butcher,  1  V.  d&  B.  79  ;  Houetoun  y.  Houe- 
toun,4  Sim.  611 ;  Bray  y.  HammereUy,  3  Sim.  513 ;  M'GhU  v.  M^Ghte,  2  Madd. 
368 ;  WaUh  y.  WalUnger,  S  R.  d&  M.  78  ;  Crook  y.  Brooking,  3  Vern.  50 ; 
Netdham  v.  Smith,  4  Rvaa.  3l(i ;  Kennedy  y.  Kingeton,  3  J.  &  W.  431. 
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tion  at  last  resolves  itself  into  very  narrow  limits.  I  think  the 
interpretatioa  I  hare  put  upon  the  clause  is  the  true  interpreta- 
tion, that  it  is  consistent  with  the  principles  to  be  extracted  from 
the  cases  that  were  referred  to,  and,  as  it  accords  with  the  judg- 
ment of  the  Master  of  the  Rolls,  the  appeal  must  be  dismissed 
with  costs. 

Mr.  Oirdlestone  and  Mr.  Roupell  appeared  for  the  Plaintijfl^ 
in  support  of  the  appeal. 

Mr.  Richards^  Mr.  Turner^  Mr.  Perry ^  Mr.  Dixan^  Mr.  Busk^ 
and  Mr.  Taylor j  for  the  other  parties. 


•     'Vaughan  v.  Buck.[1]  [•rS] 

1841 :  Not.  16.  ^. 

A  teataUr  bAgan  hii  will  by  bequeathing  the  whole  of  his  property  to  his  wife  for 
life,  and  afterwarda  to  be  equally  divided  between  tua  children.  He  then  gava 
to  eaoh  of  hia  children  and  to  his  wife  aome  pecuniary  and  apecifie  legacies,  and 
afterwards  bequeathed  aa  follows,  «  The  property,  my  house,  21  North  Street, 
St  Marylobone,  let  on  lease  at  48/.  a  year,  lOOOi.  new  4  per  cents.,  15001.  in  the 
3  per  cent  consols,  6452.  in  the  threes  reduced,  and  20t  per  annnni  in  the  long 
annuities,  all  this  I  give  Co  my  wife,  with  the  residue  and  interest,  should  there  be 
any."  Held  that  the  widow  took  a  life  interest  only  in  the  general  residue,  m- 
eluding  the  particulars  enumerated  in  the  concluding  clause,  but  that  of  those 
particulara  she  was  entitled  to  the  enjoyment  in  specie. 

Henry  William  Yaughan  made  his  will,  dated  12th  of 
May,  1830,  as  follows :  —  "  First,  I  will  and  bequeath  to  my 
beloved  wife  Elizabeth  Taughan,  the  whole  of  my  property  dur- 
ing her  natural  life,  and  after  to  be  equally  divided  between  my 
sorviving  children,  excepting  a  moderate  sum,  say  30/.  or  40/., 
to  put  my  eldest  son  Henry  Yaughan  apprentice  to  any  trade  that 
be  may  chance  to  fancy,  and  the  same  to  my  second  son  Charles 
Yaughan,  should  he  live.  I  will  and  bequeath  to  my  two  sons 
Henry  Yaughan  and  Charles  Yaughan  the  sum  of  100^  each 

[1]  S.  C.  13  Sim.  404,  but  on  a  totally  diflbrent  point 
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on  their  becoming  of  age,  I  also  will  and  bequeath  the  sum  of 
100/.  to  each  of  my  daughters  Sarah  Yaughan  and  Emma 
Yaughan,  when  they  become  of  age,  should  they  live.  1  give 
to  my  son  Henry  my  watch  and  some  of  my  books,  such  as  he 
may  like  best,  or  his  mother  may  think  most  use  to  him.  My 
furniture,  clothes,  books,  dbc.  I  leave  to  my  wife.  The  property, 
my  house,  21  North  Street,  St.  Marylebone,  let  on  lease  at  48/. 
a  year,  1000/.  new  4  per  cent.,  1600/.  in  the  3  per  cent,  consols, 
645/.  in  the  threes  reduced,  and  20/.  per  annum  in  the  long  an- 
nuities, all  this  I  give  to  my  wife,  with  the  residue  and  interest, 
should  there  be  any." 

The  testator  died  in  the  month  of  March,  1838.  His  widow 
took  out  letters  of  administration  with  the  will  annexed,  and  af- 
terwards married  the  Defendant  William  James  Buck.  The 
bill  was  filed  by  Henry  Yaughan,  *one  of  the  testator?s 
[*76]  sons,  against  his  mother  and  her  second  husband,  and  the 
other  children  of  the  testator,  for  the  purpose  of  having  the 
rights  of  all  parties  interested  under  the  will  ascertained. 

In  addition  to  the  house  No.  21  North  Street,  which  was 
leasehold,  the  testator  was  at  the  time  of  his  death  possessed  of 
another  leasehold  house  in  the  same  street,  which  he  had  pur- 
chased after  the  date  of  his  will.  The  rest  of  his  property,  at 
the  time  of  his  death,  exclusive  of  his  furniture,  clothes,  books, 
4&C.,  which  were  of  small  value,  consisted  of  some  shares  in  a 
gas  light  and  coke  company,  and  of  the  following  sums  of  stock, 
viz. :  1500/.  new  3/.  10*.  per  cent  bank  annuities ;  5600/.  3/.  per 
cent,  consols,  1590/.  3/.  per  cent  reduced,  and  24/.  per  anaum  in 
the  long  annuities. 

By  the  decree  of  the  Yice-Chancellor  of  England,  made,  upon 
tlie  hearing  of  the  cause,  on  the  24th  May  1841,  it  was  declared 
that  the  Defendant  Elizabeth  Buck,  (formerly  Elizabsth 
Yaughan,)  was  entitled  during  her  natural  life  to  the  income  of 
the  general  residue  of  the  testator's  estate ;  and  that  the  house  in 
North  Street,  and  the  several  sums  of  new  4/.  per  cent  annuities, 
3/.  per  cent  consolidated  annuities,  3/.  per  cent  reduced  annui- 
ties, and  long  annuities,  mentioned  in  the  will,  or  such  of  them 
CLs  the  testator  should  appear  to  have  possessed  at  his  decease, 
formed  part  of  such  general  residue.    And  it  was  ordered. 
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(amongsi  other  things,)  that  the  above-mentioned  shares  in  the 
gas  light  and  coke  company,  and  the  24Z.  long  annuities,  and 
the  leasehold  estates  of  the  testator  should  be  sold,  and  that  the 
proceeds  should  be  invested  in  the  purchase  of  bank  32.  per  cent* 
annuities,  subject  to  the  further  order  of  the  Court. 

•From  that  part  of  the  decree  the  Defendant  W.  J.  [*771 
Buck  appealed,  and  the  appeal  now  came  on  to  be  heard. 

Mr.  Richards  and  Mr.  RogerSy  in  suppoit  of  the  appeal,  con- 
tended that  th^  effect  of  the  first  clause  in  the  will,  giving  the 
property  over  to  the  testator's  children  upon  the  decease  of  his 
wife,  was  controlled  by  the  concluding  sentence,  and  that,  con* 
sequently,  the  widow  was  entitled,  absolutely,  either  to  the  en- 
tire residue  of  the  testator's  property,  or  at  least  to  the  particu- 
lars enumerated  in  the  concluding  clause.  Supposing,  how- 
ever,  the  widow  to  take  no  more  than  a  life  interest  in  any 
part  of  the  property,  they  insisted  that  there  was  an  obvious 
intention  that  those  enumerated  particulars  should  be  enjoyed 
by  her  in  specie,  and  that  from  die  manner  in  which  the  gift 
of  those  particulars  was  coupled  with  that  of  the  residue,  it 
was  clear  that  the  testator  intended  this  residue,  whether  it  re- 
ferred  to  all  the  remainder  of  his  property,  or  to  property  gw- 
defn  getieris  with  the  part  enumerated,  to  be  enjoyed  in  the 
same  manner.  They  cited  Howe  v.  Lord  Dartmouth,(a) 
Alcock  v.  Sloperj(b)  Collifis  v.  CoUins,{c)  Bethune  v.  Ken- 
nedyj{d)  Pickering  v.  Pickeringj{e)  Lichfield  v.  Bakery{g) 
Ooodenough  v.  Tremamondo.{h) 

Mr.  Keene^  for  the  Defendant  Elizabeth  Buck  (who  appeared 
separately  from  her  husband),  submitted  to  the  judgment  of 
the  Court. 

Mr.  Oirdlestone  Mr.  Bethell,  Mr.  Steere,  and  Mr.  Wilkinson^ 
for   the    testator's   children,  contended    that  the   concluding 

(a)  7  Ves.  137.  (e)  4  Myl.  Sl  Cr.  289.    [&  C.  2  Beav.  31.] 

(6)  2  Myl.  Sl  Keen,  699.  (g)  2  Bmv.  481. 

(c)  Ibid.  703.  (A)  Ibid.  512. 
(4  I  Myl.  &  Cr  114. 
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[78*]  ^hv'ords  of  the  will  did  not  constitute  a  distinct  and  sub- 
stantive bequest,  but  were  only  a  repetition  of  the  gift  al- 
ready made  by  the  first  clause,  with  an  enumeration  of  the 
particulars  intended  to  be  comprised  in  it.  On  the  question  of 
conversion,  they  argued  that  the  enumeration  of  particulars 
being  merely  intended  to  describe  what  the  general  residue  con- 
sisted of,  did  not  affect  the  residuary  character  of  the  gift 
MiUs  V.  Mills.{a)  With  respect  to  the  case  of  Collins  v.  Col- 
lins, cited  on  the  other  side,  they  said  that  what  was  reported 
as  a  decision  was  in  fact  a  mere  dictum,  inasmuch  as  the  case 
was  not  ripe  for  an  adjudication  upon  the  point  of  conversion, 
and,  accordingly,  the  decree  of  Sir  /.  Leach,  as  drawn  up,  was 
confined  to  a  reference  to  the  Master  to  take  the  usual  accounts 
of  the  testator's  estate.(fr)  They  also  stated  that,  upon  the 
case  coming  on  for  further  directions  before  Lord  Langdale,  a 
compromise  took  place,  and  an  order  was  taken,  by  consent| 
for  the  sale  of  the  property  in  dispute. 

Mr.  Richards  in  reply. 


Nov»  16. — The  Lord  Chancellor. — This  is  a  question 
arising  out  of  the  will  of  William  Henry  Vaughan.    The  tes- 
tator appears  to  have  been  an  illiterate  person,  and  to  have 
drawn  up  the  will  himself.    It  is  difficult  to  form  a  very  con- 
fident opinion  as  to  the  intention  of  the  testator  in  an  instru- 
ment so  framed. 
He  begins  by  bequeathing  to  his  wife  the  whole  of  his  prop- 
erty   during  her  natural  life,  and  afterwards  to  be 
[79*]     'divided  between  his  surviving  children,  excepting  two 
small  sums  for  the  purpose  of  putting  out  his  sons  as  ap- 
prentices to  some  trade.    He  then  gives  lOOZ.  to  each  of  his 
said  sons,  and  the  same  sum  to  each  of  his  two  daughters.    EQs 
fiirniture,  clothes,  books,  dbc,  which  are  stated  in  the  answer 
to  have  been  of  small  value,  he  gives  to  his  wife.    The  total 
amount  of  these  legacies  bears  an  inconsiderable  proportion  to 

(II)  7  Sim.  50L 

(6)  This  appevi  to  be  the  cue.    Reg.  Lib.  1839|  A.  p.  3497. 
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the  property  disposed  of  by  this  will.  After  these  bequests,  the 
will  proceeds  thus :  [His  Lordship  then  stated  the  concluding 
clause  of  the  will,  and  proceeded  as  follows  : — ] 

It  is  contended  on  the  part  of  the  Appellant,  that  the  widow 
took  an  absolute  interest  in  the  property  mentioned  in  this  clause. 
I  am  of  opinion  that  this  is  not  the  true  construction  of  the 
will,  and  that  such  was  not  the  intention  of  the  testator. 

The  clause  extends  to  the  whole  of  the  testator's  property, 
except  the  small  legacies  which  he  had  before  given.  It  com- 
prehends not  only  the  property  which  he  particularly  mentions, 
but  also  the  residue,  which  is  expressly  named.  It  is  difficult 
to  suppose  that  the  testator,  after  having,  a  few  lines  before, 
given  the  whole  of  his  property  to  his  wife  for  life,  should  have 
intended  by  this  clause  to  give  the  same  property  to  her  abso- 
lutely. It  is  not  reasonable  to  put  such  a  construction  upon  the 
will,  if  it  admits  of  any  other  interpretation.  But  I  think  it 
does  admit  of  an  easy  and  consistent  construction. 

The  testator  had,  in  the  former  psirt  of  his  will,  given  the 
whole  of  his  property  in  general  terms  to  his  wife  for  her  life ; 
and  then,  after  making  a  few  inconsiderable  exceptions,  (incon* 
siderable  as  compared  to  the  whole  amount  of  the  pro- 
perty), he  gives  the  property,  •(referring  evidently,  I  [•80] 
think,  to  the  former  part  of  the  will,  and  stating  particu- 
larly of  what  that  property  consisted),  to  his  wife,  with  the 
residue  and  interest,  should  there  be  any — meaning,  as  I  un- 
derstand it,  merely  to  enumerate  in  detail  what  he  had  before 
given  in  general  terms,  and  not  to  make  a  new  disposition  of 
his  property.  This  appears  to  me  a  very  natural  construc- 
tion, and  it  reconciles  the  two  clauses  of  the  will.  I  am  of 
opinion,  therefore,  that  the  widow  took  only  a  life  interest  in  the 
property  in  question. 

The  next  point  that  has  been  raised  is,  whether  the  whole  of 
the  property  is  to  be  converted,  or  whether  a  part  of  it  is  to  be 
enjoyed  by  the  widow  in  specie.  The  question  is  one  of  in- 
tentioa,[2]  and  is  material  only  as  regards  the  leasehold  house 
specifically  mentioned  and  the  201  long  annuities.    We  ought, 

[3]  Piekmng  v.  Pickering,  4  Myl.  k,  Cr.  299.    Johmm  t.  Wood*,  2  Bear.  413. 
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I  Ihmk,  to  put  the  same  construction  upon  the  will,  in  this  re- 
spect, as  if  the  enumeration  of  the  property  had  been  inserted 
in  the  iSrst  clause — as  if  it  had  run  thus :  "  I  give  the  whole  of 
my  property,  viz.,  my  house,  21  North  Street,  Marylebone,  let 
on  lease  at  48/.  a  year,  lOOOZ.  new  4  per  cents.,  1600/.  in  the  3 
per  cent,  consols,  645/.  in  the  3  per  cents,  reduced,  and  20/.  per 
annum  in  the  long  annuities,  with  the  residue  and  interest,  if 
there  should  be  any,  to  my  wife  for  life,  and  after  to  be  divided 
equally  between  my  surviving  children."[3] 

With  respect  to  the  house,  the  bequest  is  clearly  specific ; 
and  as  to  the  20/.  per  annum  long  annuities,  they  constitute  one 
of  the  items  in  the  testator's  property  existing  at  the  date  of  the 
will,  and  which  by  this  description  he  bequeathed  to  his  wife. 
Supposing,  therefore,  which  I  presume  to  be  the  case,  that  this 
sum  formed  a  part  of  the  24/.  per  annum  long  annuities 
which  the  testator  held  at  his  death,  I  think  the  widow 
[*81]  'is  entitled  to  this  in  specie.  The  case  of  Bethune  v. 
Kenn€dy{a)  is  similar  in  principle,  and  corresponds 
nearly  in  its  circumstances  with  the  present. 

With  respect  to  the  new  4  per  cents.,  the  testator  had  no  such 
stock  at  the  time  of  his  death.  Independently,  therefore,  of 
other  considerations  into  which  it  is  unnecessary  to  enter,  it  is 
sufficient  to  observe  that  there  is  nothing  to  shew  beyond  mere 
conjecture,  that  the  3^  per  cents,  were  a  substitute  for  the 
new  4  per  cents.(6),  upon  which  alone  this  part  of  the  claim 
was  founded.[4] 

The  decree  will,  therefore,  be  varied  so  as  to  give  the  widow 

(a)  1  Myl.  dL  Cr.  114. 

(b)  The  act  for  eonvertin|r  the  new  4  per  cent  annuities  into  new  3^  per  cent. 
aBnuities  (11  6.  4.  c  13.)  wae  paned  on  the  3d  of  May,  1830,  a  few  days  before  the 
date  of  the  will,  the  con  yereion  being  thereby  made  to  take  effect  from  the  5th  of 
Jaly  following.    This  act,  however,  was  notrefened  to  in  the  argument. 

[3]  "  It  may  be  an  important  consideration,  tending  to  reconcile  some  of  tha 
oases,  whether  the  gift  of  the  residue  precedes  or  follows  the  ennmeretion  of  par- 
ticulars."   Knight  Bruce,  V.  C.    Sutherland  v.  Cooke,  1  Coll.  C.  C.  501. 

[4]  Robhuon  v.  Addioon,  S  Beav.  515.  A  testetor  bequeathed  the  sum  o!  40001. 
capital  stock  in  the  32.  per  cent  consols,  or  m  whaterer  of  the  goFsmmtnt  fknds 
the  same  should  be  found  inTosted ;  thif  tras  hM  to  be  aipecifiB  legacy.  Hotking 
T.  Ni€M$t  I  Yo.  &  Coll.  C.  C.  47& 
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the  enjoyment  of  the  leasehold  premises  mentioned  in  the  will| 
and  the  20/.  long  annuities,  in  specie  during  her  life.[5] 

[5]  A  teataXoT,  after  bequeathing  certain  leaseholds  for  yean  to  A.,  who  died  in 
the  testator's  life  time,  and  after  beqaeathing  several  legacies,  gave  and  bequeath- 
ed to  tmstees  all  bis  monies  in  the  Long  Annuities,  and  otber  of  the  public  stocks 
or  funds,  ready  money  and  securities  for  money,  outstanding  debts,  and  all  the  resti 
residue  and  remainder  of  his  estate  whatsoever,  and  wheresoever,  upon  trust,  in  the 
lifst  place,  by  sale  thereof,-  or  of  so  much  thereof  as  should  be  necessary  for  that 
purpose,  to  pay  thereout  all  his  debts,  and  funeral  and  testamentary  expenses,  and 
the  legacies  by  him  thereinbefore  given,  and  subject  thereto  to  pay  the  dividends  and 
interest  thereof  to  B.  for  life,  and  after  B.'s  decease  to  permit  C.  to  have  the  divi- 
dends and  interest  for  life ;  and  after  the  decease  of  the  survivor  of  B.  and  C,  he 
bequeathed  the  principal  of  the  said  trust  fund  to  the  children  of  D.  It  was  held 
that  the  tenants  for  life  were  not  entitled  to  the  enjoyment  in  specie  of  the  rents 
of  the  leasehold  and  th<k  dividends  of  the  stock,  but  that  the  leaseholds  and 
stock  must  be  invested  so  as  to  be  permanently  product!  ?e  for  the  persons  en- 
titled to  it,  according  to  the  limitations  of  the  will.  Sutherland  v.  Cooke,  1  Coll. 
C.  C.  498  ;  where  Knight  Bruce,  V.  C,  expresses  his  approbation  of  the  decisioii 
in  Vaugkan  v.  Buck,  although  in  the  case  before  him  he  decided  in  favour  of  con- 
version. Both  were  gifts  of  personalty  only,  a  consideration  which  may  be  im- 
portant in  deciding  cases  of  this  description.  Ibid.  503.  Robinson  v.  Addison,  2 
Beav.  515.  A  testator  having  three  and  a  half  per  cents,  East  India  Stock,  Dan* 
ish  Bon^,  and  other  property,  bequeathed  to  his  wife  during  her  widowhood,  the 
interesit  of  all  the  money  he  had  or  might  possess  in  the  funds  or  other  security : 
'*  And  I  further  bequeath  to  my  wife  the  interest  of  any  other  property  I  do  or 
may  pooess,  to  be  enjoyed  by  her  so  long  as  she  remains  single."  It  was  held  that 
the  testator's  widow  was  entitled,  as  against  the  residuary  legatees,  to  enjoy  in 
specie,  every  portion  of  her  husband's  property  which  came  within  the  description 
of  money  in  the  funds  or  other  securities,  and  consequently  his  three  and  a  half 
per  oents.  East  India  Stock  and  Danish  Bonds.  Oakes  v.  Siraehty,  13  Sim.  414. 
A  specific  bequest  of  successive  estates  in  terms  for  years,  and  otber  chattels  real, 
gives  to  the  respective  owners  the  whole  income  of  the  property,  during  the  con- 
tinuanee  of  their  respective  estates.  But  where  an  estate  for  life,  or  an  interest 
short  of  an  absolute  ownership,  is  given  in  the  general  residue  of  the  testator's  pro- 
perty, terms  for  years,  and  other  perishable  funds  or  property  which  may  be  eon- 
snmed  in  the  using,  must  be  converted  and  invested  in  such  a  way  as  to  produce  a 
permanent  capital ;  the  interest  or  income  of  which  capital  alone  belongs  to  the 
owner  of  the  particular  estate  in  such  general  residue.  Cairns  v.  Chaubert,  9 
Paige,  160.  See  the  following  additional  authorities  on  toe  subject  of  conversion, 
as  applicable  to  the  case  in  the  text:  Benne  v.  Dixon,  10  Sim.  636 ;  BUwiit  v.  Ro« 
berts,  ld.'491 ;  Lichfield  v.  Baker,  2  Beav.  481  ;  Ooodenow  v.  Tremamondo,  Id. 
512;  Harvey  y.  Harvey,  5  Beav.  134 ;  Caldecott  v.  Caldecott,  1  Yo.  &,  C0II.C.  C. 
312;  Pickup  v.  Atkinson,  4  Hare,  624  ;  Johnson  t.  Johnson,  2  Collyer,44l ;  Em* 
mns  V.  Cairns,  2  Sand.  Ch.  Rep.  869.    Chambers  v.  Chanbers,  15  Sim.  183. 
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[*82]  'Jones  v,  Segueira. 

1841 :  December  16. 

It  is  irre^lar  to  reply  to  a  plea  of  the  pendency  of  a  former  rait  for  the  lame  mttttf 
the  proper  coufk  being  to  obtain  a  reference  of  the  plea  to  the  Maiter. 

The  bill  in  this  cause  was  filed  on  the  16th  of  April,  1841| 
and  on  the  12th  of  Jane,  1841,  two  of  the  Defendants  put  in  a 
plea,  by  which  they  pleaded  the  pendency  of  a  suit  in  the  Ex- 
chequer  between  the  Plaintiffs  and  themselves  for  the  same 
matters. 

The  Plaintiffs,  instead  of  obtaining  a  reference  of  this  plea 
to  the  Master,  according  to  Lord  Clarendon's  Order(a),  filed  a 
replication  on  the  23d  of  June,  1841,  and  on  the  26th  of  the 
same  month  they  served  a  subpoena  to  rejoin. 

On  the  17th  of  July  1841,  the  same  Defendants  served  the 
Plaintiffs  with  notice  of  a  motion  to  dismiss  the  bill.  The  mo- 
tion was  made  before  the  Tice-Chancellor  of  England,  on  the 
11th  of  November,  1841,  when  it  was  refused  by  his  Honor, 
with  costs. 

The  Defendants  now  moved,  by  way  of  appeal,  before  the 
Lord  Chancellor,  that  the  Vice-Chancellor's  order  might  be  dis- 
charged and  the  bill  dismissed,  with  costs. 

[•83]       *Mr.  Wakefield  and  Mr.  Teed^  in  support  of  the  motion 
relied  upon  the  terms  of  Lord  Clarendon's  Order,  and 
cited  Tarlettm  v.  Barnes,{b) 

Mr.  Cooper  and  Mr.  Turner,  for  the  Plaintiffs. 

(a)  *<  The  dependency  of  a  former  suit  for  the  same  matter  is  a]so  a  good  plea  ; 
and  therefore  the  Defendant  shall  not  be  put  to  set  it  down  with  the  Registrar,  but 
if  the  Plaintiff  be  not  satisfied  therewith,  the  same  shall  be  referred  to  one  of  the 
Masters  of  the  Court  to  certify  the  truth  thereof,  and  if  it  shall  be  deteroiined 
against  the  Plaintiff,  he  shall  pay  51.  costs  to  the  Defendant." 

**  But  such  reference  shall  be  procured  by  the  Plaintiff,  and  a  report  thersnpon 
within  one  month  after  the  filing  of  such  plea,  otherwise  the  bill  to  stand  dismisBed 
of  course,  with  the  ordinary  costs  of  seven  nobles."    Beame^$  Ordirt^  p.  176. 

(6)  9  Keen.  632,  635. 
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The  plea  in  this  case  tenders  two  issues :  first  that  a  former 
suit  is  pending  between  the  same  parties ;  secondly,  that  both 
auits  are  for  the  same  matters ;  whereas  the  form  which  is  o}y 
served  by  the  registrars  in  drawing  up  an  order  for  the  reference 
of  a  plea  of  this  kind,  according  to  the  existing  practice,  and 
which  has  been  followed  by  them  for  as  long  a  period  as  the 
practice  can  be  traced,  confines  the  inquiry  to  the  second  issue 
only,  the  terms  of  the  order  merely  requiring  the  Master  to  look 
into  the  two  bills,  and  see  whether  they  are  for  the  same  mat- 
ters. The  only  mode,  therefore,  of  raising  the  whole  question, 
is,  by  replying  to  the  plea ;  and  the  Yice-Chancellor,  on  that 
ground,  held  the  replication  to  be  proper  in  the  present  case. 
It  may  be  admitted  that  a  reference,  made  in  strict  pursuance  of 
Lord  Clarendon's  Order,  would  embrace  both  the  points  ;  but  the 
practice  has  not  been  in  conformity  with  that  Order,  which  must, 
in  fact,  be  considered  as  obsolete. 

The  motion  is,  moreover,  wrong  in  point  of  form.  A  De- 
fendant cannot  move  to  dismiss  a  bill  after  the  cause  is  at 
issue.  The  application  ought  to  have  been,  to  take  the  replica- 
tion ofiT  the  file. 

[The  Lord  Chancellor. — ^Under  Lord  Clarendon's  Order 
•the  Defendants  could  not  move  to  dismiss  until  the  expiration 
of  a  month  from  the  filing  of  the  plea.    Your  subpoena 
to  rejoin  was  'served  within 'the  month.      Can  any    [^J 
thing  you  do  in  this  interval  affect  the  Defendant's  rights 
under  the  Order?] 

At  all  events,  the  motion  ought  to  have  been  a  motion  of 
course. 

Mr.  Wakefieldj  in  reply,  mentioned  the  case  of  Baker  v.  Bird, 
(a)  as  shewing  that  Lord  Clarendon's  Order  was  still  recognised 
and  acted  upon.  With  regard  to  the  objection,  that  the  motion 
had  been  made  upon  notice,  he  contended  that  it  only  affected 
the  question  of  costs. 

(a)  2  Vm.  Jan.  672. 
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The  Lord  Chancellor. — The  terms  of  Lord  Clarendon's 
Order  appear  to  me  to  be  very  clear  and  precise,  and  to  embrace 
the  whole  question  sought  to  be  raised  by  the  Plaintiffs.  It 
was  contended  that  the  Order  had  become  obsolete,  but  the  case 
in  Vesey's  Reports  show  that  this  is  not  the  fact.  The  ordina- 
ry form  of  the  reference  to  the  Master  does  not,  I  think,  decide 
any  thing.  The  order  of  reference  is  obtained  by  the  Plaintiff, 
and  he  may  admit  as  much  of  the  plea  as  he  likes,  and  take  a 
reference  as  to  the  remainder.  In  most  cases  the  pendency,  of 
a  former  suit  would  not  be  disputed,  and  this  sufficiently  ac- 
counts for  the  order  of  reference  being  drawn  up  in  the  manner 
stated.  The  Vice-Chancellor's  order  must  therefore,  be  discharg- 
ed, and  the  bill  be  dismissed  ;  but  the  Defendants'  application 
to  the  Vice-Chancellor  ought  to  have  been  by  amotion  of  course 
and  they  must,  therefore,  pay  the  costs  of  bringing  the  Plaintifb 
before  the  Court. 


[*85]  Price  v.  North. 

1841:  Nov.  22.  Dec.  20. 

A  testator  began  his  will  by  directing  that  all  his  just  debts,  funeral  and  testamen- 
tary expenses  should  be  fully  paid  and  satisfied.  He  then  devised  all  his  real  estate 
to  his  daughter  and  her  issue  in  strict  settlement ;  and  after  giving  one  specific 
and  one  pecuniary  legacy,  he  gave  all  the  residue  of  his  personal  estate  (after  and 
subject  to  the  payment  of  all  his  just  debts,  funeral  and  testamentary  expenses, 
and  the  legacies  before  bequeathed)  to  his  said  daughter.  Held,  reversing  the  judg- 
ment below,  that  the  concluding  clause  of  the  will  was  not  sufficient  to  rebut  the 
presumption,  arising  from  the  first  of  an  intention,  to  chaige  the  real  es- 
tate in  aid  of  the  personalty  with  the  debts. 

This  was  a  creditor's  suit,  instituted  in  the  Court  of  Exche- 
quer, for  the  administration  of  the  estate  of  the  testator  Roderick 
Gwynne,  and  for  the  execution  of  the  trusts  of  his  will. 

The  will  commenced  in  these  words: — "  First,  I  will  that  all 
my  just  debts,  funeral  expenses,  and  the  costs  and  charges  of 
proving  this  my  will,  be  fully  paid  and  satisfied."    The  testator 
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then  devised  all  his  real  estates  to  his  daughter  and  her  issue 
in  strict  settlement.  He  then  gave  to  his  servant  David  Arm- 
strong 50/.  and  all  his  clothes.  And  all  his  ready  money,  mo- 
ney in  the  funds,  and  securities  for  money,  goods  and  chattels, 
and  ail  other  his  personal  estate  and  effects  whatsoever  and 
wheresoever,  (after  and  subject  to  the  payment  of  all  his  just 
debts,  funeral  and  testamentary  expenses,  and  the  legacies  there- 
inbefore bequeathed,)  he  gave  and  bequeathed  unto  his  said 
daughter,  to  be  assigned,  transferred,  and  paid  to  her  at  her 
age  of  twenty-one  years,  or  day  of  marriage,  with  a  gift  over  in 
the  event  of  her  dying  under  that  age  and  immarried* 

By  the  order  made  on  the  hearing  of  the  cause  for  further  di- 
rections before  the  Lord  Chief  Baron,  it  was  declared  that  the 
proceeds  of  the  testator's  real  estates,  which  had  been  sold  un- 
der the  decree,  were  legal  assets,  and  they  were  ordered  to  be 
applied  accordingly,  (a) 

.  *l^he  administrators,  with  the  will  annexed,  of  the  tes-    [^] 
tator,  on  behalf  of  the  simple  contract  creditors,  appealed 
*fix)m  that  order  to  the  Lord  Chancellor,  under  the  6  Vict.  c.  5. 
s.  22,[1]  and  the  appeal  now  came  on  to  be  heard. 

Mr.  Swanston  and  Mr.  Coleridge^  in  support  of  the  order  be- 
low, relied  on  Douce  v.  Ltody  Torrington^{a)  and  Palmer  v. 
Cfraves]{b)  and  contended  upon  the  authority  of  those  cases, 
that  the  presumption,  arising  from  the  first  clause  of  the  will, 
of  an  intention  on  the  part  of  the  testator  to  charge  his  real  es- 
tate with  his  debts,  was  rebutted  by  the  words  "  after  and  sub- 
ject to  the  payment  d^c,"  in  the  subsequent  clause ;  inasmuch 

(a)  See  4  Y.  &  Coll.  509.  (c;  1  Keen,  545. 

(&)  d  M.  &  K.  600. 

[1]  The  act  by  which  the  equity  jurifdiction  of  the  Coart  of  Exchequer  wai 
tmisferred  to  the  Court  of  Chancery,  and  suits  in  the  Exchequer  were  to  be  ear- 
ned on  and  prosecnted  in  the  Court  of  Chancery,  and  dealt  with  and  decided,  aa* 
eerding  to  the  practice  of  that  conrt,  in  the  sane  manner  in  every  respect  as  if  such 
Mill  tsd  matters  had  been  originally  commenced  in  the  Conrt  of  Chancery.  But 
the  Court  of  Chancery  was  authorised,  in  its  discretion,  to  adopt  the  then  existing 
practice  of  the  Court  of  Exchequer,  in  regard  to  the  suits  so  transferred. 
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«8  those  words  could  otherwise  have  no  operation  or  meaning 
at  ail.  They  also  adverted  to  the  circumstance,  that  the  real 
estates  were  devised  in  strict  settlement,  as  strengthening  that 
construction. 

Mr.  Oirdlestone  and  Mr.  Neate^  for  the  Appellants,  cited 
Clifford  V.  Lew%8^{a)  and  Graves  v.  Oraves.ip) 

Mr.  Coleridge^  in  reply. 

Dec.  20. — ^Thb  Loud  Chancellor,  after  stating  shortly  the 
material  substance  of  the  will,  said : 

The  question  is,  whether  this  will  constitutes  a  charge  upon 
the  testator's  real  estate,  for  the  payment  of  his  debts.  Now, 
the  first  direction  in  the  will  clearly  amounts  to  a  charge :  that 
is  admitted ;  but  it  is  only  a  charge  by  impUcation,  and  may 

therefore  be  rebutted,  provided  there  be  anything  to  be 
{*87]    found  in  other  parts  *of  the  will  inconsistent  with  the 

supposition  that  such  was  the  testator's  intention.  Thus, 
in  ThomcLS  v.  Briinell{c)  the  testator  first  ordered  all  his  debts 
and  funeral  charges  to  be  honourably  paid  after  his  decease ; 
but  in  a  subsequent  clause  he  devised  all  his  real  estate,  with 
a  certain  exception,  to  trustees  in  trust  for  the  payment  of  his 
debts,  funeral  expenses,  and  legacies,  at  the  same  time  directing 
that  the  excepted  estates  should  be  applied  first  to  payment  of 
the  legacies.  That  specific  appropriation  of  a  part  only  of  his 
estates  to  the  payment  of  debts,  was  clearly  inconsistent  with 
an  intention  to  charge  the  estates  generally.  So,  in  Douce  v. 
Lady  Torrington,  the  will  commenced  with  a  similar  clause ; 
but,  by  the  codicil,  the  rents  and  profits  of  the  testator's  real  es- 
tate were  charged  with  the  payment  of  200Z.  a  year  to  his  son 
and  the  residue  only  was  to  be  applied  to  the  discharge  of  the 
testator's  simple  contract  debts.  That  was  also  clearly  incon- 
sistent with  a  general  charge  of  debts  on  the  real  estate,  and  so 
it  was  accordingly  held.    The  case  of  Palmer  v.  Graves,  per- 

(a)  6  Mad.  33.  {e)  2  Vm.  son.  313. 

(6)  8  Siin.  43. 
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haps  goes  further ;  but  that  decision  was  professedly  founded 
on  the  two  last  mentioned  cases,  and  cannot  therefore  be  con- 
sidered as  laying  down  any  new  principle. 

Now,  what  is  here  relied  on  for  repelling  the  implication  ?  It 
is  the  last  clause.  But  when  the  testator  bequeaths  his  person- 
al estate,  "  after  and  subject  to  the  payment  of  his  debts,"  he 
does  nothing  inconsistent  with  an  intention  to  charge  his  real 
estate  with  them  also  as  an  auxiliary  fund  ;  and,  therefore,  such 
a  direction  cannot  control  the  operation  of  the  general  charge. 
Courts  of  equity  have  always  been  desirous  of  sustaining  such 
charges  for  the  benefit  of  creditors,  and  the  presumption  in 
favour  of  them  is  not  to  be  repelled  by  any  *thmg  short  ['SS] 
of  clear  and  manifest  evidence  of  a  contrary  intention. 

The  decree  therefore  must  be  varied,  by  declaring  that  the 
real  estates  are  equitable  assets  instead  of  legal.[2] 


RuNDELL  V.  Lord  Rivers. 

1841  :  Noirember  22 ;  December  6. 

Practice  in  the  Master's  office  in  the  proof  of  hond  debts,  under  a  decree  in  a  cre- 
ditor's suit 

This  was  a  creditor's  suit,  in  which  a  question  aroJe,  upon 
exceptions  to  the  Master's  report,  as  to  the  proper  form  of  the 
affidavit  to  be  made  by  a  bond  creditor  in  proving  his  debt  under 
the  decree. 

The  estate  under  administration  being  insolvent,  the  claim 

[2]  A  testator  by  his  will,  after  dectumg  his  intention  to  dispose  of  all  his  worldly 
effect*,  directed  his  jnst  debts  and  foneral  expenses  to  be  iuUy  discharged  by  hii 
executor  thereinafter  named  ;  and  after  giving  several  legacies,  he  devised  all  his 
copyhold  lands  to  his  son  J.  A.  and  left  allthe  rest  and  residue  of  his  estate  and  ef- 
fects, onto  and  to  the  use  of  his  son  J.  A.,  whom  he  thereby  appointed  sole  executor 
and  reaidoary  legatee.  It  was  held,  that  taking  the  whole  of  the  will  together,  the 
words  were  sufficient  to  pass  the  fee  in  the  copyholds,  and  to  charge  them  with  the 
testator's  debts.  Dover  v.  Chregory,  10  Sim.  393 ;  and  see  Mirehouse  v.  Scaife,  2 
MyL  9l  Gr.  707  ;  Braithwaite  v.  Britain,  1  Keen,  206 ;  Shaw  v.  Borrer,  Id.  559 ; 
Taylor  v.  Taylor,  6  Sim.  249 ;  Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.  4 14  ;  Joruo  v« 
Price,  1 1  Sim.  557 ;  Jonee  v.  WiUianu,  1  CoUyer,  156,  60. 
TOL.  L  10 
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in  question  had  been  opposed  before  the  Master,  on  a  su^es- 
tion  that  the  consideration  for  which  the  bond  had  been  given 
was  illegal ;  and  some  evidence  had  been  adduced  in  support 
of  that  suggestion.  The  Master,  however,  had  allowed  the 
claim,  upon  proof  of  the  due  execution  of  the  bond,  and  an  affi- 
davit, by  the  obligee,  simply  stating  that  such  and  such  a  sum 
was  due  upon  it  for  principal  and  interest. 

The  ground  of  one  of  the  exceptions  was,  that  that  affidavit 
was  insufficient,  in  not  further  stating  whether  any  and  what 
consideration  had  been  given  for  the  bond.  And  in  support  of 
the  exoeption  it  was  argued,  that  the  form  of  the  affidavit  which 
the  Master  had  admitted  was  applicable  only  to  cases  in  which 
the  debt  was  not  disputed  on  behalf  of  other  creditors ;  Fla- 
[*89]  dang  v.  TFinf^,(a)  •and  that  where  it  was  so  disputed, 
the  form  of  the  affidavit  ought  to  be  the  same  as  in  bank- 
ruptcy where  the  party  tendering  a  proof  was  in  all  cases  required 
to  state  the  consideration  upon  which  his  debt  had  arisen,  wheth- 
er it  was  founded  upon  a  specialty  or  upon  simple  contract.  (A) 

On  the  other  hand,  it  was  insisted  that,  whatever  might  be 
the  form  of  the  affidavit  required  in  bankruptcy,  the  affidavit  in 
question  was  framed  in  conformity  with  the  ordinary  practice 
in  the  Master's  office ;  and  that,  to  justify  a  departure  from  that 
practice,  it  was  not  enough  that  the  debt  was  disputed,  but  it 
must  si^pear  to  be  disputed  upon  substantial  grounds,  which,  in 
the  opinion  of  the  Master,  was  not  the  case  here, 
f  The  Lord  Chancellor,  before  giving  judgment,  sent  the  fol- 
lowing question  to  the  Masters,  respecting  the  practice  in  their 
offices. 

•'  Whether  in  the  administration  of  assets,  where  a  chaise  is 
brought  in  for  a  bond  debt,  it  is  the  practice  in  the  Master's  of- 
fice to  require  that  the  affadavit  of  debt  should  state  the  consid- 
eration for  which  the  bond  was  given,  as  in  the  case  of  simple 
contract  debts  ?" 

In  answer  to  which  the  following  certificate  was  returned, 
signed  by  eight  Masters. 

(a)  19  Vet.  196.  (()  See  Archbold'i  B.  L.  B.  ii.  p.  40. 


CASES  IN  CHANCERY.  89 

1841 — Raadell  ▼.  Lord  Riyen. 

"  We  the  undersigned  Masters,  in  obedience  to  your  Lordship's 
request,  do  certify  in  reply  to  the  question  submitted  to  us,  . 
*"  That  it  is  not  the  practice  in  our  offices  to  require  that  the  [*90] 
affidavit  of  debt  should  state  the  consideration  for  which 
the  bond  was  given,  as  in  the  case  of  simple  contract  debts ;  and 
that  it  is  sufficient  that  the  affidavit  do  state  that  the  deceased 
was  indebted  in  so  much  money  upon  the  bond. 

"  And  we  beg  leave  further  to  state  to  yotir  Lordship,  that  if 
a  bond  be  not  twenty  years  old,  we  require  the  execution  of  it 
to  be  proved  in  the  regular  way,  and  that,  when  a  case  of  sus- 
picion is  rsiised  as  to  the  consideration,  we  then  inquire  into  the 
vaUdity  of  the  bond." 

The  IjOrd  Chancellor  in  giving  judgment  on  a  subsequent 
day,  after  stating  the  substance  of  the  certificate,  adopted  the 
rule  of  practice  as  therein  laid  down,  and  said,  that  the  only 
question,  therefore,  which  remained  to  be  considered,  was 
whether,  upon  the  evidence  which  had  been  adduced  before  the 
Master,  the  present  case  was  one  of  such  suspicion  as  to  have 
made  it  incumbent  upon  him,  according  to  that  rule,  to  inquire 
into  the  consideration  for  which  the  bond  had  been  given  ;  and 
being  of  opinion,  upon  a  review  of  the  evidence,  that  such  a 
case  had  been  made  out,  bis  Lordship  referred  it  back  to  the 
Master  to  review  his  report,  hut  at  the  same  time  declined  to 
give  any  directions  as  to  whether  a  further  affidavit  only  should 
be  required,  or  whether  any  of  theother  modes  of  investiga- 
tion pointed  out  by  the  72d  order  of  April,  1828(a)  ^should  [*91  ] 
be  resorted  to,  observing  that  that  was  a  matter  upon 
which  the  Master  was  to  exercise  his  discretion  when  the  case 
should  again  be  brought  before  him.[l.] 

(a)  That  the  Master  shall  be  at  liberty  to  examine  any  creditor  or  other  penoa 
coniiog  in  to  claim  lieforo  him,  either  npon  written  interrogatories  or  viva  voce,  or 
in  both  modes,  as  the  natare  of  the  case  may  appear  to  him  to  require  ;  the  evi- 
denee  on  sneh  examination  being  taken  down  at  the  time  by  the  Master,  or  by  the 
Master's  clerk  in  his  presence,  and  preserved,  in  order  that  the  same  may  be  used  by 
the  Court  if  necessary. 

[1]  In  WkUtaker  ▼.  Wright,  3  Hare,  310,  which  was  a  creditor's  suit,  the  plain* 
tifis  produced  a  bond  which  the  defendants  sought  to  impeach  on  the  ground  of 
usury,  who  preMuted  a  deposition  in  support  of  their  allegation.  The  Master  being 
of  opinion  that  there  was  sufficient  ground  for  calling  on  the  plAintiffii  to  provo  Um 
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Mr.  Tinney  and  Mr.  Toller  appeared  in  support  of  the  ex- 
ceptions. 

Mr.  Thirner  and  Mr.  Wigram,  contra. 

conaideratbn  of  the  bond,  requested  them  so  to  do,  which  they  declined  ;  whereupon 
he  disallowed  their  claim.  The  plalntifTd  excepted  to  the  Master's  report,  in  whicli 
the  foregoing  facts  were  stated.  The  case  was  remitted  to  the  Master  to  review 
}v6  report — **  not  allowing  the  exception." — ^Wigram  V.  C.  "  The  only  qualifica- 
tions which  now  occur  to  me  of  the  general  rule  that  a  legal  creditor  brings  all  his 
legal  rights  with  him,  are  founded,  first,  upon  the  circumstance,  that  in  certain 
special  cases,  a  court  of  equity,  in  the  ordinary  course  of  administering  assets,  will 
distinguish  a  voluntary  bond  from  one  given  for  value  ;  and,  secondly,  that  in  all 
cases  this  court  requires  an  affidavit  of  the  truth  of  the  debt  from  the  creditor, 
which  at  law  is  not  required.  This  affidavit  is  required  to  extend  to  the  considera- 
tion of  a  sirople  contract  debt,  but  not  to  the  consideration  of  bond  or  other  specialty 
debts.  The  third  qualification, — if  indeed  there  be  any  other  than  those  which  I 
have  mentioned, — is  that  which  is  said  to  be  introduced  by  the  case  of  Rundell  v 
Lord  Rivers. — 1  have  only  to  direct  my  attention  to  the  second  and  third  of  these 
qualifications  ;  and  on  the  secoud,  I  will  only  observe,  that  the  affidavit  is  not  re- 
quired or  received  as  evidence  of  the  demand,  but  only  to  repel  the  possible  impli- 
cation, that  the  creditor  may  be  demanding  that  which  he  knows  is  not  due.  Ad- 
mitting that  a  party  suing  in  equity  must  take  his  remedies  according  to  tlie  prac- 
tice of  a  court  of  equity,  I  am  not  aware  of  anything  by  which  the  legal  rights  of  a 
legal  creditor  can  be  affected  by  the  nature  of  his  equitable  remedies,  except  in  the 
way  which  I  have  noticed,  and  that  which  is  said  to  be  decided  in  Rundell  v.  Lord 
Rivers*^  Ibid.  p.  315.  The  Vice  Chancellor  enters  into  a  minute  examination  of 
that  case,  for  the  circumstances  of  which  he  principally  relies  upon  a  report  of  it 
in  the  Law  Journal,  (Vol.  20,  11  N.  S.  Chanc.  p.  27,)  referring,  however,  to  Uie 
report  supra.  He  says,  p.  317,  *«By  the  report  in  the  Law  Journal  it  appears  that 
there  were  two  exceptions  as  to  the  admission  of  two  bond  debts,  and  the  exceptants 
assigned  at  the  foot  of  the  exceptions  five  reasons  why  the  eertifieate  was  erroneous : 
first,  that  tlie  affidavit  in  support  of  the  claims  in  respect  of  the  bond  debts,  did  not 
state  the  consideration  :  secondly,  that  the  Master  had  received  the  affidavits  of  the 
creditors  in  support  of  their  claims,  as  evidence  that  the  bond  debts  were  due  to  the 
respective  parties,  and  that  no  other  evidence  was  submitted  to  him  ;  thirdly,  that 
the  Master  had  allowed  the  debts  without  any,  or  at  least  without  proper  or  suffi- 
cient evidence  having  been  furnished  to  him,  that  any  valuable  or  other  considera- 
tion was  given  by  the  crediton*  for  their  respective  bond  debts  ;  fourthly,  that  the 
Master,  when  applied  to  for  that  purpose,  had  refused  to  settle  the  dralt  interroga- 
tories for  the  examination  of  the  creditors,  or  to  allow  them  to  be  examined  on  in- 
terrogatories or  otherwise ;  and  fifthly,  that  the  Master  had  received  the  affidavit 
of  the  attesting  witness  of  the  bond,  although  objected  to,  and  had  refused  to  require 
the  execution  of  it  by  the  testator,  to  be  proved  by  the  attesting  witness  on  a  viva 
voce  examination,  whereby  the  plaintiflT*  had  been  deprived  of  the  benefit  of  a  cross 
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Herring  v.  Clobery. 

1842:  Febmarjr,  11, 12. 

Where  an  attorney  is  empl<^ed  by  a  client  profenionally,  to  transact  professional 
bosinesB,  ail  tlie  cominnnicaUons  which  pass  between  them  in  the  coune,  and 
for  thaporposeof  that  business,  and  not  those  only  which  relate  to  litigation 
oommenced  or  in  contemplation,  are  privileged  communications. 

By  a  memorandum  of  agreement,  dated  the  7th  of  February, 
1826,  and  made  between  Elizabeth  Herring,  widow,  of  the  one 

examination  of  such  attesting  witness.— It  appears,  therefore,  that  the  turn  which 
the  case  oLRundell  v.  Lord  Rivera,  took  in  the  Master's  office,  was  this— the  plain- 
tifi,  who  as  creditors  were  interested  in  opposing  the  claims  upon  the  bonds,  car- 
ried in  a  state  of  facts,  impugning  the  consideration  for  them,  as  being  founded  on 
stock-jobbing  transactions,  and  taking  upon  themselves  the  onus  of  proving  their 
caae.  They  clahned  the  right  to  verify  their  state  of  facts,  in  order  to  displace  the 
claims  upon  the  bonds,  and  they  carried  in  interrogatories  for  the  examination  of  the 
parties :  the  parties  resistingthe  bonds,  therefore,  were  exhibiting  proceedings  in  the 
nature  of  pleadings,  to  impeach  the  bond,  and  the  Master  decided  that  they  could 
not  do  so.  The  only  question  the  Lord  Chancellor  had  to  determine  (except  a 
question  of  form)  was,  whether  this  conclusion  of  the  Master  was  right.  The  Lord 
Chancellor  was  of  opinion  that  the  rule  of  practice  laid  down  in  the  certificate  of 
the  Masters  was  right,  but  an  expression  attributed  to  him  in  the  report  of  his  judg- 
ment in  the  Iiai0  Journal  appears  to  me  to  have  embarrassed  the  case  ;  the  passage 
I  refer  to  Is  this :  <  It  is  certified  by  the  Masters  that  in  their  offices,  where  a  rea- 
BonaUecase  of  suspicion  is  raised,  it  is  a  mattter  of  conrsafor  the  Master  to  leqnira 
the  party  proving  the  bond  to  esteblish  its  validity,  by  proving  the  considem- 
tion,  and  there  can  be  no  doubt,  that  that  is  the  proper  principle ;  and  the 
question  therefore,  in  this  case  is,  on  the  affidavits,  whether  a  reasonable  case  of 
suspicion  is  made  out  so  as  to  call  upon  the  Master  in  the  exercise  of  a  fair  discre- 
tion to  have  required  proof  of  the  consideration  of  this  bond.'— Now  I  cannot  help 
thinking  that  the  language  used  by  the  Lord  Chancellor  on  this  point  has  been  mis- 
apprehended.  The  Masters,  in  truth,  did  not  certify  to  the  effect  whi<%  is  stated 
in  the  passage  I  have  referred  to— I  do  not  doubt,  that  the  Lord  Chancellor  meant 
to  say,  and  said,  that  it  was  discretionary  in  the  Master  to  require  the 
claimant  to  prove  the  connderation,  but  I  doubt  whether  the  Lord  Chancellor,  hav- 
ing no  such  point  to  decide,  did  mean  to  decide,  as  an  abstract  proposition,  that  the 
amis  was  m  all  cases  thrown  upon  the  daimanto  to  prove  the  consideration  or  wheth- 
er he  meant  to  say  more  than  this, — that  where  a  case  of  suspicion  was  raised,  the 
same  thing  must  be  done  with  respect  to  a  bond  debt,  as  with  respect  to  a  simple 
contract  debt ;  namely,  that  the  creditor  should,  by  his  affidavit,  aver  consideration  ; 
leaving  to  the  other  side  the  onus  of  impeaching  the  bond  upon  other  grounds.  I 
should  observe,  that  the  Lord  Chancellor,  according  to  the  report  [doubtless  allud- 
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part,  and  John  Herring  Clobery,  her  eldest  son,  of  the  other 
part,  it  was  agreed  that  in  consideration  of  a  certain  sum  of 
money  to  be  paid  by  J.  H.  Clobery  to  or  on  account  of  Eliza- 
beth Herring,  the  family  estates,  of  which  Elizabeth  Herring 
was  then  tenant  for  life,  with  remainder  to  J.  H.  Clobery,  as  to 
part,  in  tail,  and  as  to  the  rest,  in  fee,  should  be  resettled  to  the 
use  of  J.  H.  Clobery  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainder  to  his  daughters  in  tail,  with 
certain  remainders  over  to  the  younger  son  and  only  daughter 
of  Elizabeth  Herring  and  their  respective  children.  A  recovery 
was  accordingly  suffered  ;  but  the  deed  by  which  the  uses  of 
the  recovery  were  declared,  and  which  bore  date  the  llth  of 
April,  1826,  varied  in  several  particulars  from  the  terms  of  the 
agreement  as  contained  in  the  memorandum.  In  the  year  1837, 
the  bill  in  this ,  cause  was  filed  by  Elizabeth  Herring  and  her 
younger  son  and  his  only  daughter,  whose  interests 
[•92]  under  the  memorandum  were  •prejudiced  by  the  varia- 
tions against  J.  H.  Clobery  and  other  parties ;  alleging 


iug  to  the  report  in  the  Law  Journal]  after  going  through  the  facts  which  ihowed  a 
caie  of  lOBpicion,  goes  on  to  say  that  he  will  not  decide  by  anticipation,  what  oonne 
is  to  be  taken  in  the  Master's  office.  It  is  manifest,  therefore,  that  the  Lord  Chan- 
cellor did  not  mean  to  decide  more  than  this ;  that  the  Master  who  had  achnitted 
the  bond  debts  as  good,  refosing  the  opposite  party  the  opportunity  of  impugning 
them,  had  miscarried  in  his  judgment.  The  Lord  Chancellor  decided  nothing  on  the 
nature  or  effect  of  the  evidence  to  be  givenr—or  as  to  which  party  should  be  called 
on  to  give  eyidence, — or  on  the  course  of  the  investigation.  He  decided  only 
that  the  Master  should  have  entertained  the  question,  exercising  his  discretion  in 
calling  on  the  creditor  to  give,  where  the  creditor  is  in  a  condition  to  do  so,  such 
evidence  of  the  consideration  of  his  debt,  as  may  be  necessary  to  repel  any  adverse 
implication^  arising  out  of  the  case,  as  well  in  respect  of  debts  on  bond,  as  by  simple 
contract.  I  do  not  consider  the  Lord  Chancellor  as  deciding  abstractedly,  that  the 
validity  of  a  debt  in  equity  is  to  be  investigated  upon  principles  different  from  that 
which  would  govern  the  right  at  law,  or  in  a  different  manner."  Portions  only  of 
the  observations  of  Vice  Chancellor  Wigrara  in  the  case  before  him  are  here  mtro- 
duced.  To  introduce  the  whole  of  his  opinion,  valuable  as  it  is,  would  swell  this  note 
to  an  inordinate  length ;  and  perhaps  the  only  apology  for  the  length  of  it  is, 
that  it  embodies  distinct  statements  of  the  same  case,  with  the  interpretation  of  an 
acute  expounder,  upon  the  two  statements  combined  ^ — Although  a  debt  may  have 
been  proved  before  the  hearing,  still  the  claimant  may  be  compelled  to  prove  it  dt 
novo  before  the  Master.  WhittakerT.  Wrightf  ubi  9upra\  (hoeno  v.  DUkenoon^ 
Ct  &  Ph.  48. 
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that  Elizabeth  Herring  had  executed  the  deed  under  the  im- 
pression that  it  was  framed  in  conformity  with  the  terms  of  the 
memorandum,  and  that  the  Plaintiffs  bad  only  recently  disco- 
vered the  contrary,  and  praying,  therefore,  that  the  deed  might 
be  rectified,  and  made  conformable  to  the  agreement  as  contain- 
ed in  the  memorandum. 

The  defence  set  up  to  the  bill  was,  that  the  terms  of  the 
agreement  had  been  altered  previously  to  the  execution  of  the 
deed,  with  the  knowledge  and  consent  of  both  the  contracting 
parties  ;  and  that  the  deed,  as  it  stood,  was  in  conformity  with 
the  agreement  as  so  altered. 

Amongst  other  witnesses  examined  by  the  Defendants,  was 
one  Thomas  Pearse,  who  had  acted  as  the  solicitor  of  Elizabeth 
Herring  in  the  transactions  connected  with  the  resetdement  of 
the  estates,  but  who  had,  very  shortly  after  the  execution  of  the 
deed  of  April,  1837,  ceased  to  be  employed  by  her,  and  had 
never  aeted  for  her  since.  His  evidence  went  to  prove  that  she 
was  not  only  privy  to,  but  had  herself  suggested  the  variations 
in  the  agreement ;  and  that  she  had  executed  the  deed  with 
deliberation,  and  with  full  knowledge  of  its  contents. 

By  the  decree  made  on  the  hearing  of  the  cause  before  the 
Yice-Chancellor  of  England,  the  bill  was  dismissed  with  costs. 

At  the  rehearing  of  the  cause  before  the  Lord  Chancellor, 
Elizabeth  Herring  being  dead,  an  objection  was  taken  on  the 
part  of  the  surviving  Plaintiffs  to  the  reception  of  a  great 
part  of  Pearse's  evidence  on  the  Aground  of  its  being  a  [*93] 
disclosure  of  communications  made  to  him  by  Elizabeth 
Herring  in  the  course  of  his  employment  as  her  solicitor,  or  of 
acts  done  by  her  at  interviews  between  them  at  which  he  had 
been  present  in  that  character. 

• 

Mr.  Tinneyy  Mr.  Wakefield^  and  Mr.  RomUly,  argued  for  the 

Plaintiffs  in  support  of  the  objection,  and  cited  the  following 

cases :  —  Crontfick  v.  Ifeathcote,{a)    Harvey  v.   Clayton^{b) 

Walker  v!  WUdmanJlfi)    Cholmandeley  v.  Clinton,{d)  Gree- 

(a)  S  Biod.  6l  Bing.  4.  (c)  6  Madd.  47. 

(6)  2  Swanst  231.  n.  {fi  19  Tm.  261. 
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nough  V.  Oaskelly{a)  Sawyer  v.  Birchmore,{b)  De^barotigh  r. 
Rawlins,{c) 

Mr.  'Richards  and  Mr.  Wright,  for  the  Defendant,  J.  H.  Clo- 
bery, contra^  cited  the  following  cases  : —  Wadstoarth  v.  Ham- 
shav>j{d)  Williams  v.  Mundie,{e)  Broad  v.  Pitt,{g)  Bramwell 
V.  Lucas,{h)  Clark  v.  Clark, (i)  Bolton  v.  TAe  Corporation  of 
Liverpool.{k) 

Mr.  Bethellj  Mr.  Reynolds,  and  Mr.  JETare,  appeared  for  other 
Defendants. 

F(56.  12. — The  Lord  Chancellor. — I  have  considered  the 
authorities  that  were  cited  the  other  day,  and  the  arguments 
that  were  urged  with  reference  to  the  evidence  of  Mr.  Pearse, 
and  I  am  of  opinion  that  the  principle  acted  upon  in  the  case 
of  Cromack  v.  Heathcote,{l\  which  was  cited  at  the  bar,  is 
the  correct  principle ;  namely,  that  where  an  attorney 
[•94]  'is  professionally  employed  by  a  client,  any  communica- 
tions which  pass  between  them  for  the  purpose  of  that 
employment  are  privileged  communications.  I  think  that  that 
decision  of  the  Court  of  Common  Pleas  is  in  conformity  with 
the  previous  decisions,  and  with  the  general  understanding  of 
the  profession. 

Several  Nisi  Prius  decisions  before  Lord  Tenterden  were . 
indeed  cited,  in  which  that  very  eminent  judge  laid  down  a 
narrower  principle  of  protection.  It  was,  at  first,  I  think,  stated 
that  he  had  limited  the  protection  to  cases  where  the  communi- 
cations took  place  either  in  the  progress  of  a  cause,  or  in  a 
cause  which  was  about  to  be  instituted  ;(m)  and  thaf  he  after- 
wards extended  it  further,  namely,  to  cases  where  doubts  and 
controversies  existed  ;(n)  and  it  appears  also,  that  in  one  Nisi  Pri- 
us case,(o)  Chief  Justice  Best,  now  Lord  Wynford,  was  inclined 
to  adopt  the  opinion  of  Lord  Tenterden.    I  think,  however,  that 

(a)  1  M.  &;  K.  98.  (i)  1  Mood.  &  Rob.  3. 

(6)  3  M.  &;  K.  572.  (it)  1  M.  &;  K.  8a     • 

(c)  3  Myl.  &L  Cr.  515.  (2)  3  Brod.  dc  Bmg.4. 

{d)  2  Brod.  Sl  B\n%,  5.  n.  (m)  WUiiamt  y.  Mundie^  ubi  mp. 

(e)  1  Car.  &,  P.  158.  («)  Clark  y,  CUrk,  tibi  tup, 

(g)  1  Mood.  &,  MaL  237.  (o)  Broad  y,  Pitt,  ubi  tup, 

{k)  2  B.  dt  C.  745. 
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the  principle  so  laid  down  is  not  supported  by  any  previous 
authority,  and  that  it  is  moreover  inconsistent  with,  or  rather  I 
should  say,  not  founded  upon  sound  principle.  When  I  say  it 
is  not  supported  by  any  previous  authority,  I  do  not  lose  sight 
of  that  case  to  which  Lord  Tenterden  referred,(a)  namely,  the 
case  of  bribery  which  occurred  on  the  Midland  circuit ;  but 
the  circumstances  of  that  case  are  not  stated  with  any  precision 
or  accuracy,  and  I  think  it  is  possible,  looking  at  the  nature  of 
it,  and  probable,  that  the  decision  proceeded  upon  another 
ground.  But  further,  I  think  that  restriction  of  the  rule 
is  not  consistent  with,  and  not  founded  on,  any  *sound  ['95] 
principle ;  for  it  may,  and  in  a  great  variety  of  cases 
would,  be  of  as  much  importance  to  parties  that  the  communi- 
cations made  between  a  client  and  a  solicitor  with  respect  to 
the  state  of  the  client's  property,  with  respect  to  his  liabilities, 
with  respect  to  his  title,  should  be  protected,  as  that  protection 
should  be  afforded  to  communications  made  in  the  progress  of 
a  cause  ;  and  it  appears  to  me  that,  as  individuals  must  from 
time  to  time  resort  to  their  legal  advisers  for  guidance  in  their 
ordinary  transactions,  public  policy  requires  that  communica- 
tions of  that  kind  should  be  privileged  and  protected,  in  orde^ 
that  they  may  be  free  and  unfettered.[l] 

If,  therefore,  the  cases  stood  here,  I  should  be  inclined  to  ad- 
here to  the  decision  of  the  Court  of  Common  Pleas,  in  preference 
to  adopting  that  which  I  consider  to  be  a  new  rule  laid  down 
by  Lord  Tenterden.  In  fact,  however,  the  cases  do  not  rest 
here.  A  case  which  came  before  this  Court  in  the  time  of  Lord 
Brougham  (6),  was  very  elaborately  discussed  at  the  bar,  and 
it  was  considered  very  much  in  detail  by  the  Lord  Chancellor : 
he  delivered  a  very  elaborate  judgment  upon  the  subject,  and 
that  judgment  supports  the  decision  of  the  Court  of  Common 
Pleas.  But  still  further,  the  question  came  before  this  Court 
again  (c)  dunng  the  time  of  my  immediate  predecessor.  Lord 

(a)  Cited  in  Clark  v,  Clarky  1  Mood.  &,  Bob.  5. 

(b)  Ortenovgk  y.  GaskeU,  1  M.  &  K.  98. 

(e)  De$horottgh  v.  Jtawlint,  3  Myl.  ^  Cr.  515. 

[1]  See  the  next  case.    Carpnuul  t.  Powis,  poet.  687. 
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Cottenham ;  and  though  he  was  not  called  upon,  from  the  par- 
ticular circumstances  of  the  t^ase,  to  pronounce  any  decision 
upon  the  general  question,  yet  it  is  quite  clear,  from  the  scope 
of  his  observations  and  the  line  of  argument  that  he  pursued, 
that  he  was  inclined  to  adopt  the  principle  laid  down  by  the 

Court  of  Common  Pleas. 
[96*]         *I  therefore  entertain  no  doubt  as  to  the  principle  upon 

which  I  ought  to  act  in  this  case  with  respect  to  Mr. 
Pearse,  and  I  lay  down  this  rule  with  reference  to  this  cause, 
that  where  an  attorney  is  employed  by  a  client  professionally, 
to  transact  professional  business,  all  the  communications  that 
pass  between  the  client  and  the  attorney  in  the  course,  and  for 
the  purpose,  of  that  business,  are  privileged  communications ; 
and  that  the  privilege  is  the  privilege  of  the  client,  and  not  of 
the  attorney.  It  is  easy  to  apply  this  to  the  evidence  of  Mr. 
Pearse,  as  it  is  read  in  detail.  There  will  be  no  difficulty, 
therefore,  in  saying  what  part  of  the  evidence  is  to  be  admitted, 
and  what  part  is  to  be  excluded.(a)[2j 

(a)  See  the  next  cane. 

[2]  la  Clagett  v.  PhilUp;  (November  1842,)  2  Yo.  &  Coll.  C.  C.  82,  Kuigfat 
Bruce  V.  C.  said,  '*  that  where  a  dispute  had  arisen  between  two  parties,  which 
might,  unless  amicably  adjusted,  terminate  in  a  suit,  then  if  confidential  communi- 
cations with  professional  men,  passed  in  the  course  of  the  dispute,  they  would  be 
privilei^ed  if  Jiti^ration  ensued,  though  litigation  might  not  have  been  contemplated 
at  the  time  when  the  communications  took  place."  In  a  later  case,  (July  1843,)  upon  a 
motion  that  the  defendant  might  produce  documents,  mentioned  in  the  schedule  to 
his  a&swer ;  it  was  held,  that  written  communications  which  passed  between  the 
defendant  and  his  solicitor  before  any  dispute  had  arisen  between  the  parties  to  the 
suit  were  i^rivileged,  so  far  as  they  contained  legal  advice  or  opinions,  but  not  other- 
wise, althoogh  relating  to  the  matters  which  formed  the  subject  of  the  suit  Wigram 
V.  C.  "It  is  now  settled  that  the  communications  between  a  party,  and  his  profession* 
ftl  adviser  may  be  privileged  tohert  the  wUeitor  i$  the  party  interrogated,  although 
they  do  not  relate  to  any  litigation  either  commenced  or  anticipated.  The  extent  of  thi 
privilege  according  to  such  communications,  where  the  client,  and  not  the  eoUcitor 
ie  interrogated,  has  been  the  subject  of  frequent  controversy,  and  was  almost  un- 
settled so  lately  as  the  cases  of  Preeton  v.  Carr,  (1  Y.  &  J.  175)  and  Newton  r. 
Bereeford,  (I  Youoge,  376.)  The  first  point  decided  upon  this  subject  was,  that 
communications  between  the  solicitor  and  client,  pending  litigation,  and  with  refer- 
ence to  such  litigations  were  privileged :  aad  upon  this  there  is  not  at  this  day  any 
question.    The  next  content  was  upon  communications  mada  before  litigation,  but  in 


CASES  IN  CHANCERY.  96 

]842.— Jones  v.  Pogh. 


J0N£8  V.  PUOH. 

1643:  JuIyST;  Jdy  6. 

R,  a  solicitor,  having  taken  a  mortgage  upon  the  property  of  P.  in  hia  o^n  name 
bat  really  on  behalf  of  certain  clients,  by  whom  he  hail  been  confidentially  em- 
ployed to  procure  inYestmenia  for  their  money,  and  having  al^o  been  employed 
at  diflerent  times  in  effecting  mortgages  upon  parts  of  the  same  property  for  oth*. 
er  clients  who  had  taken  the  securities  in  their  own  names :  Held,  on  a  bill  being 
filed  against  R.  and  P.  by  a  judgment  creditor  of  the  latter,  to  redeem  the  mort* 
gaged  premises,  that  R.  was  not  bound  to  disclose  the  names  either  of  the  cettuU 
qut  trttst  of  the  mortgage  to  himself,  or  of  the  parties  by  whom  he  had  been  em« 
ployed  ia  the  other  mortgage!. 

This  was  an  appeal  from  an  order  of  the  Vice  Chancellor  of 
England,  by  which  he  had  held  the  answer  of  the  Defendant 
Richard  Roy  to  the  amended  bill  to  be  insufficient. 

contemplation  of,  and  with  reference  to  litigation  which  was  expected  and  afterwards 
aroae ;  and  it  was  held  that  the  privilege  extended  to  these  cases  also.  A  third 
qoealion  then  arose  with  regard  to  coromnnieations  after  the  dispute  between  tho 
parties,  followed  by  litigation,  but  not  in  contemplation  of,  or  with  reference  to  that 
litigation;  and  these  com  municai  ions  were  also  protncted.  A  fourth  point  which 
appears  to  have  called  for  decision,  was  the  title  of  a  defendant  to  protect  fVom  dis* 
eoTery  in  the  suit  of  one  party,  cases  or  statements  of  fact,  made  on  his  behalf,  by 
or  for  his  solicitor  or  legal  adviser,  on  the  subject  matter  in  question,  after  litigation 
eomraenced,  or  in  contemplation  of  litigation  on  the  same  subject,  with  other  per* 
sons,  with  the  view  of  asserting  the  same  right  This  was  the  case  of  Combe  r. 
The  Corporation  of  London,  (I  Yo.  &  Coll.  C.  C.  631,)  The  question  in  that  suit 
was  the  right  of  the  corporation  to  certain  metage  dues,  and  the  answer  stated  that 
other  persons  had  disputed  the  right  of  the  corporation  to  metage,  and  that  they 
liad  isi  their  possession,  cases  which  had  been  prepared  with  a  view  to  the  assertion 
of  their  rights  against  such  other  parties,  in  contemplation  of  litigation,  or  after  it 
had  flustnally  commenced.  Sir  J.  L.  Knight  Bruce  held,  that  those  cases,  relating 
to  tlie  same  question,  but  having  reference  to  disputes  with  other  persons,  were 
within  the  privilege,  and  I  perfectly  concur  in  that  decision.  The  case  which  is 
now  before  me  is  not  within  any  of  the  cases  which  I  have  stated.  I  am  aslced  to 
carry  the  privilege  further  than  any  of  those  decisions  have  carried  it.  If  the  mat- 
ter were  res  inifgra,  I  should  scarcely  hesitate  to  decide  in  favour  of  the  privilege. 
The  reasoning  which  applies  to  the  case  of  discovery  sought  from  the  solicitor,  and 
wluch  1  take  from  the  case  of  Oreenaugh  v.  Oaokell,  (1  Myl  &,  K.  103)  would  ap- 
ply with  equal  force  to  the  case  of  discovery  sought  from  the  client  in  this  case.'* 
The  Vice- Chancellor  however,  felt  himself  contronled  by  the  decision  of  the  llouse 
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The  Plaintiff  was  a  judgment  creditor  of  the  Defendant 
Pugh,  and  the  bill,  as  originally  framed,  after  stating  that  the 
Plaintiff  had  caused  his  judgment  to  be  duly  docketed  ac- 
[*97J  cording  to  the  statute,  and  that  he  had  *sued  out  an  etegU 
upon  it  alleged  that  some  time  in  the  month  of  October  1834, 
Pugh  had  executed  an  indenture  by  which  he  had  conveyed  and 
assigned  all  his  real  and  personal  estate  to.Roy,  u^on  trust  to  sell 
and  apply  the  proceeds  in  payment  of  certain  debts  of  Pugh's, 
including  the  debts  for  which  the  Plaintiff's  judgment  had  been 
recovered  ;  and  that  Roy  had  since  sold  the  premises  comprised 
Ia  the  indenture,  and  had  then  in  his  hands  a  sum  of  money 
arising  from  the  sale,  which  the  bill  prayed  might  be  applied 
in  satisfaction  of  the  Plaintiff's  judgment 

of  Lords  ill  the  oaM  of  Radelife  v.  Furmnan,  (2  Bro.  P.  C.  514.  Tom.  Ed.)  of  wbicb 
he  gives  the  following  statement ; — "  In  that  case  the  respondent  Fursman  sought* 
by  her  bill  in  chancei7»  to  recover  from  the  defendant,  the  payment  of  a  legacy, 
and  of  two  bond  debts.  The  bill  charged  that  the  appellant  well  knew  or  believed 
that  the  bonds  were  never  paid,  and,  as  demonstrative  thereof,  that  the  appellant 
himself,  or  some  person  on  his  behalf,  so  declared  or  stated  in  some  case  for  Uio 
opinien  of  counsel,  and  prayed  a  discovery.  The  appellant  demurred  to  so  much 
of  the  4iU  as  required  him  to  discover  the  alleged  case,  the  name  of  the  counsel 
•nd  the  •pinion  given  upon  the  case.  The  demurrer  was  overruled  as  to  the  first 
point,  but  allowed  as  to  the  second  and  third  by  Lord  King  in  the  House  of  Lords. 
This  decision,"  the  Vice-Chancellor  proceeds,  **  has  been  disapproved  of  by  almost 
every  judge  under  whose  notice  it  has  been  brought,  and  the  courts  have  almost 
uniformly  declared  that  it  ought  not  to  be  extended  ;  but,  as  Lord  Brougham  intima- 
ted in  Bolt4m  v.  The  Corporation  of  Liverpool,  (1  Myl.  Sl  K.  95,)  that  being  a  de- 
dsion  of  the  House  of  Lords,  there  is  no  alternative  but  submission  to  whatever 
that  case  has  decided.  Notwithstanding  the  disapprobation  of  the  doctrine  supposed 
to  be  established  by  Radcliffe  v.  Furoman,  I  cannot  feel  myself  at  liberty  to  do 
otherwise  than  hold,  that  if  the  professional  privilege  is  to  be  extended  beyond  the 
limits  to  which  the  order  of  the  court  has  already  extended  it,  the  order  which 
does  so,  ought  to  emanate  from  higher  authority  than  mine.  I  am  of  opinion  that 
the  privilege,  so  far  as  the  cases  warrant  it,  ought  to  be  upheld.  Any  part  of  the 
lotters  which  contains  legal  advice  or  opinions  may  be  protected,  if  the  fact  is 
brought  before  the  court  by  affidavit."  Lord  Waleingham  v.  Ooodrieke,  3  Hare,  122. 
See  farther,  SUele  v.  Stewart,  post  471.  Uolmee  v.  Baddely,  post.  476.  Carp- 
mael  v.  Potots,  post.  687.  S.  C.  9  Beav.  16.  Nia§  v.  The  Northern  and  Eaotern 
Railway  Company,  3  Myl.  &  Cr.  355.  Carter  v.  Palmer,  I  Dru.  Sl  Walsh,  746. 
Greenlaw  v.  Kingt  1  Beav.  138.  Bunbtury  v.  Banbury,  2  Beav.  173.  Maden  v. 
Vetoere,  1  Beav.  489.  Kerr  v.  OiUeepie,  Id.  572.  FligJit  v.  Robinoon,  8 
BttT.  32.    Pearoe  r.  Pearee,  1  De  Gex  &  Smale,  12. 
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The  Defendant  Roy,  who  was  a  solicitor  carrying  on  business 
in  partnership  with  several  other  persons,  in  his  answer  to  that 
bill,  denied  that  Pugh  had  executed  to  him  any  such  indenture 
as  was  alleged  in  the  bill,  or  any  other  indenture  for  the  bene* 
fit  of  his  creditors  generally ;  but  he  admitted  that  Pugh  did, 
in  or  about  the  year  1834,  execute  several  mortgages  to  several 
clients  of  the  Defendant  and  his  partners,  and  that  as  to  one  of 
such  mortgages,  which  was  dated  the  29th  of  October  1834, 
and  made  for  securing  the  sum  of  20,000/.  to  certain  clients  of 
the  Defendant  and  his  partners,  who  had,  through  the  medium 
of  the  Defendant,  advanced  that  sum  to  Pugh,  he  the  Defend- 
ant was  appointed  a  trustee  therein  for  such  mortgages ;  that 
he  was  not  in  any  way  interested  or  concerned  in  any  of  the 
other  mortgages  before  mentioned,  and  that  he  was  unable  to 
set  forth  any  of  the  particulars  of  such  mortgages,  or  of  the  par- 
eels  or  property  comprised  in  them,  without  having  recourse  to 
documents  which  he  and  his  partners  held  as  solicitors  for  the 
several  parties  interested  therein ;  and  that  he  could  not  disclose 
any  of  such  particulars  without  a  violation  of  professional  con- 
fidence. 

Upon  that  answer  being  put  in,  the  Plaintiff  amended  his 
bill  by  stating  the  conveyance  to  Roy  as  a  mortgage, 
*and  praying  that  he  might  be  let  in  to  redeem  it ;  with  a  [98*] 
view  to  which  relief,  the  amended  bill,  after  suggesting  that 
it  was  alleged  that  the  legal  estate  in  the  mortgaged  premises  was 
not  vested  in  Roy  under  the  mortgage  of  October  1834,  and,  more- 
over, that  the  Plaintiff  was  not  the  person  entitled  to  redeem  that 
mortgage,  charged,  amongst  other  things,  that  the  Defendant 
ought  to  answer  and  set  forth  who  had  been  and  were  the  persons 
beneficially  interested  under  the  indeutiure  of  October  1834,  and 
whether  prior  and  subsequently  thereto,  any  and  what  mort- 
gage or  mortgages,  or  other  and  what  security  or  securities  had 
been  made,  and  when,  and  by  whom,  and  to  whom,  upon  all 
or  any,  and  what  part  of  the  said  real  and  personal  estates  of 
Pugh,  and  for  what  sum  or  sums  of  money  respectively ;  and 
who  had  been  or  were  the  persons  interested  in  such  mortgages 
or  securities  respectively.  These  questions  were  also  incorpor- 
ated, by  reference,  into  the  interrogating  part  of  the  bill. 
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The  Defendant  Roy,  in  his  answer  to  the  amended  bill,  set 
forth  the  substance  of  the  indenture  of  October  1834,  which 
purported,  (according  to  his  statement,)  to  be  made  between 
Pugh  of  the  one  part,  and  Roy  of  the  other  part,  and  to  create 
a  charge  upon  certain  real  and  personal  property  of  Pugh,  (the 
particulars  of  which  were  also  set  forth  in  schedules  to  the  an- 
swer,)  by  way  of  security  for  the  sum  of  20,0002.,  therein  reci- 
ted to  have  been  advanced  by  Roy  to  Pugh.    He  then  averred 
that  the  money  was  by  the  said  indenture  made  payable  to 
himself,  and  that  no  trust  was  therein  declared  or  referred  to 
for  the  benefit  of  any  other  person,  and  that  he  was  authorized 
by  his  clients,  and  was  entitled,  to  receive  payment  of  the  mort- 
gage  money  and  interest,  and,  upon  receipt  thereof  to  give  a 
good  discharge  for  the  same  and  to  transfer  the  securi* 
[99*]    ty.    He  'further  stated  that  the  said  indenture  was  then 
in  the  custody  of  himself  and  his  partners  as  solicitors 
for  the  parties  beneficially  interested  therein :  and  he  added, 
that  it  was  a  frequent  practice  of  the  firm  to  which  be  belonged 
to  lay  out  monies,  intrusted  to  them  by  their  clients  for  invest- 
ment, in  his  the  Defendant's  own  name,  under  a  private  trust 
and  confidence  between  himself  and  the  clients,  that  their 
names  should  not  be  disclosed.     Under  these  circumstances, 
he  submitted  that  he  was  not  bound  to  set  forth  who  were  the 
persons  beneficially  entitled  under  the  indenture  of  October 
1834.     With  respect  to  the  other  questions  above  mentioned, 
he  denied  that  the  legal  estate  m  any  lands,  tenements,  or  he- 
reditaments belonging  to  Pugh  was  then  or  ever  had  been  ves- 
ted in  him,  or  that  either  prior  or  subsequent  to  the  mortgage 
of  October  1834,  any  mortgage  or  other  security  had  been  made 
to  him,  of  or  upon  all  or  any  part  of  the  real  or  personal  estate 
of  Pugh  ;  and  he  added  that  he  had  no  knowledge  or  informa- 
tion respecting  any  of  such  prior  or  subsequent  mortgages  as 
were  alleged  by  the  bill,  except  what  he  had  acquired  in  his 
character  of  solicitor  for  the  mortgagees,  and  which  for  the  rea- 
sons mentioned  in  his  former  answer,  he  submitted  that  ho 
ought  not  to  disclose. 

To  that  part  of  the  answer  the  Plaintifi*  took  several  excep-* 
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•       •  • 

tions  for  insufficieDcy :  the  £rs>;*ikgplying  to  that  part  of  the 
enquiry  which  related  to  the  moftga^e.of  October,  1834 ;  and 
the  other  two,  to  those  parts  which  rebWd -respectively  to  mort- 
gages prior  and  subsequent  to  that  securify..*  .^11  the  three  ex- 
ceptions were  allowed  by  the  Master,  and  eit&eptions  taken  by 
the  Defendant  to  the  Master's  report,  were  of erfuj^d  by  an  or- 
der of  the  Yice-Chancellor,  which  was  the  subject  «d£lhe  pre- 
sent appeal.[]  ]  ••  *•'//;. 
•The  appeal  now  came  to  be  heard.  '  •*[*l^]. 

Mr.  BetheU  and  Mr.  Cole,  for  the  appellant. 

The  ground  on  which  the  Vice-Chancellor  overruled  the  ex* 
ceptions  was,  that,  even  supposing  the  professional  privilege  to 
extend  to  a  case  of  this  kind,  which  his  Honor  was  inclined 
to  think  that  it  did,  a  Defendant  could  only  avail  himself  of  it 
By  plea,  and  that  as  the  Defendant  in  this  instance  had  submit- 
ted to  answer,  he  was  bound  to  answer  fully.  The  general 
rule,  however,  to  which  his  Honor  referred,  is  subject  to  several 
exceptions,  and  the  present  is  one  of  the  excepted  cases :  Wi- 
gram's  Points  in  the  Law  of  Discovery ,(a)  Redesd.  Plead.,(6) 
Stratford  v.  Hoganjl^c,)  As  to  the  extent  of  the  privilege  in 
question,  it  is  now  settled  that  it  is  not  confined  to  communi- 
cations which  pass  between  attorney  and  client  with  reference 
to  litigation ;  but  that  it  protects  all  communications  made  by  ^ 
client  to  an  attorney  in  his  professional  character :  Desborough 
V.  Rawlinsj{d)  Herring  v.  Clobery,{e)  Doe  v.  WatkinSy(ff.) 

Mr.  Richards  and  Mr.  Wigram,  contra. 

Independently  of  the  technical  ground  upon  which  the  case 
was  disposed  of  by  the  Coiut  below,  there  are  other  and  more 
substantial  grounds  upon  which  the  order  may  be  sustained. 
Those  groimds  are,  first,  that  the  information,  which  the  De- 

(ff )  Pp.  GO.  1 94.  (J)  3  Myl.  &  Cr.  515. 

<6)  P.  307 .  4th  editioB.  (e)  Sopra,  p.  91. 

(e)  3  Ball  Sl  Bea.  164.  (^)  3  B'mg,  N.  C.  421. 

[1]  Tbt  ciM  before  the.  VMe-ClianccUor  ■  repAried,  12  Sim.  47a 
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fendant  refuses  to  give,is,iilj8,ftature,  nota  proper  subject  of  pro- 
fessional privilpg^"iiMtsmuch  as  it  consists  of  matters  of  fact, 
[•101]  and  not  of  c^nfirfsntial  communications  made  to  the  •solici- 
tor for  tji^'^jijpose  of  obtaining  legal  advice :  BramwellY. 
Lucas, {a)  Saiiijo^  v.  Birchmore  :{b)  secondly,  it  has  been  laid 
down  by-JLiOlsd  Eldon,  that  a  witness  demurring  on  the  ground 
that  bixiugriBVer  would  violate  the  confidence  reposed  in  him  as 
attpfla^y'must  state  the  name  of  his  client ;  Parkhurst  v.  Low- 
ytfi\'^t)  and  the  same  rule,  of  course,  applies  to  a  Defendant. 
/IfMS  true  that  in  Harvey  v.  Clayton,{d)  a  similar  objection  was 
*•  taken  by  way  of  plea,  without  stating  the  names  of  the  clients, 
and  Lord  Nottingham  allowed  the  plea  ;  but  that  case  is  of  lit- 
tle value  as  an  authority,  for  it  extended  the  privilege  to  a  mere 
scrivener,  which  certainly  would  not  be  allowed  at  the  present 
day ;  and  at  all  events,  as  regards  the  point  now  in  question,  j^ 
must  be  considered  to  have  been  overruled  by  the  later  doctrine 
laid  down  by  Lord  Eldon. 

These  observations  apply  to  all  the  exceptions  :  with  respect, 
however,  to  that  part  of  the  discovery  which  relates  to  the  in- 
denture of  October  1834,  the  case  is  still  stronger :  for,  with  re- 
ference to  that  instrument,  the  Defendant  has  assumed  the  cha- 
racter of  trustee,  and  it  is  not  competent  to  him  to  withhold  in- 
formation which  he  possesses  in  that  character,  merely  because 
he  happens  to  possess  it  also  in  the  character  of  solicitor ;  Gup- 
py  V.  Few.{e)  That,  in  taking  the  security  in  his  own  name,  he 
acted  as  solicitor,  cannot  be  pretended ;  for  it  was  what  any  unpro- 
fessional agent  might  have  done  just  as  well :  and  as  no  in- 
[•102]  junction  of  secrecy  would  excuse  an  ordinary  •agent  from 
the  obligation  of  disclosing  the  names  of  his  cestuis  que 
truslj  so  neither  can  a  solicitor,  who  happens  to  be  employed  for 

(a)2B.  &C.  745. 

(b)  3  M.  &.  K.  572 ;  Me  ftUo  Dewhorougk  v.  RatoliM,  uH  tup.  p.  521. 

(e)  2  Swanst,  194,  Me  pp.  201. 203. 

(<0  Ibid.  221.  n. 

(e)  Hare'i  Treat  on  DiMOTery,  pp.  124, 168.  See  alM  1  Myl.  ft.  Cr.  487.  The 
eaM  was  canorily  mentioned  as  bearing  npon  Uiii  part  of  the  argument,  bat  the 
eiremnstancea  of  it  were  not  fully  stated  to  the  Court,  nor  waa  Ub  autiiority  much 
iofisted  upon. 
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such  a  purpose,  be  excused  on  the  ground  of  professional  confi- 
dence. Should  such  an  exception  be  allowed,  the  consequence  in 
the  present  case  will  be,  that  the  Plaintiff  will  have  no  means  of 
bringing  the  parties  beneficially  interested  under  the  mortgage 
of  October  1^4,  before  the  Court ;  and  no  decree  which  he  may 
obtain  in  their  absence  will  be  binding  upon  them  :  Osbourn  r. 
Fallows.{a) 

Mr.  Bethell,  in  reply. 

It  is  clear,  from  the  answer,  that  the  Defendant  acted  through- 
out in  the  character  of  solicitor,  and  in  that  character  he  is  pro- 
tected from  answering ;  with  respect,  moreover,  to  the  mortgage 
of  October,  1834,  Barvey  v.  Clayton  is  directly  in  point ;  and 
there  is  no  ground  for  impugning  its  authority,  which  has 
been  lately  recognised  by  Lord  Brougham  in  Oreenough  v.  Oas- 
kelL{b)  Independently,  however,  of  privilege,  the  Defendant  is 
under  no  obligation  to  disclose  the  names  of  his  cestuis  que 
trust ;  because  the  answer,  which,  for  the  present  purpose, 
must  be  taken  to  be  true,  expressly  states  that  the  Defendant  is 
authorised  to  give  a  discharge  for  the  mortgage  money,  and 
if  so,  the  cestuis  que  trust  are  not  necessary  parties  to  the  suit, 
and  consequently,  the  discovery  of  'their  names  is  immaterial. 

The  Lord  Chancellor,  in  the  course  of  the  argument,  observ- 
ed, that  it  was  an  ordinary  part  of  a  solicitor's  duty  to  lay  out 
money  for  his  clients ;  and  that  if  the  discovery  in  ques- 
tion could  not  be  given  without  a  breach  'of  professional  [•103] 
confidence,  no  inconvenience  which  the  Plaintiff  might 
be  put  to  by  the  want  of  it  could  be  a  reason  for  compelling 
the  Defendant  to  give  it.[2] 

At  the  conclusion  of  the  argument,  his  Lordship  said  he  was 
of  opinion,  upon  the  authority  of  Harvey  v.  Clayton,{c)  that 
the  Defendant  could  not  be  compelled  to  state  the  names  of  his 
clieat&    The  case  in  question  stood  on  stronger  grounds  than 

(a)  1  R.  &  M.  741.  (&}1  M.  &  K.  98. 

CO  2  SwaABt.  2*21.  n. 


J2\  Sm  the  pf«eedtn|r  easf*,  Carpmnel  v.  Powi,}  pott.  fi67. 
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those  in  which  the  protection  was  given  for  the  sake  of  the 
party  himself:  here  the  privilege  being  that  of  the  client,  the 
Defendant  had  no  right  to  answer  the  questions. 

As  to  the  form  in  which  the  objection  had  been  taken,  his 
Lordship  said  he  thought  it  was  competent  to  the  Defendant 
to  take  it  by  answer:  and  that,  if  it  had  been  called  to  the  at- 
tention of  the  Vice-Chancellor,  that  there  were  several  excep* 
tions  to  the  rule  that  a  Defendant  who  answers  at  all  must 
answer  fully,  and  that  the  present  case  formed  one  of  those 
exceptions,  his  Honor  would  probably  have  come  to  a  different 
conclusion.[3] 

The  Vice-Chancellor's  order  was  accordingly  reversed,  and 
the  exceptions  to  the  report  allowed. 


Stanley  r.  Bond. 

1842:  February  16. 

Under  the  10th  Order  of  December,*  1833,  the  eommoii  iDJunction  cannot  be  ob- 
tained until  the  ninth  day  after  the  day  of  the  Defendant'!  appearance. 

The  Defendant  in  this  case,  entered  an  appearance  on  the 
24th  of  January,  1842.  On  the  1st  of  February  fol- 
[*104]  lowing,  the  Plaintiff  obtained,  as  of  course,  'an  order 
for  the  common  injunction.  The  Defendant  then  moved 
before  the  Master  of  the  Rolls  to  discharge  that  order  for  irreg- 
idarity;  which  motion,  having  been  refused  by  his  lordship, 
was  now  renewed  by  way  of  appeal  before  the  Lord  Chan, 
cellor. 

Mr.  Richards  and  Mr.  Toller,  in  support  of  the  motion,  con- 
tended that,  in  computing  the  eight  days  allowed  to  a  Defen- 
dant by  the  10th  Order  of  December,  1833,  before  the  common 
injunction  could  be  obtained,  the  day  of  appearance  was  to  be 
excluded ;  and,  therefore,  even  admitting  that  the  day  of  put- 
ting in  the  plea  &c.  was  to  be  included  in  the  eight  days,  the 

[3]  But  see  Laneaiter  t.  Eton,  pott<  349. 
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Defendant  in  this  case  had  the  whole  of  the  1st  of  February, 
being  the  eighth  day  after  the  day  of  appearance,  for  that  pur* 
pose ;  and  that  the  2d  of  February,  being  the  ninth  day,  was 
the  earliest  period  at  which  the  common  injunction  could  be 
obtained.  They  cited  Lester  v.  Oarland,{a)  Mootham  v* 
fVaskeitj{b)  Manners.Y.  Bryan,{c)  Angell  v.  Wescombe.{d) 

Mr-  Wigram  and  Mr.  Wright^  contra. 

The  Lord  Chancellor. — ^It  is  important  that  there  should 
be  a  uniform  rule  of  construction,  and  I  am  disposed  to  adopt 
the  rule  laid  down  by  Lord  Cottcnham,(6)  and  that  one  day  i$ 
to  be  included  and  the  other  excluded.[l] 

Order  discharged. 


*In  the  Matter  of  Thomas   and  William   Styan    [•lOS] 

Bankrupts. 

18^:  Febraaryl6.26. 

A  deposit  of  a  policy  of  aisaraiice  by  way  of  security  for  a  debt  made  prerion  sly 
to  the  commisaion  of  ao  act  of  ban^mptcy  by  the  depositor,  and  notified  to  the 
insnnuioe  company,  by  the  party  with  whom  the  depoBit  was  made,  previoosly 
Co  the  iasaing  of  the  fiat,  thoufi^h  sabeequently  to  the  act  of  baskniptcy :  Held 
▼alid  as  afainst  the  assi|rnee8  under  the  2  &  3  Vict,  c  29,  it  not  appearing  that, 
at  the  time  the  notice  was  given  to  the  company,  the  party  giving  it  was  aware 
of  an  act  of  bankruptcy  having  been  committed. 

(a)  15  Ves.  248.  (d)  I  Myl.  &  Cr.  48. 

(6)  1  Mer.  243.  (e)  Ibid.  p.  50. 

(e)  I  Myl.  &  K.  453. 

[1]  '*  According  to  the  ordinary  rule  of  computing  time,  you  must  exclude  the 
fint,  and  inelade  the  last  day.  This  is  the  practice  of  the  Court,  it  being  consider^ 
ed  that  the  fractions  of  the  two  extreme  days  are  equivalent  to  one  whole  day ;  but 
when  yo«  q>eak  of  eight  clear  days,  yon  mean  eight  clear  days  excluding  the  por- 
tions of  both  the  first  and  last  day."  Lord  Langdale,  M.  R.  Grubb  v.  Perry,  7 
Beav.  377.  As  to  the  computation  of  time  where  there  is  an  intervening  Sunday 
•r  holiday,  or  where  the  last  day  falls  on  a  Sunday  or  holiday,  see  Mctntoth  v. 
GretU  Western  RaUwmy  Cmnpany,  1  Hare,  328.     1  Dnnl.  Pract.  372. 
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This  was  an  appeal  in  the  form  of  a  special  case,  from  the 
Court  of  Review.[l] 

The  material  facts,  as  stated  in  the  case,  were,  that  the  hank- 
rupts  being  indebted  to  William  Henry  Smith  and  others,  as 
executors  of  one  Sarah  Styan,  in  the  sum  of  3800/.,  executed 
to  them  a  bond,  dated  the  20ch  of  August,  1838,  for  the  pay- 
ment of  this  debt,  and  also  deposited  with  them,  as  a  collate- 
ral security,  a  policy  of  assurance  for  25Q0/.,  which  had  been 
effected  upon  the  life  of  the  bankrupt  Thomas  Styan,  in  the 
office  of  the  Equitable  Assurance  Company ;  that  company 
being  a  joint  stock  concern,  in  which  the  assured  were  jointly 
interested  as  co-partners  in  the  profits.  Notice  of  this  deposit 
was  given  to  the  office  on  the  22d  of  March,  1841,  previously 
to  which  lime,  however,  namely,  on  the  16th  of  March,  Tho- 
mas Styan  had  committed  an  act  of  bankruptcy.  The  fiat 
was  issued  on  the  1st  of  April  following ;  and  there  being  then 
a  sum  of  3782/.  remaining  due  upon  the  bond,  the  obligees  pre- 
sented a  petition  to  the  Court  of  Review,  praying  that  the 
policy  might  he  sold,  and  the  proceeds  applied  in  liquidation  of 
their  debt ;  and  an  order  was  made  accordingly,  on  the  ground, 
as  it  was  stated  in  the  case,  that  there  was  no  sufficient  proof 
before  Ae  Court  that  the  policy  was,  at  the  time  of  the  bank- 
ruptcy, within  the  order  and  disposition,  and  in  the  reputed 
ownership,  of  the  bankrupt,  within  the  meaning  of  the  statute 

6  G.  4.  c.  16.  s.  72. 
[•106]      •The  special  case  now  coming  on  to  be  argued, 

Mr.  Richards  and  Mr.  Stinton^  for  the  assignees,  in  support 
of  the  appeal,  said,  it  was  now  too  late  to  contend  that  notice 
to  the  assurance  office  of  a  deposit  and  pledge  of  a  policy  was 
not  necessary  to  take  it  out  of  the  order  and  disposition  of  the 
depositor,  in  the  event  of  his  afterwards  becoming  bankrupt ; 
Ryan  v.  Rowles,{a)  Jones  v.   Oibbon,{b)  Ex  parie  MonrOj{c) 

(a)  I  Ves.  len.  348  ;  see  p.  367.  S.  C.  1  Atk.  165;  fee  p.  177. 
(6)  9  Vet.  410. 
(c)  Back,  300. 

[IJ  The  CMC  in  the  Court  of  Review  n  reported,  3  Mont.  I>eae.  Sl  De  Gez,  913- 
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Ex  parte  Burton,(a)  Ex  parte  Ushamejiji)  Williams  v. 
Thorp,{c)  Ex  parte  Colville,(d)  Ex  parte  Tennyson ;(«)  and 
that  the  only  question  in  this  case  was,  whether  any  yalid  and 
effectual  notice  of  the  deposit  had  been  given.  Now  the  only 
notice  that  had  been  given,  was  given  after  the  act  of  bank* 
ruptcy  had  been  committed,  at  which  time  all  beneficial  into- 
rest  in  the  policy  must  be  considered  as  having  passed  to  the 
assignees.  It  would  be  argued,  however,  that  inasmuch  as  the 
depositor  wa^  by  the  constitution  of  the  company  a  partner*in 
it,  the  company  must  be  taken  to  have  had  constructive  notice, 
through  him,  of  the  deposit,  before  the  act  of  bankruptcy  was 
committed ;  but  that  point  had  been  adverted  to  in  Williams  v, 
Thorpf(g)  and  had  been  disregarded  by  the  Court. 

In  addition  to  the  authorities  above-mentioned,  the  following 
cases  were  also  cited :  Dearie  v.  HaU^{h)  Loveridge  v.  Coop* 
er,(i)  Smith  v.  Smith,{k)  and  Meux  v.  Bell{l) 

*Mr.  Swanston^  and  Mr.  Bacon,  contra,  referred  to  the  [*107J 
cases  of  Falconer  v.  CcMe,(m)  and  Bonzon  v.  Bolland,{n) 
as  throwing  some  doubt  upon  the  position,  that  notice  of  the  as- 
signment or  deposit  of  a  policy  was  necessary,  to  take  it  out  of 
the  order  and  disposition  of  the  assignee  or  depositor.  But  even 
supposing  that  such  notice  was  necessary,  they  contended  that 
Duncan  v.  Chainberlayne,{p)  was  an  express  authority  for  the 
proposition,  that  in  a  company  constituted  as  this  was,  the  pri« 
vity  of  one  of  its  members  to  an  assignment,  was  notice  to  the 
company ;  and  the  decision  in  Ex  parte  Waithman{p)  could 
only  be  supported  upon  the  same  principle.  But  lastly,  they  con- 
tended, that  at  all  events  the  express  notice  which  had  been 

(«)  1  Gl.  &  Jftin.  S07.  (<)  1  Han,  7a 

(i)  Ibid,  35a  (m)  1  Bro.C.  C.  125,  a  C, 

(c)  3  Sim.  357.  cited  3  T.  R.  491. 

(li)  Mont.  110.  S.  C.  3  Sim.  570.  (n)  Cited  Mont  &  Bl.  74. 

(O  Mont.  Sl  Bl.  67.  (e)  11  Sim.  133  ;  see  p.  126. 

(IT)  «&i  9^P-  PP<  360,  361.  {f)  4  Dea.  &.  Ch.  413  ;  tee 

(A)  3  Rum.  1.  however  Ex  parte  Burbridge, 

(t)  Ibid.  1  Dea.  131,  143. 

(Jir)  3  Cr.  Sl  Mee.  331. 
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given  in  this  case  before  the  issuing  of  the  fiat,  although  subse- 
quently to  the  act  of  bankruptcy,  was  made  effectual  by  the 
statute  2  <fc  3  Yict.  c.  29,  which  gave  validity  to  all  bona  fide 
proceedings  and  transactions  by  or  with  a  bankrupt  previous  to 
the  issuing  of  the  fiat,  notwithstanding  a  prior  act  of  bankruptcy 
might  have  been  committed,  provided  the  party  dealing  with 
the  bankrupt  had  at  the  time  no  notice  of  such  act  of  bankrupt- 
cy ;  and  there  was  no  suggestion  of  such  notice  having  existed 
here.  If  it  should  be  objected  that  the  notice  given  to  the  insur- 
ranee  office  was  not  a  dealing  with  the  bankrupt  within  the 
meaning  of  the  act,  the  answer  was,  that  the  only  object  of  that 
notice  was  to  complete  the  party's  title  under  the  deposit ;  and  as 
the  deposit  was  clearly  a  dealing  with  the  bankrupt,  the  giving 
of  the  notice,  which  was  a  part  of  the  same  transaction,  must 
be  considered  as  partaking  of  the  same  character. 

[*108]        *Mr.  Richards^  in  reply,  contended  that  the  stat.  2&3 
Yict.  c.  29  had  no  Bpphcation  to  this  case,  and  he  added 
that  the  Court  below  had  expressed  a  decided  opinion  to  the 
same  effect. 

The  Lord  Chancellor  towards  the  conclusion  of  the  argU' 
ment,  observed,  that  if  the  question  turned  upon  the  necessity  of 
notice  to  the  insurance  office  in  order  to  take  the  policy  out  of 
the  order  and  disposition  of  the  bankrupt,  he  should  feel  it  diffi- 
cult,  after  the  concurrence  of  authorities  which  had  been  cited 
upon  that  point,  to  decide  against  the  appellants.[2] 


Feb.  26.— The  Lord  Chancellor  now  delivered  judgment. 

The  bankrupts  in  this  case  executed  their  bond  in  August, 
1838,  to  the  petitioners,  as  executors  of  Sarah  Styan  for  a  sum 
of  3800/.  in  respect  of  a  debt  due  from  them  to  her  estate ;  and 
as  a  collateral  security  for  the  payment  of  the  debt,  deposited 

fS]  Seo  in  addition  to  the  cases  eited  tupra,  upon  the  point  of  notice.  Fatter  ▼• 
Blackitone,  1  Myl.  &  K.,  297  ;  Malcolm  y.  CharUwworth,  1  Keen,  72  ;  FoHer  ▼. 
Hargravew,  id.  281,  7  ;  Timmm  v.  Rafiuhottom,  2  Keen,  35 ;  Gregory  v.  Weot,  2 
Beav.  541  ;  DougUae  ▼.  Rueeell,  4  Sim.  524 ;  Oreening  ▼.  Beekferd,S  Sim.  195  ; 
Jones  T.  Jones,  8  Sim.  633  :  In  re  Hennessy,  2  Dm.  dc  Warr.  555. 
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with  them  a  policy  of  insurance  for  26002.  on  the  life  of  one  of 
the  bankrupts.  At  the  date  of  the  fiat  theie  was  due  to  the  pe- 
titioners, as  executors,  the  suna  of  3782/.  on  account  of  the  bond. 
Thomas  Styan  conunitted  an  act  of  bankruptcy  on  the  15th  of 
March  last,  and  on  the  22A  of  March  notice  was  given  to  the  as- 
surers of  the  pledge  and  deposit  of  the  policy.  The  fiat  was  is-* 
3ued  on  the  1st  April. 

Upon  these  facts  it  was  contended  on  the  part  of  the  assignees, 
that  the  policy  passed  to  them  under  the  fiat,  inasmuch  as  no 
notice  was  given  to  the  assurers  of  the  deposit  before  the  act  of 
bankruptcy.  On  the  other  hand,  it  was  contended  on  the  part 
of  the  executors,  first,  that  no  notice  was  in  this  case  necessary, 
and  secondly,  that,  even  supposing  a  notice  was  required,  the 
assured  was  a  partner  in  the  insurance  company, 
*  which  was  in  the  nature  of  a  joint  stock  company,  and  [*109} 
that  notice  to  him,  or  rather  his  knowledge  of  the  deposit 
which  he  had  himself  made,  was,  in  point  of  law,  notice  to  the 
company.  It  was  further  contended  fur  the  petitioners  that  they 
were  entitled  to  retain  the  policy  by  virtue  of  the  statute  2  d&  3 
Vict  c  29. 

It  is  unnecessary  to  give  any  opinion  with  respect  to  the  two 
first  questions  to  which  I  have  adverted,  or  to  comment  on  the 
authorities  which  have  been  cited,  because  it  appears  to  me,  that 
the  case  falls  dictinctiy  within  the  provisions  of  the  act  to  which 
I  have  referred.  By  that  statute  it  is  enacted  that  all  contracts, 
dealings,  and  transactions,  by  and  with  any  bankrupt  really  and 
bona  fide  entered  into  before  the  date  and  issuing  of  the  fiat 
against  him,  shall  be  deemed  to  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  commitied  ;  provided 
the  person  or  persons  so  dealing  with  such  bankrupt  had  not  at 
the  time  of  such  contract,  dealing,  or  transaction,  notice  of  any 
prior  act  of  bankruptcy  by  him  committed.  All  bona  fide  deal- 
ings and  transactions,  therefore,  with  the  bankrupt  before  the 
fiat,  and  without  notice  of  the  act  of  bankruptcy,  are  valid.  In 
this  case  the  transaction  or  dealing  consisted  of  the  deposit  or 
pledge  of  the  policy,  and  of  the  notice  to  the  assurers ;  which 
latter  step,  it  is  contended,  was  necessary  to  render  the  transac- 
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tion  binding  against  all  other  claimants.  The  whole  of  this  was 
completed  before  the  date  of  the' fiat ;  and  it  is  not  alleged  that 
the  transaction  was  not  in  every  part  of  it  honafide^  or  that  the 
parties  had  any  notice  of  the  act  of  bankruptcy. 

It  appears  to  me,  therefore,  that  the  case  fails  distinctly  within 
the  statute,  and  that  the  transaction  is  protected  by  it.  Suppos- 
ing the  pledge  to  have  been  made  bona  fide^  and  with- 
[*110]  out  notice  of  the  act  of  bankruptcy,  'immediately  after 
that  act,  and  to  have  been  followed  by  a  notice  given 
before  the  fiat,  could  it  be  doubted  that  such  a  transaction  would 
&1I  within  the  provisions  of  the  statute  ?  And  what  difference 
can  it  make  in  this  respect,  that  the  deposit  was,  in  the  present 
instance,  made  long  before  the  act  of  bankruptcy,  and  the  transac- 
tion completed  by  a  notice  given  after  such  act,  but  before  the 
date  of  the  fiat  ?  It  is  sufficient  that  the  whole  transaction  was 
bona  fide  and  without  notice  of  the  act  of  bankruptcy,  and  that 
every  part  of  it  took  place  before  the  date  of  the  fiat. 

I  am  of  opinion,  therefore,  that  the  order  of  the  Court  of  Re- 
view must  be  affirmed. 


Pascall  v.  Scott. 


1842:  AprU  19,  27. 

An  order  made  by  the  Viee-GbanoeUor  for  tbe  enppreanon  of  depueitions,  wbich 
had  been  taken  in  aeroaicaaee,  without  leave  of  the  Court,  after  publication  bad 
paaied  in  the  original  cause,  and  which  related  principally,  but  not  exclusively, 
to  matters  in  issue  in  the  original  cause,  affirmed  upon  appeal ;  the  parties,  by 
whom  the  depositions  had  been  taken,  having,  in  the  court  below,  declined  a  re- 
ference to  the  Master  to  distinguish  what  parts  thereof  related  to  matters  not  m. 
issue  in  the  original  cause,  and  it  being  lield  that  they  were  not  entitled,  under 
such  circumstances,  to  have  the  objection  to  the  evidence  reserved  to  the  hearing. 

In  this  suit  there  was  an  original  cause,  and  a  cross  cause. 
Issue  having  been  joined  in  tbe  original  cause,  earl  y  in  the  year  1841 , 
Elizabeth  Scott,  who  was  the  sole  PlaintiC  in  that  cause,  but  on- 
ly one  of  several  Defendants  in  the  cross  cause,  examined  several 
witnesses  and  publication,  after  having  been  several  times  en^ 
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larged,  ultimately  passed  on  the  20th  of  December  in  the  same 
yean  On  the  2d  of  the  same  month,  the  Plaintiffs  in  the  cross 
<SanBe  not  having  examined  any  witnesses  in  chief  in  either 
cause,  although  the  cross  cause  was  at  *issue  in  the  [*111] 
preceding  month  of  October,  Blizabeth  Scott  gave  notice 
to  their  soUcitor,  that  she  ^oold  object  to  their  going  into  evidence 
in  their  own  cause,  upon  matters  in  issue  in  the  original  cause, 
after  pablicalion  in  that  cause  should  have  passed.  In  defiance, 
however,  of  that  notice,  and  without  the  leave  of  the  Court,  the 
Plaintiffs  in  the  cross  cause  proceeded  to  examine  witnesses  in 
that  cause,  subsequently  to  the  20th  December ;  whereupon  a 
motion  was  made  before  the  Tice-Ghancellor  of  England  on  be- 
half of  Elizabeth  Scott,  that  certain  of  the  depositions  of  those 
witnesses^  which  related  principally,  but  not  exclusively,  to  mat- 
ters in  issue  in  the  original  cause,  might  be  suppressed,  which 
was  ordered  accordingIy.[l] 

The  Plaintiffi  in  the  cross  cause  now  moved,  before  the  Lord 
Chancellor,  to  discharge  that  order. 

In  support  of  the  appeal  motion,  it  was  stated  at  the  bar  that 
the  cross  cause,  besides  being  in  the  nature  of  a  defence  to  the 
original  cause  sought  other  independent  relief,  and  that  not  only 
were  several  of  the  matters,  to  which  the  depositions  applied,  not 
in  issue  in  the  original  cause,  but  that  a  part  of  these  were  matters 
which  were  not  in  dispute  in  the  cross  cause  itself,  as  between 
the  Plaintiffi  in  that  cause  and  Elizabeth  Scott,  though  material 
to  die  relief  sought  by  them  against  the  other  Defendants  ;  and 
it  was  therefore  insisted  that  not  only  was  this  not  a  case  for 
the  suppression  of  depositions  at  all,  but  that  even  if  such  a 
course  were  in  strictness,  admissible,  the  Court,  in  the  exercise 
of  its  discretion,  ought  not  to  adopt  it,  but  to  reserve  the  objec* 
lions  to  the  evidence  for  consideration  at  the  hearings  when  the 
objectionable  portion  of  it  could  easily  be  separated'  from  the 
rest  At  all  events,  it  was  contended  that  the  terms  of 
Ae  Vice-Chancellor's  order  should  have  been  •restricted  [Ml 2] 

'  [1]  The  eu*  beforo  the  Vice  Chancellor  u  reperted  13^  Sim.  550. 
Vol.  L  13 
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M>  as  to  take  effect  as  betw^een  the  Pkdntifb  ia  the  crow  eause 
and  Elizabeth  Scott  only ;  Healey  v.-  Jogger, {a) 

On  the  other  side  it  was  stated,  and  not  disputed  lliat  the 
Vice-chancellor  had  offered  the  appellants  a  rejCerence  to  the 
Master  to  inquire  what  part  Si  any  of  the  depositions  complain- 
ed of^  related  to  matters  not  in  issue  in  the  original  cause,  but 
that  the  offer  had  been  decUned. 

Besides  the  case  above  mentioned,  the  following  authorities 
were  cited  in  the  course  of  the  argument : —  Wi{ford  v.  Beas- 
ley^{b)  Ward  v.  EyleSy{c)  Sawyer  v.  B(n9yer,{d)  PureeU  v. 
Macnamara^ie)  SmUh  v«  Oraham^ig)  Taylor  v.  Obe€.{h) 


April  27. — ^The  Lord  Chancellor,  after  stating  the  c\t^ 
cumstances  of  the  case,  and  observing  that,  if  an  irregularity 
had  been  committed,  it  had  been  upon  full  notice^,  proceisded  a9 
follows : 

The  rule  unquestionably  is  that  witnesses  cannot  be  exam- 
ined in  a  cross  cause  upon  matters  in  issue  in  the  original  cause, 
aftet  publication  in  the  latter  cause  has  passed ;  atnd  thi^  rule 
has  been  adhered  to  strictly  in  order  to  guard  against  the  danger 
of  peijury.  It  is  clear,  therefore^  that  an  irregularity  has  been  com- 
mitted, and  the  only  question  is,  as  to  the  proper  ndode  of  re- 
medying it. 
[•113]  'Nowy  the  natural  and  obvious  course  is,  certainly,  to 
move  iot  the  suppression  of  the  depositions ;  sinlee,  if  im- 
properly taken,  they  ought  not  to  remain  upon  the  files  of  tfie 
Court :  and  this  was  accordingly  the  mode  adopted  in  the  case 
of  Sawyer  v.  BowyerjIJ)  cited  at  the  bar.  It  is  true,  that  that 
case  differs  in  one  respect  from  the  present,  the  application, 
therg,  being  to  supress  interrogatories  for  the  examination  of  a 
witness  before  the  Master ;  but,  upon  the  question  as  to  the 
mode  of  correcting  the  irregularity,  the  difference  does  not  ap 
pear  to  be  material. 

(«)  3  Sim.  494,  Me  p.  498.  (e)  17  Ve^  434. 

(&)  3  Atk.  501.  {g)  3  Swanrt.  26C 

(c)  Mob:  Z11.  (*)  3  Price,  2e. 

(«  )  Bn».€(. C.388  (Q  1  Bro.  acttft 
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2jeT«ral  elgectioiis  have,  however,  been  takiBn  to  the  adoption 
of  this  course  in  the  present  case^  on  the  ground  of  inconven- 
ience. First,  it  was  said  that  the  depositions  embraced  other 
matters  besides  those  in  issue  in  the  original  eause,  and  that  on 
that  «eeou«t  the  objections  to  the  evidence  could  be  more  con«- 
veniently  dealt  with  at  the  hearing,  when  the  Court  having  the 
whole  of  the  caae  before  it,  would  have  the  means  of  distin- 
gaidrng  what  parts  of  the  evidence  ought  to  be  rejected ;  but, 
as  I  am  told  that  the  parties  have  already  had  the  option  of  q. 
rafeieace  to  the  Master  upon  this  point,  and  that  they  have  de» 
clined  it,  that  is  an  olijection  which  cannot  be  entertained  on  the 
present  occasion.  It  was  then  said  that  the  cross  cause  was 
not  merely  in  the  nature  of  a  defence  to  the  original  suit,  but 
that  it  sought  ulterior  relief,  and  that  possibly  the  original  cause 
might  be  abandoned ;  but  the  answer  to  that  is,  that  if  such  a 
contingency  should  occur,  it  would  be  open  to  the  Plaintifiis  in 
the  does  cause  to  apply  to  the  Court  for  liberty  to  read,  in  that 
cause  the  evidence  taken  in  the  original  cause ;  and  if  that  evi« 
dence  should  be  defective,  it  would  be  owing  to  their 
*own  neglect.  Lastly,  it  was  said  that  there  were  other  [*114] 
Defendants  in  the  cross  cause  besides  Elizabeth  Scott,  by 
whom  alone  the  application  for  the  suppression  of  the  deposi- 
tions  had  been  made,  and  that  the  Plaintiffs  ought  to  be  allowed 
to  read  those  depositions  against  such  other  parties.  I  am  of 
opinion,  however,  that  the  depositions,  having  been  irregularly- 
taken,  ought  to  be  suppressed  altogether,  aad  that  if  any  in^n- 
venience  should  thencd  arise  to  the  Plaintiffs  in  proceeding 
against  any  of  the  Defendants  besides  Elizabeth  Scott,  it  should 
be  made  the  subject  of  a  special  application. 

Mr.  Teed  then  submitted  that  according  to  the  Lord  Chan- 
cellor's view  of  the  case  upon  the  last  point,  the  Yice-Chancellor's 
order  ought  to  have  been,  expressly,  without  prejudice  to  such 
application  as  his  lordship  had  suggested;  and  he  asked  that  the 
Older  might  be  varied  accordingly,  referring  to  the  forin  of  aq 
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order  made  ia  an  analogous  case  by  Lord  Eldon ;  Smith  y. 
Cfraham^a) 

The  Lord  Chancellor,  however,  said  he  thought  the  ad- 
ditioQ  unnecessary,  as  the  order  would  not  in  its  existing  form  pre* 
Tent  any  other  application  being  made. 

Motion  refused  with  eosts. 


(*115]  •Walker  v,  Fletcher. 

1842:  January  27. 

Where  an  act  of  parliament  required  that  to  all  bills  which  should  be  filed  under 
its  pfOvisioDS  an  affidavit,  of  a  certain  form,  should  be  annexed.  Held,  that  it 
was  no  oiijection  to  an  affidaTtt  which  had  been  annexed  to  &  bill  filed  under  tb« 
act,  that  it  had  been  sworn  thiee  days  before  the  bill  was  filed. 

The  bill  was  filed  under  the  statute  of  53  G.  3.  c.  159,  by 
which  the  liability  of  shipowners,  whose  ship  has  run  down 
or  otherwise  damaged  another  vessel,  without  any  fault  of 
theirs,  is  limited  to  the  value  of  their  ship  and  the  freight  it  is 
earning  at  the  time  of  the  accident ;  the  statute  requiring,  that 
to  every  bill  filed  by  shipowners  under  its  provisions,  an  affida- 
vit  should  be  annexed  stating  the  amount  of  such  value,  and 
that  such  amount  should  be  paid  into  Court. 

In  this  case  the  affidavit,  which  was  intituled  in  the  cause, 
appeared  to  have  been  sworn  three  days  before  the  bill  was 
filed ;  and  upon  a  motion,  now  made,  to  discharge  an  injunc^ 
tion,  which  had  been  obtained  upon  payment  of  the  sum,  stated 
in  that  affidavit,  into  Court. 

Mr.  Richards,  in  support  of  the  motion,  argued  that  not  only 
would  such  an  affidavit  not  support  an  indictment  for  per- 
jury,  it  having  been  sworn  in  a  cause  which  did  not  at  the, 
time  exist,  but  that,  if  the  affidavits  required  in  such  cases 

<a)  3  Swanst.  264 ;  see  265. 
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weie  allowed  lo  be  sworn  before  the  bills  were  filed,  ciicum- 
staDces  might  come  to  the  knowledge  of  the  PlaiBtiff  in  the 
interval,  which  might  affect  his  estimate  of  the  value  of  the 
«hip  and  freight,  and,  consequently,  he  might  obtain  the  injunc< 
lion  upon  payment  of  less  than  the  sum  which  the  act  required. 

The  Lokd  Chancellor,  however,  overruled  the  objection, 
observing,  that  when  the  legislature  directed  that  the  affidavit 
should  be  "annexed  to  the  bill,''  it  clearly  intended 
that  the  filing  of  the  ^ill  and  of  the  ^affidavit  should  be  [*116] 
one  act,  which  could  not  be  unless  the  affidavit  was 
•worn  before-hand.  As  to  the  objection,  that,  if  so  sworn,  it 
might  not  state  the  facts  as  they  existed,  or  as  the  Defendant 
knew  them  to  exist,  at  the  time  of  the  filing  of  the  bill,  his 
Lordship  said,  that  if  a  party  knowingly  filed  such  an  affida- 
vit, he  would  not  say  whether  he  could  be  indicted  for  peijury 
upon  it,  but  he  might  certainly  be  indicted  for  the  fiaud. 

His  Lordship  afterwards  stated,  that,  since  the  point  had 
been  raised,  he  had  been  informed  that  the  Vice-chancellor  of 
England  had  lately  enquired  into  the  practice  on  bills  of  this 
kind,  and  that  his  Honor  had  ascertained  from  the  clerks  in 
Court,  that  the  course  adopted  in  this  case,  of  swearing  the 
affidavit  before  the  day  on  which  the  bill  was  filed,  had  been 
the  general  practice  ever  since  the  act  was  passed,  and  that  a 
similar  practice  had  long  existed  with  respect  to  bills  of  inter- 
pleader.[l] 

[1]  Tbie  eaae  eame  in  the  fint  inctanee  before  Viee-Cb«neellor  Sbedwell,  19 
Sim.  420,  wbose  decieion  the  Lord  ChaDceUor  affirmed,  aa  reported  mprik  Tht 
Vice-chancellor  said  in  the  case  before  him,  (p.  422,)  **  With  respect  to  the  objeo« 
tion  npon  the  statute,  I  have  ascertained  npon  ioqoiry,  that  ever  since  this  statute 
was  passed,  wbieh  is  39  years  ago,  the  same  practice  has  been  adopted  with  re- 
apeet  to  the  filing  of  bills  nodsr  it,  as  has  prsTaUed  for  mon  than  a  oantwy  with 
osspoet  to  bills  of  inisrpleader,  and  bills  to  change  the  joriMliction  in  the  case  of 
lost  deeds ;  that  is  to  say.  that  the  six  clerks  nniformly  file  the  bills,  with  affidavits 
sworn  before  the  bills  are  filed.'' 


116  CASES  IN  CHANCERY* 


1849.--Clark  v.  CUrk. 


Clark  v.  Clark. 

1«43 :   March  14 ;  April  16. 

A  Defendant  in  cnatody  under  proceas  of  contempt  for  not  appearing  or  not  answer- 
ing may  be  brought  up,  so  aa  to  satisfy  the  5th  Role  of  1  W.  4.  c  36.  s^  14,  dar- 
ing yacation  proTided  it  be  within  the  period  pointed  out  by  that  rale  for  the  par- 


On  the  13th  of  October  the  Defendant  was  arrested  under 
process  of  contempt  for  want  of  an  answer,  and  on  the  16th  of 
the  same  month,  being  brought  by  habecLs  corpus  before  tbe 
Master  of  the  Rolls,  at  his  Lordship's  private  bouse,  to  answer 
his  contempt,  the  usual  order  was  made  for  turning  him  over  to 
tbe  Fleet  He  was  not  brought  up  again  until  some  time  in  the 
month  of  December  following,  when  an  order  was  made  for  ta- 
king the  bill  pro  confesso  against  him. 

[*117j  *Mr.  Richards  now  moved  for  his  discharge  out  of 
custody  under  the  5th  Rule  of  1  W.  4.  c.  36.  s.  14,  con- 
tending that  the  bringing  up  of  a  prisoner,  which  that  Rule  re* 
quired,  was  a  bringing  up  to  the  bar  of  the  Court  in  term  time, 
and  that  a  bringing  up  to  the  private  house  of  the  Judge  during 
vacation  went  for  nothing. 

Mr.  Turner^  contra,  contended,  that  it  was  the  peremptory 
part  only  of  the  Rule  which  had  reference  to  term  time,  and  that 
the  words,  <Mf  he  shall  not  have  been  sooner  brought  to  the  bar  of 
the  Court,"  shewed  that  the  Plaintiff  had  the  option  of  bringing 
the  prisoner  up  in  an  intervening  vacation,  if  he  thought  fit. 

The  Lord  Chancellor  said,  he  thought  that  that  was  the 
right  construction  of  the  Rule,  as  it  was  the  most  favourable  to 
prisoners. 

Motion  refused.[l] 

[1]  See  S.  C.  before  the  Matter  of  the  Rolls,  4  Beay.  497,  where  Lord  Langdal« 
Mid ;  "  My  imprewioo  cejrtainly  it,  that  wherever  a  judge  of  thk  court  w,  there  ia 
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May  7. — The  same  point  occurred,  and  received  the  same 
decision,  a  few  days  afterwards,  in  the  case  of  Needham  y^  Need^ 
hafn.[2] 


*Moss  17.  Baldock.  [tl8*] 

Moss  V,  Lake.' 

184Sf:  April  Id. 

The  raid  that  there  cannot  be  n  second  rehearing  of  a  caoae  before  the  Lord  Chaa« 
CtoDor  without  a  §peeial  order,  applies  equally  whether  the  first  rehearing  is  a  re- 
Tecsal  or  an  affirmance  of  the  decree  or  older  of  the  Conrt  below. 

Tbbse  causes  having  been  reheard  upon  the  petition  of  the 
Plaintiffs  by  the  late  Lord  Chancellor,  who  reversed  the  judg- 
ment of  the  Court  below,  the  Plaintiffs  presented  a  common  peti- 
tion of  rehearing  to  the  present  Lord  Chancellor ;  upon  which  an 
order  was  made  as  of  course  for  setting  down  the  causes  to  be 
again  reheard. 

A  motion  was  now  made  on  behalf  of  the  Defendants,  John 
and  William  Lake,  that  that  order  might  be  dischaiged  and  that 
the  petition  of  rehearing  might  be  taken  off  the  file  for  irregu- 
larity. 

Mr.  7\inter,  and  Mr.  ^Sl  P.  WhitCj  in  support  of  the  motioB,^ 
contended  that  there  could  not  be  a  second  rehearing  of  a  cause 
without  special  leave.    Fox  v.  Mackr'eth^{a)  East  India  Com-* 

(a)  3  Coz,  158. 

his  conrt :  I  think  that,  for  a  century  and  more,  it  has  been  considered  that  the 
oaut  of  a  Judge  of  thit  Court  is  the  place  where  he  administerB  justice  f*  and  on  u 
mbsequent  day,  (December  33, 1841,)  '*  tile  Master  of  the  RoUs  said,  he  thought 
be  had  authority  to  make  the  order  at  his  honie,  and  therefore  that  the  order  for 
takng  the  bill  pro  eomfeooo  must  be  made." 
[3]  Beported  post  640. 
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pany  v.  Boddafn,{a)  Waldo  v.  Caley,{h)  Deerhurst  v.  Duke  of 
Si.  Alban^8,{c)  Mousley  v.  Carr^(dl)  Paurnier  ▼.  jPaiii6,(«)  At- 
torney-Oeneral  V.  Ward,(ff)  Byfield  v.  Provis^{h)  Booth  v. 
Creswicke.{%) 

Mr.  Parker  appeared  for  other  Defendants  in  the  same  inter- 
est. 

[^119]  *Mr.  Wakefield^  cotUray  admitted  that  there  had  been 
an  intimation  of  opinion  by  several  judges  against  the 
allowance  of  a  second  rehearing,  and  that  in  Mousley  t.  Carr  it 
had  been  said  that  a  general  order  would  be  issued  in  conformity 
with  that  opinion,  but  he  insisted  that  as  no  rule  had  in  fact 
been  promulgated  upon  the  subject,  the  old  practice,  by  which 
several  rehearings  were  allowed,  remained  in  force ;  Marsh  ▼. 
Hunter,{K)  That  the  present  case  was  distinguishable  from 
Deerhurst  v.  Duke  of  St.  Albavfs  and  most  of  the  other  cases 
referred  to ;  inasmuch  as  in  those  cases  the  decisions  on  the 
first  appeal  were  affirmances  of  those  on  the  original  hearing : 
and  that,  at  all  events,  there  was  no  precedent  for  the  present 
application,  the  objection  having  in  all  former  cases  been  taken 
upon  the  hearing  of  the  petition. 

The  Lord  Chancellor. — I  cannot  help  thinking  that  the 
rule  has  been  sufficiently  promulgated  by  the  decisions  in 
Mousley  v.  Carr{l)  and  Byfield  v.  Provis,{m)  and  that  the  pro- 
fession can  hardly,  after  those  decisions,  be  considered  as  taken 
by  surprise.  I  think,  therefore,  that  the  petition  of  appeal  is  ir- 
regular, and  must  be  taken  off  the  file,  and  the  order,  which  has 
been  made  upon  it,  discharged  with  costs.[l] 

(«i)  13  V«B.  431.  (A)  3  Myl.  A;  Cr.  437. 

(ft)  16  Vm.  306,  Me  p.  314.  (0  Cr.  A;  Ph.  361. 

(c)  3  Row  &  Myl.  703.  {k)  3  Mad.  437.    Sm  p.  438. 

{i)  3  Myl.  &  K.  305.  (2)  3  MyL  &  Keen,  305. 

(e)  Ibid.  307.  n.  (m)  3  Myl.  Cr.  437 ;  see  p.  43& 

{g)  1  MyL  &  Cr.  449. 

[1]  Daniel  t.  JlfttoAfU,  1  Story's  Rep.  198.  Cotter  t.  CUarht,  3  Edw.  Ck.  Rep. 
405. 
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•Kershaw  v.  Clegg.  [*1201 

1849:JoDe95. 

TIm  Comt  wai  allow  a  eavw  to  be  Mt  down  upon  a  Defendant's  objection  for 
want  of  parties,  noiwitbetanding  the  fourteen  days  limited  for  that  porpoae  by 
the  39th  Order  of  Angnit  1841  have  expired,  when  the  delay  it  satisfactorily  ae« 
eonnted  for. 

Mji.  Roif  iLLT,  on  behalf  of  the  Plaintiff)  moved  for  leave  to 
set  down  the  cause. for  heariogy  upon  an  objection  taken  by  the 
answer  for  want  of  parties,  notwithstanding  the  fourteen  days 
limited  for  that  purpose  by  the  39th  Order  of  August,  1841,  had 
expired,  stating  that  Yice-Chancellor  Knight  Bruce,  befiwe  whom 
the  motion  bad  been  made  in  the  first  instance,  had  doubted 
whether  he  had  any  discanetion  in  the  matter,  and  bad  desixed 
that  it  might  be  mentioned  to  the  Lord  Chancellor. 

The  ground  of  the  application  was  an  affidavit  by  the  Plain- 
tifi^s  solicitor,  stating  that,  although  the  answer  appeared  to  have 
been  filed  on  the  9th  of  June,  he  had,  in  consequence  of  the  pro* 
lijcity  of  the  schedule,  been  unable  to  obt&in  an  office  copy  until 
the  i3th,  one  of  the  intervening  days  being  Sunday ;  that  on 
the  14th  he  had  laid  the  answer  before  the  counsel  who  drew 
the  bill ;  but  that,  on  the  evening  of  the  13th,  that  gentleman 
had  Jefit  town  in  consequence  of  the  death  of  a  near  relation,  and 
that  he  did  not  return  until  the  19tb,  after  which  he  was  pre- 
vented  by  the  pressure  of  other  business  from  advising  upon  the 
answer  until  the  22d,  when  he  advised  that  the  cause  should 
be  set  down  for  argument  on  the  objection  for  want  of  parties, 

Mr  RomiUy  suggested  the  analogy  of  those  cases  in  which 
the  Court  was  in  the  habit  of  extending  the  time  for  demurring, 
npon  proper  grounds  for  the  indulgence  being  shewn. 

*Thb  Lord  Chancbllor,  after  reading  the  affida-    [121*J 
vit,  said  that  he  thought  the  delay  was  satisfactorily  ac- 
counted for,  and  made  the  order.[l] 

[1]  Ckinerl  r.  Chtmdy,  Poet  S18.  See  the  Orden  of  Augiwt,  1841,  Cr.  &  Fb. 
3SS,e<«rf.    Wikttto  t.  Ifattiday,  4  Dm.  A^  War.  367. 
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GiLLBEE  V.  GiLLBEE. 

1843  :  Jane  4. 

The  property  of  a  Innatie,  not  found  nieh  by  inqnisttiony  eoosbtod  of  the  shim  of 
425*21.  Bank  3  per  cent.  annaitiea»  and  abont  906/.  caab,  itanding  to  hia  acoovnt 
!n  a  cauae  to  which  he  waa  a  party,  and  eome  freehold  property  of  the  Talne  of 
about  7L  per  annum.  A  petition  presented  in  the  cauae  for  the  applicatkn  of  the 
income  of  the  property  to  the  maintenance  of  the  lunatic,  with  a  riew  to  aare  the 
expense  of  a  commiMion,  was  dismissed. 

A  SUIT  had  been  instituted  on  behalf  of  James  Gillbee  and 
others,  infant  children  of  William  Gillbee  deceased,  against  his 
ifiridow  and  administratrix  Sarah  Gillbee,  for  the  administration 
of  his  estate,  and  for  the  appointment  of  a  guardian  to  the  infanta, 
and  allowances  for  their  maintenance.  The  usual  accounta 
having  been  taken,  and  the  residuary  property  of  the  intestate 
having  been  apportioned  between  the  widow  and  the  children, 
the  shares  of  the  latter  were  carried  to  their  respective  separate 
accounts,  and  by  an  order  in  the  cause  of  the  3d  of  March  1814, 
S^ah  Gillbee  wad  appointed  guardian  of  the  infont  James  Gill- 
bee, and  the  annual  sum  of  KKIZ.  was  directed  to  be  paid  to  her 
out  of  the  income  of  his  share  of  the  property,  for  his  maintenance 
during  minority. 

James  Gillbee,  at  the  time  of  attaining  his  age  of  twenty-one 
years,  (which  happened  in  January  18L6,)  was  of  unsound  mind, 
and  he  afterwards  remained  in  the  same  state.  No  commission 
of  lunacy  was,  however,  taken  out,  and  Sarah  Gillbee  continued 
to  receive  the  annuity  of  100/.,  directed  to  be  paid  to  her  by  the 
order  of  the  3d  of  March  1814,  and  she  maintained  the  lunatic 
thereout  till  her  decease,  which  took  place  in  February 
[122*]  1842.  At  that  time  the  property  of  the  lunatic  *consis- 
ted  of  the  sums  of  4252/.  Bank  3  per  cent,  annuitien, 
and  906/.  3^.  lOd.  cash,  standing  to  bis  account  in  the  cause, 
and  a  small  freehold  cottage  and  land  stated  to  be  of  the  value 
of  about  71.  per  annum.  A  petition  was  now  presented  in  the 
name  of  the  lunatic,  praying  that  the  income  of  that  property 
might  be  paid  to  and  received  by  his  sister  Sarah  Habershon 
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(who  was  his  then  sole  next  of  kin,)  and  her  husband,  to  be  ap- 
plied by  them  for  his  maintenance,  or  that  it  might  be  referred 
to  the  Master  to  enquire  into  the  state  of  mind  and  other  circum** 
stances  of  the  petitioner,  and  to  approve  of  some  proper  person 
or  persons  to  receire  and  apply  such  income  for  his  benefit,  and 
to  enquire  and  state  what  annual  sum  ought  to  be  allowed  for 
his  maintenance  and  support 

Mr.  Kenyan  Parker  and  Mr.  Siinton^  for  the  petition,  urged 
that  the  expenses  of  a  commission  of  lunacy  would  be  burden- 
some to  the  lunatic's  estate,  and  that  it  would  be  for  his  benefit 
to  continue  the  arrangement  which  had  been  acted  upon  during 
the  life  of  his  mother.  They  submitted,  on  the  authority  of 
JByre  v«  Wake,{a)  and  the  observations  of  Lord  Brougham,  In 
re  Asileyf(b)  that,  the  lunatic  being  a  party  to  the  cause,  and 
there  being  a  fund  in  Court,  the  Court  had  jurisdiction  to  make 
the  order  prayed, 

*The  Lord  Chancellor,  after  adverting  to  the  ir*-    [^123] 
regularity  which  had  been  committed  in  continuing  the       ** 
payments  to  the  mother  of  the  lunatic  after  his  minority  had  de« 

(a)  4  Vm.  795.  See  aim  Maehin  v  Salkeld,  2  Diek.  634.  la  both  these  cues 
faowerer,  the  property  of  the  lanatic  appe«(n  to  hare  been  much  lets  thaa  in  the 
preaeot. 

(6)  Cited  in  Shelford's  Law  of  Lunatics,  445.  In  this  and  two  other  cases  there 
reliDrred  to,  applications  were  made  to  the  Court  on  behalf  of  lunatics,  possessed  of 
email  piopeity,  but  not  being  parties  to  any  suits,  to  sanction  the  application  of 
that  property  to  their  maintenance  without  repairing  a  commission  to  be  taken  out ; 
•ad  Lord  Brongham,  in  giving  judgment  on  the  three  cases,  is  stated  to  have  ob^ 
Mrred,  that  he  had  no  jnrisd^ion  to  make  the  orders  prayed,  as  the  Innatics  were 
BOt  paitiee  to  any  suit  in  Chancery ;  that  the  circumstances  disclosed  by  tho  pott- 
tioDS  rendered  his  interference^  if  possible,  very  desirable  ;  but  that  after  having 
aaziously  considered  the  cases  on  the  subject,  the  result  of  his  examination  was, 
that  he  had  no  jurisdietion  to  make  such  orders  as  wero  prayed,  in  cases  where  no 
eommassion  of  Iwiaey  had  issued,  and  where  the  lunatics  were  not  before  the 
Govt  ae  parties  to  a  suit.  He  expressed  his  opinion,  that  the  jurisdiction  was  ee^ 
tabliahed,  and  had  been  well  exercised  in  the  cases  of  liinaties  who  were  before  the 
Gout  as  parties  to  suits,  but  that  it  had  already  been  earried  far  enough,  and  that 
he  would  not  extend  it ;  and  if  the  jorisdjction  were  defective,  it  coi^ld  be  remedied 
only  by  the  legislature. 
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termined,  said  that  a  commission  must  be  taken  out :  that  when- 
ever the  Court  had  to  provide,  not  simply  for  a  temporary  occa- 
sion^ but  for  the  permanent  care  and  management  of  a  lunatic 
and  his  property,  it  was  inconvenient  to  deviate  from  the  regth- 
lar  practice  ;  and  that  looking  at  the  amount  of  the  property  in 
this  case,  the  expense  of  a  comn^ission  alfforded  no  ground  for 
the  application, 

Petition  dismissed, 


[•124]  •PAVpNFORT  v,  Davenport, 

1842:  July  19. 

A  {mrty  admitte4  to  lue  in  forma  fauperia  after  the  eommeiieeinent  of  a  suit  may 

be  attached  for  qoii-payment  of  costs  which  have  been  previously  ordered  to  be 

paid  In  that  suit,  without  bein^  first  dispaupered' 

The  Defendant  in  this  cause  put  in  a  demurrer  and  answer 
to  the  bill,  which  was  a  bill  of  discovery  in  aid  of  an  action  of 
ejectment.  On  the  25th  of  July  1831,  the  demurrer  was  allowed 
with  costs  ;  after  which,  on  the  9th  of  January  X83?,  the  Plain- 
tiff obtained  an  order  admitting  him  to  sue  in  forma  pauperis^ 
and  in  the  mouth  of  February  following  he  presented  an  appeal 
from  the  order  allowing  the  demurrer,  which  appeal  was  in  the 
>  following  year  dismissed  with  costs.  On  the  16th  of  the  same 
month  of  February  the  Defendant  obtained  an  order  for  the  tax- 
ation and  payment  of  the  costs  of  the  suit  up  to  the  time  of  the 
Plaintiff  being  admitted  to  sue  in  forma  pauperis.  In  the 
month  of  March  following,  the  Master  certified  the  taxed  costs 
of  the  demurrer  to  amount  to  33/,  12^.  6c/.,  and  the  taxed  costs 
of  the  suit  to  31/.  9«.  7d.  In  the  month  of  December  1834  the 
Plaintiff  was  arrested  and  committed  to  the  Fleet  under  an  at- 
tachment for  non-payment  of  the  former  amount,  and  he  was 
3ubsequently  detained  under  another  attachment  for  non-pay- 
ment of  the  latter  amount.    Neither  of  those  sums  having  been 
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paid,  he  had  remained  in  prison  ever  since.    A  motion  was  now 
made  for  his  discharge. 

Mr.  Wright  and  Mr.  Colly er^  in  support  of  the  motion. 

There  is  no  instance  pf  a  party  who  has  been  admitted  to  sue 
in  forma  pauperis  being  imprisoned  for  non-payment  of  costs. 
If  he  is  vexations  you  may  move  to  dispauper  bim,  but  so  long 
as  he  remains  a  pauper  you  cannot  attach  him ;  and  the 
reason  that  has  been  given  *for  that  is,  that  it  would  be  [*125] 
to  imprison  him  for  life :  Nokes  v.  WaUs^{a)  Sloman  v. 
Aynel,{b)  Anon,{c)  Brittain  v.  GreenvilleXd)  Rice  v.  BrwDn.{e) 
In  Taylor  v.  Lowe^{g)  it  was  even  said,  that  so  long  as  the  ad- 
mission stood  it  was  absurd  to  make  any  rule  about  costs.  It  is 
true  these  were  all  cases  at  law,  but  in  Corbet  v.  CorbetJIJi) 
Lord  Eldon  said,  ^^  that  it  was  material  to  attend  to  the  cases  at 
law;  and  that  as  the  jurisdiction  for  the  relief  of  paupers  origi- 
nated in  a  statute,(t)  those  decisions  ought  to  be  attended  to  as 
giving  the  doctrines,  and  supplying  reasons  by  analogy." 

The  Lord  Chancellor. — ^1  have,  however,  been  furnished 
with  two  cases  from  the  Registrar's  book,  which  seem  to  shew 
that  a  different  doctrine  prevails  in  this  Court,  at  least  as  to 
costs  which  have  been  given  against  the  party  before  his  admis- 
sion to  sue  in  forma  pauperis.  One  of  them  is  the  case  of 
Higgins  V.  Yaughan,  which  came  before  the  Lord  Keeper  in 
i710.(A)  The  application,  there,  was,  that  the  Plaintiff,  who 
had  been  admitted  to  prosecute  the  suit  in  forma  pauperis  in 
the  progrc^  of  the  cause,  might  be  dispaupered,  and  might  pay 
to  the  Defendant  the  costs  which  had  been  taxed  against  him, 
before  he  should  be  allowed  to  proceed  any  farther  in  the  suit ; 
and  affidavits  were  read  to  shew  that  the  party  had  prosecuted 
the  suit  in  a  vexatious  manner.    The  order  made  upon  that  ap- 

(«)  FortMcae,  319,  1  8tr.  420.  Or)  2  Str.  963. 

(6)  Fortcecue,  320.  (A)  16  Vee.  407,  see  410. 

(c)  2  Salk.  506.  (i)  1 1  Hen.  7.  c.  12. 

(d)  2  Str.  1121.  ik)  Reg.  Lib.  A.  |710.  f.  514, 
(e)lB.&P.39. 
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plication  was  as  follows : — *^  This  Court  doth  declare  that  where 
any  costs  are  given  to  a  Defendant  and  the  Plaintiff  af- 
[•126]  terwards  becomes  a  pauper,  'that  doth  not  discharge 
such  precedent  costs ;  and  doth  therefore  order  that  all 
proceedings  in  this  cause  be  stayed  till  the  Plaintif  shall  have 
paid  the  Defendant  the  said  costs  ]  and  the  consideration,  as  to 
dispaupering  the  Plaintiff)  is  hereby  reserved  till  after  the  said 
costs  shall  be  paid." 

In  that  case,  therefore,  ^t  appears  that  the  Court,  thinking  the 
conduct  of  the  party  vexatiousi  stayed  proceedings,  and  ordered 
him  to  pay  the  costs  before  it  dispaupered  him.  The  other  case 
goes  still  farther.  It  is  the  oase  of  Knowles  v.  Handley^{a) 
which  came  before  the  Master  of  the  Rolls  in  the  year  1702. 
There,  a  pauper  Plaintiff,  after  an  answer  had  been  put  in,  ap- 
plied  that  his  bill  might  be  dismissed  without  costs ;  but  it  ap- 
pearing that  he  had  been  admitted  in  forma  pauperis  since  the 
answer  came  in,  it  was  ordered  that  the  bill  should  be  dismissed 
with  2Qs,  costs. 

I  find  in  a  note  to  the  case  of  Jones  v.  Peerse  in  M'Cleland 
and  Young's  Reports,(6)  that,  according  to  the  practice  on  the 
plea  side  of  the  Exchequer,  an  order  for  the  admission  of  a  party 
in  forma  pauperis^  after  the  commencement  of  the  suit,  has  a 
retrospective  operation,  unless  opposed  :  and  that  if  opposed,  it 
is  granted  only  on  the  terms  of  the  party  giving  security  for  the 
costs  previously  incurred ;  but  when  it  is  said,  that  the  order 
is  retrospective,  that,  I  apprehend,  does  not  apply  to  costs  which 
have  been  actually  disposed  of  and  ordered  to  be  paid,  before 
the  party's  admission. 

For  the  motion. 

The  only  reported  case  against  the  Plaintiff  is  an  anon- 

[•127]    ymous  case  in  Mosely,(c)  where  it  is  laid  down  *that 

a  party,  by  getting  himself  admitted  in  forma  pauperis, 

cannot  discharge  himself  of  costs  that  he  was  liable  to  before  his 

(a)  Reg.  Lib.  A.  1701.  f.  5.  (c)  P.  68. 

(6)  P.  282.  nee  p.  283.  n. 
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admission.  But  Masely  is  a  book  of  do  authority ;  and  neither 
that  case  nor  any  of  the  others  which  have  been  cited,  shew- 
that  a  party  can  be  imprisoned  so  long  as  he  remains  a  pauper. 
It  may  be,  that  in  a  proper  case  the  Court  would  stay  proceedings 
until  the  costs  previously  incurred  should  have  been  paid ;  but 
it  is  a  very  different  thing  to  enforce  the  payment  of  them  by 
imprisonment ;  it  is  believed  that  such  a  thin^  was  never  heard 
of  before. 

Mr.  Richards  and  Mr.  Mylne,  contra. 

The  anonymous  case  in  Mosely  has  been  recognized  and  acted 
upon  in  the  latter  case  of  WilkinsonY.  Belcher  ;(a)  but  it  is  un- 
necessary to  rely  upon  that  authority^  because  no  question  can 
arise  on  this  motion  as  to  the  retrospective  operation  of  the  order 
of  admission  ;  inasmuch  as  there  is  an  order  of  subsequent  date 
for  the  payment  of  the  costs  of  suit  up  to  that  time,  and  this  mo- 
tion does  not  seek  to  discbarge  that  order.  Besides,  it  is  not  to 
be  supposed  that  the  Court  would  have  made  such  an  order  un- 
less there  were  some  means  of  enforcing  it,  and  to  attempt  to  do 
so  by  staying  proceedings  until  the  costs  should  have  been  paid, 
would  in  this  case  be  nugatory,  because  the  suit,  being  merely 
for  discovery,  was  at  an  end  when  the  answer  was  put  in. 

The  Lord  Chancellor. 

The  main  question  seems  to  be,  whether  the  party  must  be 
dispaupered  before  you  can  proceed  against  him.'  It  is  insisted 
that,  although  the  orders  stand,  you  cannot  enforce  them  without 
dispaupering  him ;  but  perhaps  there  may  be  no  ground  for 
dispaupering  him.  *The  very  costs  which  he  owed  under  [*128] 
the  first  order,  may  have  enabled  him  to  make  the  affida- 
vit upon  which  he  obtained  the  order  to  sue  in  forma  pauperis  ; 
and  it  would  be  strange  if,  after  having  used  that  debt  for  the 
purpose  of  getting  himself  admitted,  he  should  now  be  able,  by 
means  of  the  order  for  his  admission,  to  escape  from  the  payment 
of  the  same  debt. 

Mr.  Wright,  in  reply. 

(•)3Bro.C.C.S72. 
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The  Lord  Chancellor. — In  this  case  the  party  instituted  a 
suit  in  the  ordinary  way :  a  demurrer  was  put  in,  and,  upon 
that  demurrer  being  allowed,  he  was  ordered  to  pay  certain  costs. 
He  then  obtained  an  order  to  sue  in  forma  pauperis j  and  pro^ 
ceeded  further  in  the  suit.  That  order  might  perhaps  have  a  re- 
trospective effect  on  costs  not  disposed  of  at  the  time  it  was  made ; 
but  I  know  no  reason  to  hold  that  it  should  have  that  effect  on 
costs  which  had  previously  been  ordered  to  be  paid.  Neither 
can  I  consider  it  as  having  that  effect  upon  the  other  costs  pre* 
viously  incurred,  when  I  find  an  order  subsequently  made,  for  the 
taxation  and  payment  of  those  costs. 

So  long  as  those  orders  stand,  I  see  no  reason  why  they  should 
not  be  enforced  in  the  usual  manner.  As  to  the  first,  there  is  no 
more  hardship  in  so  enforcing  it,  than  there  would  be  in  enforcing 
a  previous  judgment  or  decree  against  the  same  party  in  a  dis- 
tinct action  or  suit ;  and  no  one  can  say  that  that  decree  or  jadg- 
ment  could  not  be  enforced  against  him,  merely  because,  in  the 
meantime^  he  had  obtained  an  order  to  sue  in  forma  pauperis 
in  another  suit.  I  see  no  substantial  difierence  between 
a  previous  order  for  payment  of  costs  in  this  suit,  and  a 
previous  decree  in  another  suit.  If  there  was  any  irre- 
gularity in  the  orders,  they  ought  to  be  got  rid 
[*129]  of;  but  so  long  as  •they  stand,  the  party  is  bound 
to  obey  them ;  and  not  having  done  so,  I  am  of  opinion 
that  he  is  not  entitled  to  his  discharge. 

Motion  refused.[I] 

\}  ]  Bat  see  Bennet  t.  ChudUigh,  S  Yo.  &  Coll.  C.  C.  164. 
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Ex  parte  The  MARauis  of  Hertford,  In  the  matter  of 
the  Stat.  5  Tict  c.  6. 

1842:  July  13. 

SetmkU,  that  the  remedies  girta  by  the  fourth  and  fifth  aections  of  the  5  Viet  e.  5, 
are  eamalatiTe ;  and  eonaequently,  that  a  party,  who  haa  med  out  a  dUtringoM 
mider  the  fifth  eection,  if  not  thereby  precluded  from  aiterwarda  applying  for  aa 
injunction  under  the  fourth  section. 

In  the  month  of  March,  1842,  the  executors  of  the  late  Mar- 
quia  of  Hertford  sued  out  a  distringcts^  under  the  6lh  section  of 
the  Stat  6  Yict  c.  6,  upon  a  sum  of  stock  standing  in  the  name  of 
one  Suisse,  who  had  been  valet  to  the  Marquis,  and  who  was,  at 
the  time  of  issuing  the  distringas^  under  a  charge  of  felony  for 
embezzling  the  money  with  which  the  stock  had  been  purchased* 

That  distringas  having  afterwards  been  removed,  upon  the 
neaal  notice  from  the  Bank,  the  present  Marquis,  as  residuary 
legatee  of  his  late  father,  sued  out  another  distringas^  which, 
however,  the  bank  refused  to  attend  to ;  and  thereupon  the  Mar- 
quis applied  for  and  obtained  from  Yice-Chancellor  Wigram, 
under  the  4th  section  of  the  same  statute,  an  ex  parte  injunction 
to  restrain  the  Bank  from  paying  the  dividends  or  allowing  the 
transfer  of  the  stock  until  further  order.  His  Honor,  however, 
on  the  motion  of  Suisse,  made  a  subsequent  order  dissolving  that 
injouction  with  costs  ;[1]  but  by  an  arrangement  between  the 
parties  the  order  was  suspended,  until  an  appeal  motion  to  dis- 
charge it  could  be  heard  before  the  Lord  Chancellor. 

*0n  that  motion  being  now  made,  it  was  said,  that  [*130] 
Amyofs  Case{a)  had  been  cited  in  the  Court  below,  as  an 

{a)B*  parte  Jiaji  Baptists  Amtot,  In  the  matter  of  the  Stat.  5  Viet  o.  5. 

1S4I :  Dec  16, 17. 

The  lemediee  given  by  the  fourth  and  fifth  aectione  of  5  Viet  c.  5.  are  in  aabetitntion 
fbr  the  viit  of  dUiriugmt  under  the  fiormer  pnetice  in  the  Exchequer  s  and  there- 
Son,  where  a  party  had  put  a  distringu§  upon  a  mm  of  atock  before  the  paabig 

[1]  The  am  before  Yioo-ChanoeUor  Wignun  ia  reported  1  Hare,  584. 
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[*131]    authority  for  the  proposition,  that  a  party  who  had  'sued 
out  a  distringas  under  the  6th  section  of  the  statute, 

of  that  act,  and  that  dUtringat  had  been  remored  open  the  naual  notiee,  Held 
that  it  was  not  competent  to  him  after  the  paning  of  tbe  act,  to  apply  for  an  in- 
junction under  the  fourth  section  of  it. 

Previonsly  to  the  paeeing  of  the  etat  5  Vict.  c.  5,  Jean  Baptiate  Amyot,  as  the 
^nonal  reprMentative  of  one  Pierre  Aimable  de  Bonne  deceased,  bad  brought  an 
action  against  Catherine  Monro,  tbe  widow  and  executrix  of  David  Monro  deceas- 
ed, upon  a  bond  executed  by  David  Monro  to  P.  A.  de  Bonne  for  the  sum  of  2500/- 
and  interest,  in  aid  of  which  action  he  bad  also  filed  a  bill  of  discovery  in  the 
Court  of  Exchequer,  and  had  sued  out  of  the  same  Court  a  writ  of  diatringaa  to 
restrain  the  transfer,  and  payment  of  the  dividends,  of  a  certain  sum  of  stock  stand* 
Ing  in  the  name  of  David  Monro,  and  forming  part  of  bis  personal  estate.  On  tfaa 
dSth  of  October,  1841,  which  was  subsequent  to  the  passing  of  the  5  Vict.  c.  5,  J. 
B.  Amyot  received  a  notice  in  the  usual  form  from  the  Bank  of  England,  stating 
that  an  application  had  been  made  for  the  dividends  of  the  stock,  and  that  unless  a 
lull  were  filed,  and  an  injonction  obtained  and  served  on  or  before  the  let  of  Novem- 
ber then  next,  the  distringat  would  no  longer  be  regarded.  No  bill,  however,  was 
filed  by  Amyot  within  the  period  mentioned  in  the  notice ;  but  on  tbe  1st  of  No- 
Tember,  1841,  he  obtained  an  order  ex  parte  from  the  Lord  Chancellor,  under  the 
foorth  section  of  the  statute,  for  an  injunction  to  restrain  the  transfer  of  tbe  stock, 
and  the  payment  of  the  dividends,  until  further  order. 

On  a  motion  being  subricM]uently  made  on  behalf  of  Catherine  Monro,  to  discharge 
that  order,  several  points  were  praised  : —  1st,  that  Amyot  being  a  mere  general  ero- 
ditor  of  D.  Monro,  was  not  a  party  **  interested  in  the  stock"  within  the  meaning 
of  the  act ;  2dly,  that  it  did  not  appear  that  he  had  obtained  the  order  with  any  in- 
tention of  following  it  up  by  a  bill,  it  being  contended  that  the  summary  injunction 
given  by  the  fourth  section  was  only  a  provbional  remedy  until  an  injunction  could 
be  regularly  obtained  upon  a  bill  being  filed  ;  lastly,  thai  the  remedies  given  by  the 
fourth  and  fifth  sections  of  the  act,  even  supposing  them  to  be  cumulative  as  regaid- 
ed  each  other,  were,  at  all  events,  substitutional  for  the  remedy,  by  dUtringatt  un- 
der the  old  practice  in  the  Exchequer  ;  and  that  as  the  party  had  in  this  case  ex- 
hanstedthe  old  remedy,  he  was  not  entitled  to  avail  himself  of  the  new  ones. 

Mr.  Riehardt  and  Mr.  Wilbraham  appeared  in  support  of  the  motion. 

Mr.  Wahef^ld  and  Mr.  BeaUs,  contra. 

^  '  Dee.  17. — ^Tbk  Loan  CRANcsixoa. 

In  thb  case  an  ex  parte  injunction  has  been  obtained  under  the  recent  act,  for 
Che  same  matter  for  which  a  writ  otdiwtringat  had  been  previonsly  sued  out  in  the 
Court  of  Exeheqner.  The  writ  of  diBtringa§  was  granted  under  the  old  practice, 
and  this  afibrded  an  opportunity  of  instituting  a  suit  for  relief,  the  property  being  se- 
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could  not  afterwards  obtaia  an  iojunctioa  under  the  fourth  sec* 
tion. 

•The  Lord  Chancellor,  howerer  said,  that  he  had  [*182] 
not  intended,  in  Amyot's  case,  to  lay  domrn  any  such 
rale;  having  merely  decided  that  a  party  who  had  exhausted 
his  remedy  under  the  old  practice,  in  the  Exchequer,  could  not 
afterwards  avail  himself  of  the  remedies  given  by  the  recent  sta- 
tute. 

In  the  further  progress  of  the  argument  it  appeared  that,  as  to 
part  of  Che  stock,  there  was  not  sufficient  evidence  to  identify  it 
with  the  money  alleged  to  have  been  embezzled,  so  that  the  mo« 
tion,  to  that  extent,  failed  upon  the  meriu ;  and  Suisse  being 
content  to  be  allowed  to  sell  that  portion  of  the  stock  for  the 
supply  of  his  present  necessities,  it  was  arranged  that,  as  to  the 
rest,  the  Tice-Chancellor's  order  should  be  still  further  suspended 
so  that  it  became  unnecessary  to  make  any  adverse  order  upon 
the  present  occasion.  But  the  Lord  Chancellor,  in  conclusion, 
desired  that  it  might  not  be  understood  to  be  his  opinion  that 
a  party  was  precluded  by  suing  out  a  distringat  under  the 
fifth  section,  from  afterwards  applying  for  an  injunction  under 
the  founh.[l] 

emtd  in  the  meantime.  The  pnetiee  wac  for  the  Bank,  npon  an  ap|riieatlon  bainf 
made  lor  a  tranafer,  to  fijiw  notjee  of  it  Co  the  part/  wbo  had  obtained  the  writ,  and 
nnlev  a  bill  was  filed  and  an  injunction  obtained  within  a  limited  time,  a  week«  | 
beliere,  the  benefit  of  the  diwtringas  was  withdrawn. 

This  was  the  position  of  things  when  the  act  came  into  operation  for  the  trans* 
fer  of  the  jurisdiction  of  the  Court  of  Exchequer  to  this  Court  If  the  original  jnris- 
diotaon  had  continued,  the  party  would  hare  had  no  right  to  sue  out  a  seenid  writ 
of  dutringat,  or,  if  soeh  second  writ  had  been  sued  out,  the  Bank  would  have  pai4 
no  attention  to  it 

It  does  not  appear  to  me  that  the  party  should  be  in  a  better  position  than  ho 
would  haTe  stood  in  if  this  act  had  not  passed.  I  think,  therefore,  that  independent* 
]y  of  the  other  considerations  adrerted  to  in  the  argnnMnt,  the  party  in  this  ease 
ought  not,  after  haring  had  the  full  benefit  of  the  writ  of  distringat,  to  have  after* 
wards  applied  for  an  injunction  under  the  fourth  section  of  the  new  act ;  and  as  { 
think  that  the  order  m  question  would  not  have  been  made  if  all  the  circnmstancef 
had  been  fully  disclosed  to  the  Court,  it  must  be  discharged  with  costs. 

[l]S.  C.post  203. 
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Sir  C.  WethereU  and  Mr«  JSckomberg  appeaiod  ia  support  <sf 
the  motion. 

Mr.  Sharpe  and  Mr.  Degez^  contra. 


[*133]  *Allen  v>  Macphbrsom. 

1841:  Feb.  11. 19.    1843:  Not.  11. 

A  tMtator  having^  by  his  will  bequeathed  a  legacy  te  the  PlaintUF,  and  made  8.  E. 
his  reeiduafy  l^i^^tee,  ezecQted  several  eodidli  by  which  be  fave  to  the  naiatiflT 
farther  iegacies,  and  one  fourth  ahare  of  hie  reeidoaiy  eetate.  He  aftwwarde 
executed  another  codicil,  by  which  he  revoked  all  former  beqoeeta  te  the  Plaintiff 
giving  htm  a  small  annuity  in  liou  thereof,  and  at  the  same  time  made  a  reduc* 
tion  in  legacies  which  he  had  previously  given  to  some  of  the  Pluntiff 's  rda- 
tions.  The  will  and  aU  the  codioils  having,  after  litigation  in  the  Ecclesiastical 
Court,  been  admitted  to  probate,  the  Plaintiff  aied  his  bill,  allefiDg  that  the  tes- 
tator had  been  induced  to  execute  the  last  codicil  solely  through  oertahi  false 
^nd  ft-andnlent  representations  which  had  been  made  against  his  (the  Plaintiff's) 
eharaeter  at  the  instance  of  S.  E.,  and  that  in  the  Ecclesiastical  Court  he  had 
aot  been  pennitted  to  take  any  objeeUons  to  that  oodioil,  except  sueh  as  went  to 
the  validity  of  the  whole  instrument,  and  praying  therefore  that  the  exeenlors  or 
S.  £.  might  be  declared  trustees  for  him  to  the  amount  of  the  bequests  revoked  by 
that  codicil :  Held,  upon  demurrer,  reversing  the  decision  below,  that  the  Court  had 
no  jurisdiction  to  entertain  the  bill. 

This  wag  an  appeal  from  an  order  of  the  Master  of  the  Rolls, 
overruling  a  general  demurrer  to  the  bill.[l] 

The  bill  stated  that  John  Allen,  the  testator  aftermentioned| 
vas  born  and  passed  the  early  part  of  his  life  at  East  Chinnoct, 
in  the  county  of  Somerset,  in  which  parish  his  family  had  lived 
for  several  generations,  and  that,  though  he  afterwards  left  that 
neighbourhood  for  the  purpose  of  carrying  on  business  in  Lon- 
don, where  he  amassed  a  large  fortune,  he  continued  through 
life  to  retain  a  strong  interest  in  the  affairs  of  his  native  place, 
and  always  entertained  a  great  regard  for  the  members  of  his 

£1]  The  case  before  tlie  Master  of  the  Rolls  u  reported,  5  BeaT.  469. 
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fomtty  rasideiit  tharey  amongst  whom  were  the  PUdntifi^  and  bis 
btother  and  sister,  Thomas  Allen  and  Susannah  Allen,  the 
children  of  a  nephew  of  the  testator,  who  died  preTionsly  to  the 
date  of  his  will. 

That  the  testator  made  his  will  bearing  date  the  llth  of  De- 
cember 1834,  and  thoeby,  after  bequeathing  a  legacy  oi  SO^OOOL,  - 
ZL  lOlf.  per  cent  bank  annoities,  upon  certain  tmsts  for 
the  benefit  of  the  Defendant  ^Susannah  Evans  (who    ['134] 
was  his  only  legitimate  diild,  and  was  then  married  to 
the  Defendant  George  Evans,)  for  her  separate  use,  he  gave  va- 
rions  bequests  to  his  relations  at  East  (%innock,  and,  amongst  • 
others,  a  li^cy  of  400(M.  to  the  Plaintiff  and  bis  brother  and 
sisler;    after  which  he  gave  his  residnary  estate  and  effiscts 
wUidi  were  of  large  amount,  npon  the  same  trusts  as  the  legacy 
of  20,000t  stock,  and  appointed  the  Defendants  Richard  Mae- 
pherson  and  Samuel  Tomkins  ezecutOTB  of  his  will. 

That  the  testator  made  seveial  codicils  to  that  will,  and  that 
by  the  fourth  of  those  codicils,  which  was  the  only  one  pieviooe 
to  the  sixth  that  afSscted  the  Plaintiff's  interests,  and  which 
bore  date  the  I6th  of  November  1836,  he  bequeathed  to  the 
Plaintiff,  and  the  other  childran  of  his  said  deceased  nephew, 
addUioBal  legacies  of  90002.  each,  in  the  event  of  his  daughter 
Susannah  Evans  djring  in  her  husband's  lifetime. 

The  IhII  then  stated  that  up  to  the  month  of  March  1887  the 
Plaintiff  had  not  had  much  peisonal  intercourse  with  the  testator, 
who  consequently  felt  no  regard  for  him  beyond  what  he  enter* 
tained  for  his  Somersetshire  relations  in  general ;  but  that  the 
Plaintiff  having,  in  the  early  part  of  that  moi^,  spent  a  few 
days  with  the  testator  at  his  residence,  the  testator  then  conceiv* 
ed  a  strong  affection  and  preference  for  him,  and  became  desi^ 
rons  of  making  a  further  provision  for  him,  and  that  he  accoiw 
dingly  made  a  sixth  codicil  to  his  will,  bearing  date  the  23d  of 
March  1837,  whereby  he  bequeathed  to  the  Plaintiff  a  fourth 
part  of  the  dear  residue  of  his  estate  and  eflBscf  s. 

*That,  shortly  afler  the  execution  of  that  codKil,  the  eon-  [*136] 
tents  of  it  were  communicated  by  an  attorney's  clerk,  who 
had  been  employed  in  preparing  it,  to  the  Defendants  Sueannafa. 
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Evans  and  William  Allen,  the  latter  of  whom  was  an  illegilimata 
son  of  the  testator,  and  on  terms  of  the  closest  intimacy  with  Sn- 
sannah  Evans,  who  bad,  it  was  alleged,  entered  into  a  secret 
agreement  .to  divide  with  him  whatever  benefits  she  might  herself 
derive  under  the  testator's  will.  That  in  consequence  of  that 
communication,  William  Allen  and  Susannah  Evans  became 
jealous  of  the  Plaintiff^  and  formed  a  determination  to  procure  a 
revocation  of  the  sixth  codicil,  or  at  least  a  great  diminution  of 
the  bequest  thereby  made  to  the  Plaintiff. 

That,  in  tfie  month  of  June  1837,  the  testator  fell  into  a  very 
infirm  state,  both  of  body  and  mind,  from  which  he  did  not  af* 
terwards  recover,  and  that  whilst  he  was  in  that  condition,  the 
Defendant  Susannah  Evans,  who  was  then  residing  with  him, 
acquired  a  great  influence  over  him,  which  she  used  in  promo- 
ting the  above-mentioned  designs  of  herself  and  William  Allen  ; 
and  that  all  the  testamentary  instruments  which  were  executed 
by  the  testator  subsequently  to  the  sixth  codicil  were  made  under 
bar  influei>c3. 

The  bill  then,  after  alleging  that  up  to  the  month  of  Juno 
1637,  when  the  testator's  intellects  began  to  fail,  he  had  not  been 
on  cordial  terms  with  the  Defendant  William  Allen,  and  had 
placed  no  confidence  in  him,  stated,  that  by  a  seventh  codicil  to 
his  will,  bearing  date  the  13th  of  August  in  that  year,  he  appoin- 
ted that  Defendant  to  be  an  executor  of  his  will  jointly  with  the 
Defendants  Richard  Macpherson  and  Samuel  Tomkins.  And 
after  noticing  an  eighth  codicil  to  the  will,  which  did 
[*136]  not  aflect  the  Plaintiff's  interests,  the  *bill  went  on  to 
allnge  that  in  or  about  the  month  of  May  1837,  the 
Plaintiff's  brother  Thomas  Allen  formed  the  resolution  of  mar- 
rying  a  woman  of  bad  character,  which  marriage  was  strongly 
opposed  by  the  Plaintiff  and  Thomas  Allen's  other  relations ; 
and  that,  an  anonymous  letter  having  been  sent  to  the  testator  on 
the  subject,  which  Thomas  Allen  erroneously  su]^)osed  to  have 
been  written  by  the  Plaintiff^  he  became  exceedingly  irritated 
against  him,  and,  in  revenge,  wrote  several  letters  to  the  testator, 
at  different  times  between  the  months  ot  May  and  September 
]iB37,  in  which  he  sought  to  prejudice  him  agiinst  the  Plaintiff^ 
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Imd  made  inaiiy  injivous  statements  against  the  Plaintiff's 
-character.  That,  in  consequence  of  the  enfeebled  state  of  the 
488tator's  Unities,  those  statenients  occasioned  him  great  per* 
plezity  and  annoyance,  of  vhich  Susannah  Evans  availed  her* 
self  for  the  purpose  of  furthering  her  designs  against  the  Ptain- 
tifl^  and  with  that  view  she  suggested  to  the  testator  to  send 
WiiUam  Allen  to  East  Chinnock  to  inquire  into  the  respective 
characters  of  the  Plaintiff  and  his  brother,  and  the  circumstances 
of  the  dispute  between  them.  That  the  testator  accordingly  au- 
thorised William  Allen  to  do  so ;  but  that  although,  to  deceive 
the  testator,  he  went  into  the  Plaintiff's  neighbourhood,  he  did 
not,  when  there,  make  any  inquiries,  or  at  least  any  honest  or 
hanajide  inquiries,  respecting  the  Plaintiff,  but  occupied  himself 
(in  pursuance  of  a  previous  arrangement  with  Susannah  Evans) 
in  preparing  a  pretended  report,  having  no  foundation  in  fact,  in 
which  he  represented  the  Plaintiff's  habits  and  conduct  to  be  of 
the  lowest  and  worst  description,  and  which  he  ended  with  a 
suggestion  that  if  any  thing  were  to  be  done  for  the  Plaintiff,  an 
allowance  shoidd  be  given  him  of  10s.  per  week,  to  be  received  du> 
ring  good  behaviour. 

*That  on  the  2d  of  October,  1837,  Wm.  Allen  went  with  [*137] 
this  pretended  report  to  the  testator's  house,  and,  after  read- 
ing it  over  to  him  there,  obtained  permission  from  him,  after  some 
hesitation,  to  get  a  codicil  prepared  in  conformity  with  the  sug- 
gestions contained  in  it  That  a  ninth  codicil  to  the  testator's 
will  was  accordingly  drawn  up,  the  next  day,  by  a  solicitor  ein* 
ployed  for  that  purpose,  partly  from  the  suggestions  contained  in 
the  report,  and  partly  from  further  instructions  communicated  to 
the  solicitor  by  William  Allen  verbally ;  and  that  by  that  codicil, 
which  was  executed  by  the  testator  the  same  evening,  without 
any  draft  being  previously  submitted  to  him  for  his  perusal,  he 
revoked  all  the  legacies  given  by  his  will  and  previous  codicils, 
both  to  the  Plaintiff  and  to  his  other  relations  at  East  Chinnock, 
and  in  lien  thereof  gave  other  legacies  of  small  amounts,  amongst 
which  the  only  bequest  made  to  the  Plaintiff  consisted  of  the  di- 
vidends of  a  stun  of  800/.  3  per  cent.  Bank  annuities,  which  were 
directed  to  be  paid  to  him  during  his  life,  or  uutil  he  should  at- 
tempt to  sell  or  encumber  the  same,  by  weekly  instalments. 
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The  bill  then  alleged  that  the  affectio%and  i^anJl  entertained 
by  the  teatator  for  the  Plaintiff,  and  whieh  indneed  him  to  eze* 
cute  in  hie  faror  the  sixth  codicil  abote  mentioDedy  reaiaiiied  uii* 
abated  until  he  heard  the  said  pretended  report  of  the  Defendant 
Williani  Allen,  as  to  his  character  and  conduct,  and  that  it  was 
solely  through  the  reliance  which  the  testator  placed  in  the  truth 
of  that  report,  which  was,  however,  a  mere  fabrication,  concoct- 
ed by  William  Allen,  with  the  assistance,  or  at  least  the  conniv. 
ance,  of  Susannah  Evans,  that  he  was  prevailed  upon  to  assent 
to  the  preparation  and  execution  of  the  ninth  codicil ;  and  tfaat^ 
if  it  had  not  been  for  that  report,  the  testat<Hr  would  have 
[*136]  allowed  the  *beques^  which  he  had  previously  made  to 
the  Plaintiff  to  remain  unrevcdced. 

The  bill  further  stated,  that  within  a  few  days  after  the  exe* 
cution  of  the  ninth  codicil,  the  testator  became^  totally  imbecile, 
and  remained  in  that  condition  up  to  the  time  of  his  death, 
which  took  place  on  the  28th  of  November,  1837.  That  the 
will,  together  with  all  the  nine  codicils,  were  afterwards  admit- 
ted to  probate,  notwithstanding  an  attempt  on  the  part  of  the 
Plaintiff  to  exclude  the  ninth  codicil  on  the  ground  that  the  toh 
tator  waa  of  unsound  mind  at  the  time  of  executing  it,  and  also 
that  undue  influence  had  been  exercised  over  the  testator's  mind 
by  William  Allen,  in  procuring  the  execution  of  it.  The  bill  al« 
leged,  however,  that  in  the  suit  in  the  Ecclesiastical  Court  re- 
specting the  validity  of  the  nintli  codicil,  the  Plaintiff  was  con- 
fined  by  the  Court  to  those  grounds  of  objection  which  affected 
the  codicil  as  an  entire  instrument,  and  was  not  permitted  to  en« 
ter  into  the  case  stated  in  the  bill,  or  into  any  other  case  relating 
exclusively  to  tliose  parts  of  the  codicil  which  affected  the  Plain- 
tiff alone. 

ThQ  bill  prayed  a  dedaration  that  the  Plaintiff  was  entitled  to 
the  several  bequests  and  legacies  given  to  him  by  the  will,  and 
the  first  eight  codicils  thereto,  notwithstanding  the  revocation  ot 
such  bequests  and  legacies  contained  in  the  ninth  codicil ;  and 
that  the  Defendants  Richard  Macpherson,  Samuel  Tomkins,  and 
William  Allen,  or  the  Defendant  Susannah  Evans,  might  be 
declared  tnistees  for  him  to  the  amount  of  such  bequests  and 
legacies. 
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The  demunen  were  put  in  by  the  Defendants,  the  execntors, 
and  Susannah  Evans,  apart  from  her  husband,  and  upon  those 
demnners  being  overruled,  thesame  Defendants  appealed. 

*Tbe  appeal  now  came  to  be  heard.  [*139] 

Mr.  Richards^  Mr.  Rvnell^  and  Mr.  Qiffdrd,  in  support  of  the 
ajqieaL 

Whatever  may  have  been  the  circumstances  which  led  to  the 
ezeeution  of  the  ninth  codicil,  it  is  not  disputed  that  that  instru- 
meut  correctly  represents  the  ultimate  wishes  of  the  testator,  and 
that  al  the  time  when  it  was  made,  all  intention  of  bounty  towards 
the  Plaintiff  bad,  de  facto^  ceased.  What  the  Plaintiff  asks  then 
of  the  Court  is,  in  effect,  to  re-create  that  intention  of  bounty ;  to 
import  into  the  mind  of  the  testator  a  piirpose  which  he  had 
abandoned.  Bat  there  is  nowhere  a  jurisdiction  to  do  this. 
The  sole  business,  whether  of  this  Court  or  of  the  Ecclesiastical 
Court,  is  to  ascertain  and  give  effect  to  the  actual  dying  inten- 
tions of  a  testator,  and  independently  of  the  danger  of  speculating, 
in  any  case,  upon  the  motives  by  which  a  testator  has  been  in- 
fluenced, the  knowledge  of  those  motives,  even  if  it  could  be  ob- 
tained, would  not  justify  any  court  in  assuming  to  itself  the  func- 
tions of  the  testator,  and  disposing  of  his  property  in  a  manner 
which  he  has  not  in  fact  authorised. 

But  even  supposing  a  proper  case  to  be  stated  for  inquiry  be- 
fore some  tribunal,  the  Plaintiff  is  at  all  events  concluded  by  the 
result  of  the  proceedings  in  the  Ecclesiastical  Court ;  and  it  is  a 
complete  answer  to  the  bill,  that  it  seeks,  in  substance,  a  rever- 
sal of  the  decision  of  that  court  in  a  matter  over  which  it  has  ex- 
clusive jurisdiction ;  Plume  v.  Bealejl^a)  Kerrich  v.  Bransby^ijb) 
Ex  parte  Feartm^ip)  Pemberton  v.  Pembertonjl^d)  Gin- 
geU  ^.  Horne.{e)  There  are  indeed  cases  where,  in  or-  ['140} 
der  to  give  effect  to  the  real  intentions  of  a  testator,  this 
Court  has  engrafted  a  trust,  in  finvour  of  an  intended  legatee^ 
upon  an  express  bequest  to  another  party;  Marriot  ▼.  Mar- 

(«)  1  P.  Wbm.  38a  («  13  Vet.  290;  iee  p.S97. 

(*)  7  Bra.  P.  C.  437.  {•)  9  Sim.  539. 

<<)5Vae.633;s96p.647. 
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riatj{a)  Podmore  v.  Gunning^ip)  Denya  v.  Loeoek  :(c)  or  upon 
an  executor's  legal  interest  ia  the  residue ;  Sagravev.  Kinoan  :(d^ 
audi  OD  the  same  priuciple,  where  atesrator  bad  been  induced  by 
his  heir  at  law,  who  was  an  attorney,  to  levy  a  fine  of  his  real  es- 
tate, which  had,  contrary  to  the  testator's  intention,  the  effect  of 
revoking  a  previous  will,  this  Court  declared  the  heir  a  trustee 
for  the  individuals  who  would  have  taken  under  the  will ;  Buck' 
ley  V,  Welford  :{e)  but  it  is  material  to  observe  that  in  all  those 
instances  the  interference  of  the  Court  was  exerted  in  favour  of 
.persons  who  bad  remained,  to  the  last,  objects  of  the  testator's 
bounty,  besides  which,  in  none  of  them  was  the  interference  of 
such  a  nature  as  to  lead  to  any  conflict  of  jurisdiction  between 
this  Court  and  the  E^lesiastical  Court ;  whereasi  in  the  pre- 
sent case,  the  undue  influence,  which  is  insisted  upon  as  the 
foundation  of  the  Plaintifi''s  equity,  was  expressly  relied  upon  also 
in  the  Ecclesiastical  Court ;  atid  the  case  of  Plume  v.  Beale^ig) 
shows  that  there  is  no  real  distinction,  with  reference  to  the  juris- 
diction of  that  Court,  between  cases  where  the  whole  of  an  in- 
strument, and  those  in  which  part  of  it  only,  is  objected  to. 

Mr.  Girdlestone  and  Mr.  Jolliffe^  for  the  Respondent. 

It  must  be  conceded  that,  upon  the  facts  stated  in  the 
[*I41]  bill,  the  Plaintiff  is,  in  some  court,  and  in  some  *mode  en- 
titled to  relief.  To  say  that  the  perpetrator  of  such  a 
fraud  as  this  is  to  be  protected  in  the  enjoyment  of  the  fruits  of 
it,  would  be  at  variance  with  the  first  principles  of  law  and  jus- 
tice ;  and  the  only  question,  therefore,  which  admits  of  argument 
is,  whether  this  Court  is  the  proper  tribunal  for  adjudicating  upon 
the  subject.  It  being,  however,  indisputable  that  this  Court  has 
a  general  jurisdiction  in  cases  of  fraud,  does  the  mere  circum- 
stance that  this  is  a  matter  relating  to  a  will  of  personal  estate, 
take  it  out  of  the  ordinary  rule  ?  We  are  not  here  disputing  the 
validity  of  the  ninth  codicil  as  a  testamentary  instrument :  we 
admit  that  the  testator  had  the  intention  to  revoke  his  bequests 
to  the  Plainti^  and  that  he  has  effectually  done  so ;  but  as  the 

(a)  1  Sts.  666 ;  Me  ^  673.  (tf)  1  BMtty,  157. 

(k)  7  Sim.  644.  («)  3  Clark  &  Fin.  103. 

(e)  3  Myl.  &  Cr.  305 :  eee  p.  329.  {g)  1  P.  Wins.  388. 
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benefits  aecruing  to  Susannah  Erans  by  means  of  that  codicil 
have  been  obtained  by  her  own  fraud,  we  contend  that,  by  ana- 
logy to  the  principle  recognized  in  numerous  cases,  and  upon 
vhich  the  Master  of  the  Rolls  founded  his  judgment  on  the  pre- 
sent demurrer,  this  Court  has  jurisdiction  to  declare  her  a  trus- 
tee of  those  benefits  for  the  party  at  whose  expense  they  have 
been  acquired ;  Marriot  v.  Marriot^{a)  Barnaley  v.  Powelj{b) 
Segrave  v.  Kirtoanj^e)  Buckley  v.  Welford,{d)  and  Podmore  v. 
Ounning  :{e)  and,  further,  that  that  jurisdiction  miy  be  exer- 
cised in  this  case  without  incurring  any  conflict  with  the  Eccle- 
siastical Court,  inasmuch  as  it  is  part  of  the  Plaintiff's  case,  that 
that  Court  cannot  take  cognizance  of  a  fraud  which  goes  only  to 
part  of  an  instrument ;  a  defect  of  jurisdiction  which  Lord  Redes- 
dale  has  mentioned  as  coustituting  an  exceptional  ground  for  the 
interference  of  a  court  of  equity .(§)  Some  of  the  au- 
thorities cited  on  the  *other  side  appear  undoubtedly,  at  [*112] 
first  sight,  to  be  at  variance  with  the  principles  above  ad- 
verted to^  but  it  is  submitted  that  they  are  all  distinguishable 
from  the  present  case.  In  Kerrich  v.  Bransby,{h)  the  bill  pray- 
ed that  the  will  might  be  cancelled,  which  was  clearly  improper, 
independently  of  which  objection  the  case  against  the  will  was 
very  doubtful  upon  the  evidence;  and  in  Middleton  v.  Sher^^ 
bume,{i)  Lord  Abinger,  after  commenting  upon  Kerrich  v.  Brans- 
by  at  considerable  lengthy  came  Ui  the  conclusion  that  that  case 
must  have  been  decided  by  the  House  of  Lords  upon  the  meritS| 
and  consequently  that  it  was  not  an  authority  against  the  juris- 
diction of  this  Court.  As  to  Plume  v.  Beale,{k)  it  has  no  appli- 
cation to  the  present  case ;  for  the  question  was  not,  whether 
there  was  an  equity  to  fix  upon  an  admitted  bequest  a  trust  for 
the  benefit  of  another  party,  but  whether  a  particular  clause, 
which  was  alleged  to  be  forged,  did  or  did  not  form  part  of  the 
will,  a  question  which  we  admit  to  be  within  the  exclusive  juris* 
diction  of  the  Ecclesiastical  Court.     In  GingeU  v.  BorneJIJ)  like« 

(«>  1  sir.  SSa  (g)  Treat  on  Plead.,  257 ;  4th  ed. 

(i)  1  Vm.  MB.  119, 984.  (A)  7  Bro.  P.  C.  437. 

(c)  1  Beatty,  157.  (t)  4  Yo.  &l  Coll.  35B ;  we  p  379. 

(d)  2  aaA.  &  Fra.,  102.  (k)  1  P.  Wma.  188. 
(<)  7  Sim.  644.  (i)  9  Sim.  539. 
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wise,  the  question  belonged  ezclostTelf  to  the  same  jurisdictioa, 
inasmuch  as  the  alleged  fraud  went  to  the  whole  instmm^it. 

Mr.  Richards^  in  reply. 

Nov.  11. — The  Lord  Chancellor. — ^The  testator  in  this 
case  had  bequeathed  a  considerable  property  to  the  Plaintiff  by 
his  will  and  subsequent  codicils.  He  afterwards,  by  a  further 
codicil  (the  ninth,)  revoked  these  bequests,  and  in  lieu  of  them 
made  a  small  pecuniary  provision  in  his  favour.  It  was  al- 
leged by  the  bill  that  this  alteration  was  procured  by 
f*143]  •false  and  fraudulent  representations  made  by  an  illegit- 
imate son  of  the  testator,  and  by  the  Defendant  Susan- 
nah Evans,  his  daughter,  as  to  the  character  and  conduct  of  the 
Plaintiff,  Susannah  Evans  being  the  residuary  legatee.  To  this 
bill  the  Defendants  demurred.  The  Master  of  the  Rolls  over- 
ruled the  demurrer,  and  from  this  judgment  the  Defendants  have 
appealed. 

The  question  is  one  of  considerable  importance.  The  same 
objection  of  fraud,  founded  upon  the  same  facts,  was  made  in 
the  Ecclesiastical  Court  upon  the  application  for  probate.  It  did 
not,  however,  prevail.  This,  then,  is,  in  substance,  an  attempt 
to  review  the  proceedings  in  that  Court ;  for  a  sufficient  case  of 
imposition  and  fraud  practised  on  the  testator  would  have  been 
a  ground  for  refusing  the  probate. 

There  are,  undoubtedly,  cases  where,  fraud  being  proved,  this 
Court  has  declared  the  party  committing  the  fraud  a  trustee  for 
'  the  person  against  whom  the  fraud  was  practised  ;  but  none  of 
these  cases  appear  to  me  to  go  so  far  as  the  present.  The  case 
of  Segrave  v.  Kirwan  has  no  very  close  application  to  the  ques- 
tion now  before  the  Court.  The  Chancellor  of  Ireland,  Sir  An- 
thony Hart,  declared  the  executor  a  trustee,  as  to  the  residue,  for 
the  next  of  kin.  But  in  that  case  the  testator  never  intended 
that  the  executor  should  take  any  benefit  under  the  will.  The 
rule,  which  then  prevailed,  that  the  executor  was  entitled  to  the 
residue  unless  otherwise  disposed  of,  except  where  a  legacy  was 
bequeathed  to  him  by  the  will,  was  a  rule  of  interpretation  or  con- 
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•tniction.[2]  The  leeroed  Judge  eontideied  that  it  was  the  dur 
ty  of  the  executor  who  prepared  the  will,  and  who  was  a  gentle- 
man  of  the  bar,  to  have  informed  the  testator  that  such  was  the 
rule.  He  was  not  allowed  to  profit  from  this  omissiony 
and  wastbereforedecrfl^to*be  a  trustee  for  the  next  of  kin.  [*Ui] 
The  Ecclesiastical  Court  had  no  autiiiority  to  order  this. 
They  bad  no  power  to  do  what  the  justice  of  the  case  requiied. 

So,  in  Kennell  v.  Abbot^a)  There,  a  fraud  had  been  prac- 
tised, and  the  question  was  one  of  intention.  The  testatrix  in* 
tended  the  legacy  for  her  husband.  The  legatee  had  frandu* 
leotly  assumed  that  character.  The  Master  of  the  Rolls,  Sir 
Pepper  Arden,  came  to  the  conclusion,  that  the  character  he  had 
so  assumed  was  the  only  motive  for  the  gift.  The  law,  therefore, 
he  said,  would  not  permit  him  to  avail  himself  of  the  testatrix's 
bounty. 

In  the  case  of  Marriot  v.  Marriott  which  is  mentioned  ia 
Strange,(6)  and  also  in  Chief  Baron  Gilbert's  Reports,(c)  it  does 
Dot  appear  what  was  the  nature  of  the  imputed  fraud.  Th^ 
cause  was  compromised,  and  the  judgment,  according  to  the 
report  in  Gilbert,  was  written  by  the  learned  Judge,  but  not  de-* 
livered.  He  says  that  a  court  oi  equity  may,  according  to  the 
real  intention  of  the  testator,  declare  a  trust  upon  a  will,  although 
it  be  not  contained  in  the  will  itself  in  these  three  cases.  First, 
in  the  case  of  a  notorious  fraud  upon  a  legatee  ]  as,  if  the  drawer 
of  a  will  should  insert  his  own  name  instead  of  the  name  of  the 
legatee,  no  doubt  he  would  be  a  trustee  for  the  real  legatee.  Se- 
cond! y,  where  the  words  imply  a  trust  for  the  relations,  as  in 
the  case  of  a  specific  devise  to  the  executors,  and  no  disposition 
of  the  residue.  Thirdly,  in  the  case  of  a  legatee  promising  the 
testator  to  stand  as  a  trustee  for  another.  And  nobody,  he  adds, 
has  thought  that  declaring  a  trust  in  these  cases  is  an 
infringement  upon  the  ecclesiastical  'jurisdiction.  These  [*146] 
nit  the  only  positions,  laid  down  in  the  intended  judg- 

(a)  4  Ves.  803.  {e)  P.  303  ;  tee  p.  d09. 

(ft)  P.  666. 

[2]  Oa  Uie  milijeet  of  executors,  dtc,  taking  benefiotallyy  see  iu  addition  to  the 
cited  ante,  p.  7,  n.  (3.)  Booth  ▼.  Ftcora,  1  Collyer,  10. 
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ment,  whieb  are  applicable  to  the  present  qnestion.  They  do 
not  admit  of  dispute,  but  are  very  distinguishable  from  the  case 
now  under  consideration.  It  is  sufficient  to  observe  that  in  none 
of  these  instances  would  the  Ecclesiastical  Court  be  competent 
to  afford  relief.  The  same  remarks  will  apply  to  the  case,  also, 
of  Kennell  v.  Abbott^  which  I  have  already  mentioned. 

But  in  Plume  v.  Beale,{a)  where  a  legacy  was  introduced  by 
foi^ery,  Lord  Chancellor  Cowper  refused  to  interfere,  saying  it 
might  have  been  proved  in  the  Ecclesiastical  Court  with  a  par- 
ticular reservation  as  to  that  legacy.  There  the  interference  of 
the  court  of  equity  was  unnecessary.  The  question  might  have 
been  settled  by  the  Ecclesiastical  Court.  In  the  case  of  BamS" 
ley  V.  Paweli{b)  Lord  Hardwicke  says  that  fraud  in  making  or 
obtaining  a  will  must  be  inquired  into  and  determined  by  the 
Ecclesiastical  Court,  but  that  fraud  in  procuring  a  will  to  be  es- 
tablished in  that  Court — fraud,  not  upon  the  testator,  but  upon 
the  person  disinherited  thereby,  might  be  the  subject  of  inquiry 
in  this  Court.  Fraud,  he  says,  in  obtaining  the  will,  infects  the 
whole,  but  the  case  of  a  will  in  which  (he  probate  has  been  ob- 
tained by  fraud  upon  the  next  of  kin,  is  of  another  consideration  ; 
and  Lord  Apsley,  in  the  case  of  Meadows^  v.  The  Duchess  of 
Kingsion^{c)  recognizes  this  distinction. 

But  the  case  which  has  the  closest  resemblance  to  this,  is  Ker^ 
rich  V.  Bransbff,  decided  in  the  House  of  Lords.(rf)  It  was  al- 
leged, in  that  case,  that  the  will  had  been  obtained  by 
[•146]  fraud  and  imposition  practised  on  nhe  testator ;  and  the 
Chancellor,  Lord  Macclesfield,  was  of  that  opinion,  and  pro- 
nounced a  decree,  the  effect  of  which  was  to  deprive  the  legatee 
of  all  benefit  under  it.  It  is  true  that  the  prayer  of  the  bill  was 
that  the  will  might  be  cancelled  ;  but  the  decree  did  not  do  more 
than  direct  the  legatee  to  account  for  the  testator's  personal  es- 
tate, and  that  what  should  appear  to  be  in  his  hands  should  be 
paid  over  to  the  Plaintiff,  and  that,  if  necessary,  the  Plaintiff 
should  be  at  liberty  to  use  the  legatee's  name  to  get  in  the  debts 
or  other  personal  estate  of  the  testator ;  in  substance,  declaring 

(a)  1  P.  Wma.  188.  (e)  Amb.  762. 

(i)  1  Va^  sen.  p.  284.  (rf)  7  Bro.  P.  C.  437. 
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him  a  irostee  for  the  Plaintiff.  But  this  judgment  was  reyersed 
on  appeal  in  the  House  of  Lords.  It  was  su^^ted  at  the  bari 
upon  the  argument  in  the  present  pase,  that  the  decree  might 
perhaps  have  been  reversed  on  the  merits.  That,  however,  has 
not  been  the  understanding  of  the  profession,  and  Lord  Hard- 
wicke,  who  probably  was  acquainted  with  the  history  of  the 
case,  expressly  states  in  Barnsley  v.  Powelj  that  it  was  decided 
on  the  question  of  jurisdiction.  Lord  Etdon  also,  in  Es  parte 
Fearonj(a)  observes  that  it  was  determined  in  Kerrich  v.  Brans- 
fry,  that  this  Court  could  not  take  any  cognizance  of  wills  of  per^ 
sonal  estate,  as  to  matters  of  fraud. 

I  am  of  opinion  therefore  as  well  on  authority  as  on  princi- 
ple, that  the  demurrer  was  proper  and  ought  to  have  been 
sustained.[3] 

(a)  5  Ves.  633  ;  see  p.  647. 

[3]  There  wu  an  appeal  ftom  Uie  Lord  Chanceilor'a  deciaion  to  the  Hoiiae  of 
Lords,  which,  m  1844,  waa  still  pending,  5  Beav.  485,  n.  (a)— As  to  the  concluaive- 
aeai  of  the  probate  of  a  will  of  peraonahy,  aeo  in  addition  to  the  cases  cited  tupra, 
Oain€9  ▼.  Ch€Wy  3  How.  645-7.  Morrtll  t.  Diekey,  1  Johns.  Ch.  Rep.  176.  Van 
MUntelaer  y.  MarriU,  1  Paige,  13.  CUrh  t.  FUher,  Id.  171.  CoUon  v.  Ros§,  3 
Paige,  396.  Gardner  y.  Heytr,  Id.  12.  WaUkr.  QladtUme,  post.  394,  S.  C.  13 
Sim.  265.  Ooldtwortky  y.  Cro9^,  4  Hare,  140-44.  Cmutanee  y.  Bradkhaw^  Id. 
323.  Haeer^aUy.iltfrrisoa,  7  Beay.  49.  JKafson  y.  fiun/ir,  8  Beay. 368.  Kiddy, 
North,  9  Phillips,  91.  Chuld  y.  G^uld,  3  Story's  Rep.  516-37 ;  1  Story's  £q.  $  184. 
As  to  the  effect  of  a  grant  of  admtnlstration  as  a  ret  judicata,  see  Barrs  y.  Jaek- 
am,  poat  582.  Tompkint  y.  Tompkins,  I  Story'a  Rep.  547-52.  Bogardus  y. 
CUrke,  I  Edw.  Ch.  Rep.  266.  A  mistake  in  a  will  was  not  reJieyed  against,  where 
there  waa  no  reason  to  prerame  that  the  tsetatrix,  would  haye  apportioned  her 
bonnty  diibrantly  if  the  mistake  had  not  occurred.  Wetteott  y.  CuUifmrd,  3  Hare, 
965^  and  see  Ibid.  372. 
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Gambluig  debti  eontneted  in  thk  country,  so  well  so  tho  wenritiet  giren  for  tbeai 
are  Toid  and  cannot  be  recovered.  Bot  money  won  at  play,  or  lent  for  tho  piir« 
poM  of  gambling,  in  a  country  whore  the  gamee  ui  qneetbn  are  not  Illegal,  may 
b«  reoOTored  in  tbo  oo«rta  of  this  eoontry.  And,  therelbre«  where  an  onaeoar- 
tainod  portaon  of  a  balance  of  aoeonnt^  tor  which  an  I.  O.  U.,  had  been  giTon, 
waa  admitted  to  consist  of  money  lent  for  the  purpose  of  playing  at  public  tables 
in  Germany,  but  it  did  not  appear  that  the  games  played  at  such  tables  were  for- 
bidden by  the  laws  of  that  country  ;  the  Court,  on  appeal,  dissolved  an  injuno* 
tion  which  had  been  granted  to  reslrain  an  action  bnnight  to  recover  the  wfado 
balnnoo. 

The  bill  in  this  cause,  which  was  filed  by  the  Plaintiff  as 
personal  representative  of  G.  W.  Tobin  deceased,  prayed  that  a 
memorandum  of  debt  which  had  been  given  by  the  deceased, 
shortly  before  his  death,  to  the  Defendant,  might  be  delivered  up 
to  be  cancelled ;  and  that  the  Defendant  might  be  restrained  from 
proceeding  with  an  action  which  he  had  commenced  against  the 
Plaintiff,  for  the  recovery  of  the  sum  mentioned  in  that  memo- 
randum. 

The  memorandum  was  in  these  words. 

I,  Geoi^e  Webb  Tobin,  owe  J.  M.  Colston,  Esq.,  626/.  money 
received.    G.  W.  Tobin. 

The  bill  alleged  that  the  memorandum  was  given  by  Tobin 
when  in  a  state  of  intoxication,  and  that  it  was  wholly  or  in 
great  part  made  up  of  sums  which  the  Defendant  had  either  wotK 
from  Tobin  at  cards,  or  which  he  had  lent  to  him  for  the  pur- 
pose of  gaming,  while  they  were  upon  a  tour  together  on  the 
Continent. ' .  And  after  setting  forth  a  correspondence  which 
had  taken  place  between  the  Plaintiff  and  the  Defendant  since 
the  death  of  Tobin,  in  which  the  Defendant  had  admitted  that  a 
considerable  part  of  the  demand  was  of  that  nature,  the  bill 
charged  amongst  other  things  that  the  Defendant  had  always  re* 
fused  to  state  the  particulars  of  the  amount  for  which  the  memo- 
randum was  given,  and  that  he  ought  to  set  forth  when  and 
where  and  in  whose  presencoi  and  on  what  account  d&c.,  the 
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'consideration  for  the  said  memorandum  and  every  part  [*148] 
thereof  was  paid ;  and  that  without  such  discoYery  the 
Plaintiff  could  not  safely  proceed  to  trial  in  the  action. 

The  Defendant  by  his  answer  stated  that  the  memorondum 
had  been  given  by  Tobin  whoi  perfectly  sober,  upon  the  occa- 
sion of  a  settlement  of  accounts  which  had  been  come  to  between 
them  slKX'tly  after  their  return  from  abroad ;  that  the  greater 
jMUt  of  the  sum  in  question,  was  due  to  him  on  account  of  the 
travelling  expenses,  of  which  he  had  paid  more  than  his  equal 
share ;  that  about  25/.,  other  part  of  it,  had  been  won  by  him 
from  Tobin,  at  different  times  in  the  course  of  the  tour,  at  cards, 
but  in  sums  of  less  than  10/.  at  a  sitting ;  and  that  the  rest,  but 
to  what  amount  he  could  not  tell,  was  due  for  monies  lent  by 
him  to  Tobin  at  the  public  tables  at  Baden  Baden  and  other 
places  in  Germany,  and  had  been  employed  by  Tobin  in  gam- 
ing at  such  public  tables.  That,  further  than  that,  he  could 
give  no  account  of  the  particulars  of  his  demand,  inasmuch,  as 
he  had  delivered  up  all  the  memorandums  and  vouchers  relating 
thereto  to  Tobin,  when  the  setUement  of  accounts  took  place,  at 
which  the  memorandum  in  question  was  given. 

The  Yice-Chancellor  of  England  having  granted  an  injunc- 
tion upon  payment  of  625/.  into  Ck>uTt,  the  Defendant  moved  by 
way  of  appeal,  before  the  Lord  Chancellor,  to  discharge  his 
Honor's  order. 

Mr.  Wakefield  and  Mr.  BUton^  in  support  of  the  ajqieal  mo* 
tion. 

As  a  bill  for  relief,  this  bill  contains  no  equity.  It  may 
be  true  that  this  Court  will  entertain  suits  for  the  Meliv-  [*149] 
ering  up  of  securities  for  gambliDg  debts :  but  an  I.O.U. 
is  not  a  security :  it  is  merely  evidence  of  a  debt  which  this 
Court  will  not  interfere  with ;  WUkinson  v.  UEaueier.{a)  The 
LO.U.  is  equivalent  to  an  account  stated  between  the  parties : 
if  the  balance  is  compounded  in  part  of  money  which  cannot  be 
recovered  at  law,  the  Plaintiff  has  a  defence  to  so  much :  but,  in 
fSeu^t,  that  is  not  the  case ;  for  the  statute  of  Anne,  only  avoids 

(•)  3  Y.  At  Con.  367. 
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Ihe  secarity  for  a  gamUing  debt ;  the  debt  itself  lemaiDa,  and 
may  be  recovered ;  Robinson  y.  Blandf{a)  Alcinbrook  ▼.  HaUy(b) 
Barjeau  v.  Walmsley,{c)  WMenkall  v.  Woodj(d)  Cannon  r. 
Bryc€.{e)  But,  even  supposiDg  that  there  were  no  such  distinc- 
tion, it  does  not  appear,  nor  does  the  bill  even  allege,  that  the 
games  for  which  this  money  was  lent  were  illegal  in  the  country 
.where  the  loans  were  made,  and,  if  not,  why  should  not  the 
money  be  recovered  ?  The  real  object  of  the  bill  is  to  open  a 
jsettled  accouDt :  but  that  cannot  be  done  without  alleging  and 
proving  some  item  to  be  improper. 

Mr.  Bethell  and  Mr.  Austen^  contra. 

The  equity  of  the  bill  is,  that  by  obtaining  the  I.O.U.  the 
Defendant  has  thrown  upon  the  Plaintiff  the  onus  of  impeach* 
iug  the  legality  of  the  consideration.  For  that  purpose  it  is  ne- 
cessary that  the  Plaintiff  should  know  what  particular  part  of 
the  amount  stated  in  the  memorandum  was  made  up  of  monies 
won  at  cards,  or  lent  for  the  purpose  of  gaming.  And  as  the 
Defendant  has  not  thought  fit  to  give  that  information  by  his 

answer,  it  is  submitted  that  the  Yice-Chancellor  was  right 
{150*]    in  considering  that  the  only  way  of  dealing  *  with  the  case 

was,  to  have  the  whole  amount  of  the  demand  paid  into 
Court,  and  the  account  investigated  before  the  Master.  The 
supposed  distinction  between  a  gambling  debt  and  the  security 
for  it,  if  any  such  ever  existed,  is  now  exploded  by  the  late  de- 
4:ision  of  the  Coiut  of  Exchequer  in  M'Kinnel  v.  Robinson.{g) 
It  is  said  that  this  claim  is  to  be  dealt  with  according  to  the  lex 
loci,  but  if  so,  it  must  be  the  lex  loci  solutionis.  If  the  claim  is 
to  be  enforced  in  this  country,  the  debt  must  be  shewn  to  be  a 
legal  debt  according  to  the  law  of  this  country. 

Mr.  Wakefield,  in  reply. 


Nov.  8. — The   Lord  Chancellor. — I  do  not  perceive  in 

'  (7)  2  Barr.  1077 ;  see  p.  1089.  (d)  1  Eq>.  17. 

(*)  3  Wih.  309.  it)  3  B.  &;  A.  no ;  see  p.  154. 

(€}  S  Str.  1249.  {g)  3  Mae.  &;  Well.  431 
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1849.— Qmnter  v.  Colrton. 

this  case  any  sufficient  ground  for  restraining  the  Defendant 
from  proceeding  in  his  action  at  law.  The  memorandum  is 
prima  facie  evidence  of  the  debt,  and  there  is  nothing  either  in 
the  Defendant's  answer,  or  to  be  collected  from  the  correspon- 
dence^ shewing  that  the  consideration  of  the  claim  was  illegal. 

The  Defendant  and  the  testator  travelled  together  on  the  Con- 
tiAODt  They  agreed  to  divide  (heir  expenses ;  the  Defendant 
paid  more  than  his  proportion,  and  the  diirerence  constitutes  a 
part  of  the  debt.  With  respect  to  this,  no  objection  ha^  been 
made. 

Another  part  of  the  debt  consisted,  as  stated  in  the  answer, 
*^  of  money  lent  to  the  testator  when  he  was  playing  at  the  pub- 
lic tables  at  Baden  Baden,  and  other  places  in  Germany, 
which  money  was  emplo3fed  by  him*in  gaming  at  such    [*151] 
public  tables."    What  ground  is  there  for  saying  that 
this  cannot  be  recoveted  1  First,  it  does  not  appear  what  the  games 
were,  or  that  they  would  have  been  illegal  even  in  England  ; 
and  until  the  late  case  of  MKinnel  v.  Robinson,  in  the  Court 
of  Exchequer,  it  had  always  been  supposed,  and  there  are  sever- 
al decisions  to  that  effect,  that  though  securities  given  for  money 
lent  to  play  at  certain  games  were  void  by  the  statute  of  Aune, 
yet  that  the  money  itself  might  be  recovered;    Barjeau  v. 
Walmsley^ia)  Robinson  v.  Blandlb)   Wettenkall   v.  Wood.{c) 
But  in  the  case  to  which  I  have  referred  of  M^Kinnel  v.  /?a6- 
inson^  it  was  held,  and  I  think  properly  held,  that  money  lent 
to  play  at  an  illegal  game  could  not  be  recovered.    This  was 
decided  on  the  principle  that  money  lent  for  the  purpose  of  ena- 
bling the  party  to  do  an  illegal  act,  and  this  with  the  knowledge 
of  the  lender,  could  not  be  made  the  foundation  of  an  action. 
But  this  rule  does  not  apply  to  the  .present  case.    For  there  is 
nothing  to  shew  that  the  public  gaming  tables  where  the  money 
was  lent  were  not  lawful  in  the  countries  where  they  were  held : 
on  the  contrary,  the  presumption  is,  that,  as  they  were  public, 
they  were  lawful;  and  if  we  might  import  our  private  know- 
ledge into  a  case  of  this  nature,  (upon  which,  however^  I  do  not 

(•)  2  Str.  1249.  (c)  1  Enp  1& 

(*;2Barr.  1077. 
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mean  to  rely,)  it  is  notorious  that  they  are,  in  several  places  in 
Germany,  sanctioned  by  the  government,  which  receives  a  rent 
from  the  persons  by  whom  they  are  kept.  The  L<ml  Chief 
Baron  of  the  Exchequer,  in  giving  judgment  in  the  case  of 
ICKinnel  v.  Robinson^  observes  as  to  Robinson  v.  Bland  (in 
which  it  was  held  that  money  lent  to  play  with  might  be  recov- 
ered,) that  the  money  was  not  lent  to  play  at  an  illegal 
[162*]  game,  gaming  not  being  unlawful  in  'France,  where  the 
loan  was  made.  It  does  not  appear  therefore  to  me,  that 
there  is  any  thing  to  prevent  the  Defendant  from  recovering  in 
respect  of  this  part  of  ttie  debt  in  his  action  at  law. 

The  only  remaining  portion  of  the  sum  is  the  small  amount 
stated  to  have  been  won  at  cards.  It  has  not  been  shewn  that 
this  was  an  illegal  transaction.  There  is  nothing  to  shew  that 
it  was  illegal  by  the  laws  of  the  country  where  the  money  was 
won,  and  it  would  not  have'  been  illegal  here ;  for  the  Elefend- 
ant,  in  his  answer,  states  that  he  did  not  win  so  much  as  10{.  at 
any  single  sitting :  and  it  has  been  decided  in  more  than  one 
case,  that  a  sum  under  10/.,  won  at  cards,  may  be  recovered  ; 
BuUiiig  V-  Fro3t.{a) 

As  the  memorandum,  therefore,  affords  prima  /oci^  evidence 
of  the  debt,  and  as  there  is  nothing  to  shew  that  any  part  of  it  is 
founded  upon  an  illegal  consideration,  I  see  no  reason  why  this 
Court  should  interfere,  or  why  the  Defendant  should  not  be  al- 
lowed to  prosecute  his  action.[l] 

(a)  1  Esp.  235. 

[1]  If  A  contract  be,  valid  io  the  place  where  made^  or  in  which  it  is  to  be  per* 
formed,  it  will  be  valid  here,  not  ex  proprio  vigar§,  bat  ooly  ««  e^mitaU.  Jlfaii- 
€hardY.  Ru9§eU,  13  Maaa.  Kep.  6.  Le  Roy  v.  Crowniiukield,  9  Mason,  161. 
The  CommmonweaUh  of  Kentucky  v.  Baooford,  6  Hill.  526.  Story's  Coo.  of  Lawa, 
§  29,  et  oeq.  Bot  notwitbatandiog  the  general  principle  that  the  validity  of  a  con- 
tract depends  on  the  law  of  the  place  where  made,  yet  it  is  a  necessary  exception 
to  the  nDlversallty  of  the  rule,  that  no  people  are  bound  or  onght  to  enforce,  or  hold 
valid  in  their  courts  of  jnitice,  any  contract  which  is  injarious  to  the  pnblio  riglits, 
or  offisnds  their  morals,  or  contravenes  their  policy,  or  violates  a  public  law.  .S 
Kent's  Comm.  458.  Story's  Conf.  of  Laws,  p.  203—215.  Lodge  v.  Phelpe,  1 
Johns.  Cas.  139.  Van  Rehnodyek  v.  Kane,  1  Galison,  371.  Bank  of  AuguoU  r. 
BarU,  13  Peters,  589.  Harvey  v.  Richarde,  1  Mason,  413.  14.  30.  Le  Roy  r. 
Crotoninehield,  ulti  oupra.     The  Commonwealth  of  Kentucky  v.  Baotford^  mbi  nr* 
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Je43.— M'Fadden  t.  Jenkyai. 


•M*PaDDEW  V,  JBNKYNS.(a)  [♦ISS] 

184S:  Jiuw  91,29:  Nqt.4. 

A^  •hortly  before  hie  death,  sent  a  verbal  meesafa  to  K  hie  debtor,  deeuiDflr  him  to 
hold  the  debt  in  tnnt  for  C.  B.  aeoepted  the  tmet,  and  the  traneaction  was 
OMiaimiiealed  to  C.»  both  by  A.  and  B.  Held,  (on  a  bill  filed  by  C.  againet  R, 
uhI  tfaa  porwal  lepraoBtatiTO  of  A.  who  had  brought  an  aotion  against  B.  Ur 
the  FM^overy  of  the  debt,)  that  the  tmat,  although  Tolantary,  waa  binding  upon 
A.'s  eatate  ;  and  an  injunction  which  had  been  granted  by  the  Court  below,  waa 
on  that  ground,  upheld  on  appeal,  the  Court  being  of  opinion  that  the  traiwac- 
tkm  amounted  to  the  eame  thing  ae  If  A.  had  declared  himself,  instead  of  B. 
» of  the  debt  for  the  PlaintiC 


In  the  month  of  Febraary,  1841,  Thomas  Wany  letit  the  sum 
of  6O01.  to  the  Defendant  Jenkyos.  In  the  month  of  December 
following,  Thomas  Warry  died,  and  the  defendant,  Geoi^e  War- 
ry  haying  shortly  afterv^ards,  as  his  personal  representatiFOi 
bcought  an  action  against  Jenkyns  to  recover  the  500/.,  this  bill 
was  filed,  allegiog  that  the  money  was  originally  intended  to  be 
repaid  in  a  short  time,  bnt  that  soon  after  the  loan  had  been 
made,  Thomas  Warry  sent  a  verbal  message  to  Jenkyns  by  one 
Bartholomew,  a  common  friend  of  theirs,  desiring  him  no  longer 
to  consider  the  money  as  due  to  him,  Thomas  Warry,  bnt  to  hold 
it  "  upon  trust  for  the  Plaintiff,  to  be  at  her  absolute  disposal,  for  her 
own  use  and  benefit."  That  Bartholomew  delivered  the  mes- 
sage^ and  Jenkyns  accepted  the  trust ;  and  that  the  transaction 
was  communicated  to  the  plaintiff  both  by  Thomas  Warry  and 
by  Jenkyns,  and  that  Jenkyns,  afterwards,  dnring  the  lifetime  of 
Warry,  and  with  his  knowledge,  paid  to  the  plaintiff  the  sum  of 
1(M.  in  part  execution  o(\he  trust ;  and  that  Thomas  Warry  had 
never  afterwards  demanded  payment  of  the  money  or  any  part 
of  it 

(a)  Reported  below,  1  Hare,  458* 

jira.  GT§enwo9d  v.  Curtis,  6  Maaa.  Rep.  378.  9.  Blanehard  v.  RusseU,  ubi  w 
frm,  Prmxierr.  WiU9x,A  Robi  Loniaiana  Rep  517.  Pal.  Pr.  dt  Ag.  (Ed.  by 
DanL)  64.  a.  e.  In  the  abeence  of  proof  of  the  foreign  law,  onr  own  law  will  bo 
t  as  Uie  role  of  daemon.    Btntinek  ▼.  WUlink,  3  Hare,  1. 
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The  bill  prayed,  that  it  might  be  declared  that,  under  those 
circumstances,  Jenkyns  became  and  was  trustee  of  the  60(U.  for 
the  Plaintiff,  and  that  he  might  be  decreed  to  pay  the  490/.  resi- 
due thereof,  to  the  Plaintiff,  and  that  the  Defendant 
[*164]    George  Warry  might  be  restrained  *from  further  pro- 
ceeding in  his  action  against  Jenkyns. 

The  case  made  by  the  bill  was  verified  by  the  affidavits  of  the. 
Plaintiff,  Bartholomew,  and  Jenkyns,  and  upon  those  affidavits 
Vice-Chancellor  Wigram  granted  an  injunction  to  restrain  the 
prosecution  of  the  action  until  the  hearing  of  the  cause,  the 
Plaintiff  submitting  to  pay  the  600/.  into  Court 

The  Defendant  George  Warry  now  moved,  by  way  of  appeal, 
before  the  Lord  Chancellor,  that  the  Vice-Chancellor's  order 
might  be  discharged. 

Mr.  Wakefield  and  Mr,  Kent/on,  in  support  of  the  appeal  mo- 
tion. If  the  alleged  message  from  Thomas  Warry  to  Jenkjms 
amounted  to  a  complete  gift,  or  an  effectual  release  of  the  debt, 
Jenkyns  has  a  good  defence  to  the  action  ;  if  it  did  not,  no  trust 
could  be  declared  upon  it  which  this  Court  will  enforce  in  favour 
of  a  volunteer.  Colman  v.  8arreUj{a)  Ellison  v.  EUison,{b)  An- 
trobus  V.  SfnUhi{c)  Pulverloft  v,  Pulvertoft^{d)  Ex  parte  Ppe,{e) 
Bayley  v.  BoulcotiJ^^)  Taylor  v.  Lendey.{h)  On  either  suppo- 
sition the  Plaintiff  has  no  right  to  an  injunction. 

Mr.  Sharpe  and  Mr.  G.  Russell 

The  authorities  relating  to  imperfect  gifts  have  no  application, 
ibr  the  Plaintiff  does  not  ask  the  Court  to  complete  an  imperfect 
gift,  but  to  execute  a  declared  trust ;  and  it  has  long 
[*165J  been  settled  that  a  trust  of  'personalty,  may  be  declared 
by  parol.  It  is  said,  however,  that  the  relation  of  trus- 
tee and  cestui  que  trust  cannot  be  established  unless  the  trustee 
has  the  legal  right  to  the  possession  of  the  fund  in  question- 

(a)  1  Vefl.  Jan.  50.  («)  18  Vea.  140. 

(6)  6  Vm.  656.  (g)  4  Rom.,  345. 

{c)  IS  Ves.  39.  {h)  9  East,  49. 
(<{)18  Vea.  84;8ee  p.  99. 
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Bat  the  case  of  CoUinson  r.  Patrick^^a)  in  which  a  bond  was 
assigned,  and  then  a  trust  of  it  declared,  shows  that  it  is  not  ne- 
cessary that  the  trustee  should  have  the  legal  title;  for  in  that 
case  the  legal  title  remained  in  the  obligee.  So,  in  Wtieatleyi  r. 
Purr^{b)  the  debt  remained  due  at  law  from  the  bankers  to  Har- 
riet Oliver ;  and  though  it  is  true  that  in  that  case  Harriet  Oli- 
ver declared  herself,  and  not  the  bankers,  trustee,  yet  it  can 
surely  make  no  difference  whether  the  donor  directs  his  debtor  to 
hold  the  money  in  trust  for  another,  or  whether  he  directs  him  to 
hold  it  in  trust  for  the  donee  himself,  as  trustee  for  that  other* 
The  Plaintifi's  case  is,  that  the  message  to  Jenkyns  constitutes 
no  defence  to  the  action,  but  that  it  does  constitute  a  complete 
declaration  of  trust,  which  this  Court  will  enforce  even  at  the  in- 
stance of  a  volunteer* 

Mr.  Wakefield^  in  reply. 

It  is  not  every  transaction  that  will  amount  to  a  declaration  of 
trust,  merely  by  being  represented  under  that  form.    The  mes- 
sage from  Warry  to  Jenkyns  was  more  like  a  cheque  upon  a 
banker  than  a  declaration  of  trust :  it  was  merely  an  authority 
given  by  the  creditor  to  the  debtor  to  pay  the  debt  to  a  third  par- 
ty, an  authority  which  might,  until  acted  upon,  have  been  coun- 
termanded by  the  party  who  gave  it,  and  which,  so  far  as  it  had 
not  been  acted  upon,  was  in  fact  determined  by  his  death.    But, 
even  assuming  that  the  alleged  message  was  sent  and 
delivered  in  the  very  terms  stated  in  *the  bill — that  it    [*156] 
was,  in  form,  a  declaration  of  trust  in  Jenkyns — is  that 
such  a  trust  as  this  Court  will  execute  in  favour  of  a  volunteer, 
the  legal  title  to  the  fund  in  question  not  being  in  the  trustee, 
but,  by  tlie  Plaintiff's  own  admission,  in  a  third  party  7    Upon 
this  point  CoUinson  v.  Pattrick  has  no  application,  for  it  decided 
nothing  more  than  that  this  Court  will  give  effect  to  an  assign- 
ment of  an  equitable  interest,  although  voluntary ;  a  proposition, 
of  which  it  is  strange  that  there  could  ever  have  been  any  doubt. 
If  the  opposition  to  the  plaintiffs  claim,  in  that  case,  had  pro- 
ceeded from  Catling,  it  would  have  raised  the  point  for  which  ih^ 

(a)  2  Keen,  133.  (h)  1  Keen,  551. 
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case  is  now  cited  as  aa  authority ;  but  that  was  impossiblej  be- 
cause Catling,  by  joining  with  Mrs.  Pownal  as  Plaintiff  in  the 
original  suit,  had  acknowledged  himself  a  trustee  for  her,  and 
therefore  could  not  afterwards  repudiate  that  relation  as  against 
her  assignees — assuming  that  the  assignees  had  a  right  to  stand 
in  her  place,  which  the  Court,  of  course,  held  that  they  had. 
As  to  Wheatley  v.  Purr^  it  is  not  necessary  for  us  to  question 
its  authority,  because,  there  Mrs.  Olliver  had  the  legal  title  to  the 
fund,  and  she  declared  herself  a  trustee,  and  not  the  banker.  It 
is  said,  indeed,  that  that  circumstance  can  make  no  difference ; 
and  that  may  be  true  as  regards  the  intention ;  but  in  voluntary 
gifts  form  is  substance,  and  it  is  immaterial  what  the  intention 
was,  unless  it  be  carried  into  effect  in  a  particular  form.  A  vo- 
lunteer, who  seeks  in  this  Court,  the  execution  of  a  trust  in  his 
favour  must  show  two  things ;  1st,  that  a  trustee  has  been  com- 
.  pletely  constituted  ;  and,  secondly,  that  a  trust  has  been  express- 
ly declared  :  for  the  Court  will  neither  complete  the  gift  to  the 
trustee  if  left  imperfect,  nor  raise  a  trust  by  implication  in  £gi- 
vour  of  a  volunteer ;  and  yet  one  or  other  of  these  things  is  what 
the  Court  is  asked  to  do  by  this  bill.    For  as  the  only  trust  which 

is  alleged  to  have  been  declared  is  a  trust  in  Jenkyns,  it 
[•157]    'is  only  by  implying  a  trust  in  Warry,  or  by  completing 

the  gift  to  Jenkyns,  that  the  Court  can  give  the  plaintiff 
any  relief  upon  this  record. 

The  Lord  Chancellor  . — ^This  was  an  appeal  from  a  judg- 
ment of  Vice  Chancellor  Wigram,  upon  a  motion  for  an  injunc- 
tion to  stay  proceedings  at  law.  The  facts  stated  in  support  of 
the  motion  were  shortly  these.  The  testator,  Thomas  Warry, 
had  lent  a  sum  of  5002.  to  the  Defendant  Jenkyns,  to  be  returned 
within  a  short  period.  Some  time  afterwards  Warry  sent  a  ver- 
bal direction  to  Jenkyns  to  hold  the  600/.  in  trust  for  Mrs.  MTad- 
den.  This  he  assented  to,  and,  upon  her  application,  paid  her  a 
small  sum,  102.,  in  respect  of  this  trust.  The  main  question  was, 
whether,  assuming  the  facts  to  be  as  stated,  this  transaction  was 
binding  upon  the  estate  of  Thomas  Warry.  The  executor  had 
brought  an  action  to  recover  the  6002.  so  lent  to  Jenkyns.    It  is 
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obvious  that  the  rights  of  the  parties  could  not,  with  reference  to 
this  clainii  be  finally  settled  in  a  court  of  law  ;  and,  if  the  trust 
were  completed  and  binding,  an  injunction  ought  to  be  granted. 

Some  points  were  disposed  of  by  the  Vice-Chancellor  in  this 
case,  which  are  indeed  free  from  doubt,  and  appear  not  to  have 
been  contested  in  this  Court,  viz.  that  a  declaration  by  parol  is 
sufficient  to  create  a  trust  of  personal  property  ;[1]  and  that  if 
the  testator  Thomas  Warry  had,  in  his  lifetime,  declared  himself 
a  trustee  of  the  debt  for  the  Plaintiff,  that,  in  equity,  would  per* 
feet  the  gift  to  th^  Plaintiff  as  against  Thomas  Warry  and  his 
estate.  The  distinctions  upon  this  subjtet  are  undoubtedly  re- 
fined, but  it  does  not  appear  to  me  that  there  is  any  substantial 
difference  between  such  a  case  and  the  present.  The  testator,  in 
directing  Jenkyns  to  hold  tlie  money  in  trast  for  the  Plain- 
tiff, which  was  'assented  to  and  acted  upon  by  Jenkyns,  [*1S8] 
impressed,  I  think,  a  trust  upon  the  money  which  was 
complete  and  irrevocable.  It  was  eqniralent  to  a  declaration  by 
the  testator  that  the  debt  was  a  trust  for  the  Plaintiff. 

The  transaction  tiears  no  resemblance  to  an  undertaking  or 
agreement  to  assign.  It  was  in  terms  a  tmst,  and  the  aid  of  the 
Court  was  not  necessary  to  complete  it  Such  being  the  strong 
inclfbation  of  my  opinion,  and  corresponding,  as  it  appears  to  do, 
with  that  of  the  learned  Judge  in  the  Court  below,  and 
with  the  decision  of  the  Master  of  the  Rolls  in  the  case  to  which 
he  refers,  I  cannot  do  otherwise  upon  this  motion,  and  in  this 
stage  of  the  cause,  than  refuse  the  application.[2J 

[t]  Nab  ▼. Nsb,  10  Mod.  404  ;  Fordyee  v.  WiUis,  H  Bro.  C.  C. 577 ;  BayUy  r.  BouU 
COM,  4  RuflL  345 ;  Leman  Y.Whiiley,  id.  423 ;  Benbou  ▼.  Townaend,  1  Myl.  6l  Cr.  506. 

[2JIn  the  caae  io  th«  Court  below,  1  Hare,  463,  Wi^rram,  V.  C,  said ;  **  There 
may  be  difficaltj  in  reeonefling  with  each  other,  all  the  eatea  which  have  been 
cited.  Perhaps  they  are  to  be  retonciled  and  explained  npon  the  principle,  that  a 
dedaraiion  of  tmet  pmporta  to  be,  and  it  ia  form  and  sobstaiioe,  a  complete  trans- 
•etioo,  and  the  Coort  need  not  look  beyond  the  declaration  of  trust  itself,  or 
inquire  into  its  origin,  m  order  that  it  may  be  in  a  position  to  uphold  and  enforce  it ; 
whereas  an  agreement  or  attempt  to  assign  is,  in  form  and  nature,  incomplete, 
and  the  origin  of  the  transaction  must  be  inquired  into  by  the  Court,  and  where 
there  is  no  eoiisideration»  the  Coortt  npon  its  general  principles,  cannot  complete 
what  it  finds  imperiect  There  is  a  close  analogy  for  this  reasoningi  in  the 
cases  of  suits  to    enforce    demands    arising  out   of   illicit  dealings   betweei^ 

YoL.  1  18 
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I  must  not,  however,  be  understood  as  pronouncing  any  con- 
clusive opinion  upon  the  facts  of  the  case.  The  witness  E^rtho- 
lomew,  a  professional  gentleman,  I  believe,  swears  distinctly  and 
in  positive  terms  as  to  the  direction  given  by  the  testator ;  but 
there  are  some  improbabilities  in  the  case,  and  it  is  difficult  to 
say,  as  the  Vice-chancellor  justly  observes,  what  may  be  the  re- 
sult at  the  hearing  of  the  cause.  As  the  appeal  appears  to  have 
been  encouraged,  if  not  suggested  by  the  Yice-Chancellor,  the 
motion  must  be  refused  without  costs.[3j 


[*159]    Sn  the  matter  of  Jai^es  Walter  Thomas  and  Sarah 
TuoMASi  Bankrupts. 

1843:  Not.  9. 

Ad  ioDkeeper,  who  was  a  widow,  having  dnd  intestate,  two  of  her  childran,  a 
eon  and  daughter,  took  poMetsion  of  her  furniture  and  stock  In  trade,  and  car- 
ried on  her  business  in  their  own  names  for  two  years  after  her  death,  daring 
which  time  they  paid  her  iV»«r«l  expenses  and  some  of  her  debts,  but  witliocrt 
UkiBg  oat  sdministBRiion  to  bar  astitto,  aad,  at  tho  and  of  thai  time,  becania 
bankrupts,  tha  daughter  having  a  few  months  previously  retired  from  thaJMiai* 
Bess,  and  sold  her  Khare  of  it  to  the  son.  Another  of  the  children  then  took 
out  adminlBtration  to  the  intestate,  aod  claimed  that  part  of  her  fnrnitnra  and 

parties,  &c.*'  The  decision  in  the  text  evidently  turns  upon  the  distinction  be- 
tween executed  and  executory  trusts  See  fyirther,  BUkeley  v.  Brady,  9  Dm.  & 
Walsh,  311;  Colyear  ir.Counf en  tf  Mulgrav€,fl  Keen,  SI ;  Oodtall  r.  Webb,  Id- 
99 ;  Collinson  v.  Paitnek,  Id.  123  ;  Meek  v.  KettleweU,  post.  342,  S.  C.  1  Hare,  464 ; 
Hughes  V.  Siubbt,  1  Hare,  476 ;  Fletcher  v.  Fletcher,  4  Hare,  67,  78 ;  Oarrmrd  v. 
Lord  Lauderdale,  2  Russ.  dL  M.  451 ;  S.  C.  3  Sim.  1  ;  DUlon  v.  C^ppin,  4  Myl.  6l 
Cr.  647,  671 ;  Jeffreys  v.  Jeffreys,  Cr.  &  Ph,  141  ;  Bunn  v.  Witithrop,  1  Johns. 
Ch.  Rep.  329 ;  Browne  v.  Cavendish,  1  Jones  db  Latonche,  607 ;  Wardr.  Audland, 
8  Beav.  201 , 2  Story's  Eq.  Jnr.  $  793  a  973, 4 ;  post.  348,  n.  Am  ed.  db eases theve  cited- 
[3]  OldJUld  V.  Cobbett,  post.  617.  In  Browns  t.  Ca/oendUh,  1  Jones  db  Latoucba, 
606, 37,  the  bill  was  dismissed  ^  '<  but,  considerhigthe  complicated  nature  of  the  deeda» 
and  the  uncertainty  of  the  law,"  without  costs.  For  instances  in  which  costs  hava 
been  reftised  the  prevailing  party,  on  the  ground  of  conflicting  decisions,  former  erro- 
neous decisions  or  practice,  &c.,  see  Cherry  ▼.  Bovitbee,  4  Myl.  &  Cr.  448.  Dearman 
V.  Wyeh,  Id.  553.  Brooks  v.  Purton,  Cr.  dt  Ph.  239 ;  Lane  v.  Paul,  3  Baav.  69 ;  Hope 
T.  Hope,  Id.  9S3 ;  Robey  v.  Whitewood,  7  Beav.  80 ;  Powell  v.  CoekereU,  4  Haro,  572. 
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•toek  im  ir«da  wbiob  «tJU  ramaliMd  ia  ipoeio;  but,  Hold«  that  it  ^loogad  to  the 
wngnoe»  m  hayiuf  be«n  in  the  order  and  diflpoaition  of  the  ion  at  tho  time  of  hia 
bankruptcy. 

This  was  an  appeal,  in  the  form  of  a  special  case,  from  the 
Court  of  Review. 

The  material  fac^  stated  in  the  case,  were  as  follows : — 

Sasaonah  Thomas,  the  mother  of  the  baukrupts,  kept  an  ho- 
tel in  Bristol  from  the  year  1836,  untU  the  14th  of  July,  1838, 
when  she  died  intestate,  leaving  the  bankrupts  and  two  other 
children  her  only-  next  of  kin.  Upon  her  death  the  bankrupt 
Sarah  Thomas,  who  had  up  to  that  time  lived  with  her  and 
assisted  her  in  the  hotel,  remained  in  possession  of  her  estate  and 
effects,  including  the  stock  and  property  in  the  hotel,  and  con- 
tinued to  carry  ou  the  husiness  for  about  two  months,  at  the  ex- 
piration of  which  time  hy  an  agreement  between  her  and  the 
bankrupt  James  Walter  Thomas,  who  had  theretofore  carried  on 
the  posting  business  of  the  hotel  separately  and  on  his  own  ac- 
count, the  two  businesses  were  united,  and  were  thenceforth  car- 
ried on  by  the  bankrupts  in  partnership  together  down  to  the 
month  of  April,  1840,  when  J.  W.  Thomas  being  about  to  he 
married,  it  was  agreed  between  him  and  Sarah  Thomas  that  she 
should  sell  and  relinquish  to  him  all  her  right  and  interest  in  the 
business,  and  in  the  stock  and  efiiactsthen  employed  in  it 
for  the  sum  of  *876/. ;  and  thereupon  Sarah  Thomas  re-  [*160J 
tired  from  the  place  where  the  partnership  business  was 
carried  on,  and  a  notice  of  the  dissolution  of  the  partnership  was 
duly  published  in  the  London  Gazette,  and  in  the  Bristol  news- 
Xmpers ;  and  the  name  of  Sarah  Thomas,  which  had  been  paint- 
ed on  the  front  of  the  house  where  the  partnership  business  had 
been  carried  on,  was  erased,  and  the  name  of  James  Walter  Tho- 
mas alone  remained.  Prom  that-  time  until  the  fiat  issued, 
James  Walter  Thomas  remained  in  the  sole  possession  of  the 
stock  and  effects  in  the  hotel,  the  greater  part  of  wliich  had  be 
longed  to  the  intestate,  the  rest  having  been  added  by  himself 
and  his  sister  since  their  mother's  death. 

The  funeral  expenses  of  the  intestate  and  several  of  her  deUs 
were,  after  her  death,  paid  partly  by  Sarah  Thomas,  and  partly 
hy  Sarah  Thomas  and  James  Walter  Thomas  while  they  were 
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in  partnership ;  bat  no  claim  was  made,  hj  or  on  the  part  of  any 
other  of  the  next  of  kin  of  the  intestate,  to  any  part  of  her  estate 
or  effects,  nntil  after  the  issuing  of  the  fiat  The  fiat  issued  oa 
the  14th  of  October,  1840,  and  amongst  other  property  then  in 
the  possession  of  J.  W.  Thomas,  and  which  was  sold  by  the  as- 
signees, was  that  part  of  the  stock  and  effects  in  the  hotel  whidi 
had  formerly  belonged  to  the  intestate,  amounting  in  value  to 
about  1060/. 

On  the  10th  December,  1840,  one  of  the  other  children  of  the 
intestate  took  out  letters  of  administration  to  her  estate;  and, 
having  done  so,  he  presented  a  petition  to  the  Court  of  Review, 
praying  that  the  assignees  might  account  foi,  and  pay  over  to 
him,  the  value  of  that  part  of  the  property  and  effects  so  sold  by 
them,  which  had  formerly  belonged  to  the  intestate.      And 

the  Court  of  Review  made  an  order  accordingly. 
[*161]         *The  special  case,  which  was  stated  at  the  instance  of 
the  assignees,  now  came  on  to  be  argued. 

Mr.  Russell  and  Mr.  JSaeon,  for  the  assignees,  relied  on  the 
case  of  Fos  v.  I\sheri{a)  in  which  it  was  held,  that  possession 
of  the  goods  of  an  intestate,  for  several  years,  by  a  party  who  had 
made  himself  executor  de  son  tort^  gave  to  his  assignees,  upon 
his  afterwards  becoming  bankrupt,  a. preferable  title  to  that  of  a 
creditor  of  the  intestate,  who  claimed  them  under  a  grant  of  ad- 
ministration obtained  subsequently  to  the  bankruptcy.  They 
further  contended,  however,  that  the  title  of  the  assignees  was  sus- 
tainable upon  the  broader  principle  laid  down  in  Ray  v.  Rafff{b} 
where  the  question  arose  between  a  party  who  had  seized  pro- 
perty of  a  testator  in  execution  of  a  judgment  recovered  against 
the  executor  personally,  and  a  creditor  of  the  testator,  who  had 
for  several  years  allowed  the  executor  to  deal  with  the  property 
-as  his  own ;  and  it  was  held  that  the  execution  creditor  had  the 
better  title.  The  doctrine  supposed  to  have  been  laid  down  in 
the  case  of  Farr  v.  Newman^ic)  that  the  goods  of  a  testator  ia 
the  hands  of  his  executor  could  not,  under  any  circumstances, 
be  seized  in  execution,  by  a  creditor  of  the  executor  in  his  indi- 

(a)3  B.  &;  A.  135.  («)  4  T.  R.  6SK 

(6)  Coop.  264, 
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▼idual  characttf,  had  been  reviewed  by  Lord  EldoD  in  lifLeod 
T.  JDrummoJul^a)  and  his  Lordship  was  of  opinion  that  the  pro- 
pomtiott  had  been  too  broadly  stated. 

Mr.  Swatision  and  Mr,  Osbam^  contra^  said,  they  did  not  dis- 
pute the  correctness  of  the  decision  in  Fox  v.  Fisher  with  refer- 
ence to  the  point  which  was  there  discussed,  but  that  the 
Court  of  law,  in  which  that  case  occurred  *had  consider-  {*162] 
ed  it,  solely  with  reference  to  the  doctrine  of  order  and 
disposition,  and  without  adverting  to  the  rule,  that  trust  property 
in  the  hands  of  a  bankrupt  did  not  pass  to  his  assignees.  That 
might  have  been,  because,  in  Fox  v.  Fisher^  it  did  not  appear,  as 
it  did  in  the  present  case,  that  the  party  in  possession  of  the 
goods  had  paid  any  of  the  intestate's  funeral  expenses  and  debts, 
or  otherwise  dealt  with  them  in  the  character  of  a  trustee.  That 
was  one  material  circumstance  which  distinguished  the  two  cases. 
Anotlier  circumstance,  which  applied  both  to  Fox  v.  Fisher  and 
Ray  V.  Aay,  was  the  length  of  time  during  which  the  party  had 
continued  in  possession  of  the  goods.  In  Fox  v.  Fisher  it  was 
eleven  years ;  in  Ray  v.  Ray  between  six  and  seven  years ; 
whereas,  in  the  present  case,  it  was  only  two. 

The  Lord  Chancellor. — I  do  not  think  that  makes  any  dif- 
ference ;  two  years  bring  it  within  the  principle. 

Mr.  Russellj  in  reply. 

The  Lord  Chancellor. — I  think  this  is  not  a  case  of  trus- 
tee at  all.  The  parties  have  been  in  possession  of  the  property 
as  wrongdoers.  First,  the  daughter  takes  possession  and  carries 
on  the  bnsuiess ;  after  carrj^ing  it  on  for  about  two  months  she 
admits  her  brother  into  partnership,  and  they  carry  it  on  in  their 
joint  names  for  a  certain  time.  Then  another  transaction  takes 
place  between  them.  The  daughter  sells  her  share  to  her  bro- 
ther and  retires  from  the  business.  From  the  beginning  to  the 
end,  they  deal  with  the  property  as  their  own.    The  mere  cir- 

(«)  17  Vet.  159;  see  p.  16a 
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cumataoce  of  their  haviugi  in  a  ftw  inataiuwiy  paid  debts 
[*163]    *of  the  ioteBtate,  is  entitled  to  very  little  weight ;  for, 

probably,  the  object  was,  merely  to  quiet  the  claims  of 
other  persons  who  might  have  disturbed  their  possession.  This 
brings  the  case,  therefore,  strictly  within  that  of  jFVmt  v.  Fisher^ 
decided  some  years  ago.  The  judgments  of  the  Chief  Justice 
and  of  Mr.  Justice  Bayley,  state  distinctly,  the  grounds  of  that 
decision.  And  as  it  is  desirable  that  the  law  should  be  uniform, 
and  as  I  am  satisfied  with  the  grounds  assigned  for  the  decision 
in  that  case,  I  think  the  judgment  of  the  Court  below  in  thiscasd 
must  be  reversed. 


Oliver  v,  Latham.[L]  * 

1843 :  Dee.  5. 

The  36th  seetioD  of  the  3  and  4  W.  4>  c.  43,  by  which  wttneafM,  who  wen  befoM 
inoompeteiit  by  reason  that  the  Terdiet  or  judgment  in  the  pendiflg  action  aifbt 
be  wed  as  evideace  for  or  agaiost  them  in  another  proceeding,  were  rendered 
competent  by  enacting  that  rach  verdict  or  judgment  should  not  be  so  uaed,  ap- 
pliee  to  conrti  of  equity  as  well  as  to  eourta  of  law. 

This  was  a  suit,  by  a  person  claiming  to  be  perpetual  curate 
of  the  parish  of  Barlaston,  against  certain  of  the  parishioners^  for 
tithes.  The  defendants  by  their  answer,  amongst  other  defences, 
set  up  a  modus  as  to  part  of  their  lands ;  in  support  of  which 
defence  they  examined  one  John  Aston,  who,  though  not  inter- 
ested in  any  of  the  lands  which  were  the  immediate  subject  of 
the  suit,  was  owner  and  occupier  of  other  lands  in  the  parish 
which  were  covered  by  the  alleged  modus.  At  the  hearing  of 
the  cause  before  Vice-chancellor  Knight  Bruce,  his  Honor  rejec- 
ted the  evidence  of  Aston,  and  by  his  decree,  amongst  other 
things,  directed  an  issue  to  try  the  validity  of  the  modus.[2]  Both 
sides  appealed  from  the  decree,  and  on  the  rehearing  of  the 
cause  before  the  Lord  Chancellor,  the  same  evidence  was  again 
tendered  and  objected  to. 

Mr.  Spence  and  Mr.  Eagle,  in  support  of  the  objection. 

ri]S.C.  Post.  408. 

[2]  The  case  before  the  ViceChanccllor  if  reported  1  Yo.  &  CoU.  C.  C.  943. 
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J64i,.^liver  v.  LaUuun. 

*If  Ihtt  witnesB  ia  adiniasible  at  ali,  it  can  only  be  Under    [164*] 
the  slat.  3  &  4  W.  4.  c.  42.  88.  86,  27.    Bnt  that  pTori- 
sioa  of  the  statute  doesziot  apply  to  courts  of  equity,  for  thereaaon 
stated  by  the  Jlibster  of  the  Sotls  in  HtMen  r.  Heamj{a)  and  adver* 
ted  to  by  Baron  AldeoESon  in  Barnes  v.  Stewart Jlfi)  namely,  that  the 
recital  oi  a  vitnesa^s  name  in  the  decree  of  a  Court  of  Equity  is 
not  equiralent  to  the  indorsement  of  his  name  on  the  record  at 
lawi  ioasmoch  as  it  has  not  the  effect  of  removing  his  bias  at 
the  time  of  his  examination.    It  is  true,  that  in  Wheat  ▼.  Ora* 
Aafis,(c)  the  Yioe*ChanoeUor  of  England  is.  reported  to  have  ex- 
pressed a  different  opinion ;  but,  on  a  subsequent  occasion,  in 
Hall  V.  EUisJji)  his  Honor,  after  a  careful  review  of  the  act, 
came  to  the  conchision,  that  with  the  exception  of  the  forty-se- 
cond section,  it  applied  to  courts  of  law  only.    Independently, 
however,  of  this  objection,  we  submit  that  the  interest  of  this 
witness  in  the  event  of  the  suit,  is  of* such  a  nature,  that  even  at 
law  the  statute  could  not  make  him  competent    For  it  has  been 
repeatedly  held,  that  the  statute  applies  exclusively  to  those 
cases  in  which ^he  only  interest  of  the  witness  is,  that  the  ver- 
dict or  judgment  might  be  used  for  or  against  him  in  another 
proceeding.    If  the  witness  has  a  scintilla  of  interest  in  the  re- 
sult of  the  suit  beyond  that,  the  statute  does  not  apply ;  jBur- 
gess  V.  CutkiU^{e)  Stanley  v.  Jobsony{g)  Chreen  v,Warburton.{h) 
Now,  what  the  witness  in  this  case  comes  to  prove  is  a  district 
modus,  which,  if  established,  will  cover  his  own  land.    It  is  trae 
that  his  own  land  is  not  in  question  in  this  particular  suit,  but 
it  cannot  be  doubted  that  any  judicial  decision  in  favour 
of  a  modus,  as  regards  any  of  the  occupiers  of  land  *with-    [*165] 
in  its  alleged  limits,  tends  to  establish  it  as  to  all ;  and  if 
every  parishioner  might,  in  turn,  be  a  witness  for  every  other, 
the  modus  might,  in  the  end,  be  established  altogether  by  the 
evidence  of  interested  parties. 

Mr.  Bateler^  centra. 

(ft)  1  Bear.  445  ;  lee  p.  449.  (e)  1  M.  &.  Rob.  315. 

(I)  1  Y.  at  CoU.  193.  (^)  3  M.  &  Rob.  103. 

(c)  7  Bim.  61.  (A)  3  M.  &.  Rob.  105* 
(4  9  Sim.  530. 
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The  case  of  Hayle  r.  Coupej{a)  which  was  decided  in  the 
Court  of  Exchequer  on  the  yery  same  day  that  this  cause  was 
under  discussion  in  the  court  helow,  is  decisiTe  as  to  (he  applica^ 
tioo  of  the  statute  to  a  case  of  this  kind,  at  law  ;  tor  ihere^  a 
copyholder  was  called  as  a  witness  to  prore  a  custoui  to  get 
stones  within  the  manor,  and  it  was  held  that  he  was  competent 
under  the  statute,  although  his  eyidence  was  attempted  to  be  ex* 
eluded  on  the  same  grounds  which  have  been  urged  in  the  pre- 
sent case.  That  authority,  therefore,  reduces  the  question  to 
the  simple  point,  .whether  the  statute  applies  to  courts  of 
equity 

The  Lord  Chancellor. — It  would  be  a  very  great  incon- 
yenience  if  one  rule  of  evidence  were  to  prevail  in  this  Court, 
and  another  in  courts  of  law.  But  I  do  not  think  that  a  proper 
construction  of  these  clauses  will  lead  to  any  such  result.  The 
clauses  contain  two  distinct  provisions ;  one  is  matter  of  sub- 
stance, the  other  of  form.  The  twenty-sixth  clause  provides, 
<<  that  if  any  witness  shall  be  objected  to  as  incompetent,  on  the 
ground  that  the  verdict  or  judgment  in  the  action  in  which  it 
diall  be  proposed  to  examine  him  would  be  admissible  in  evi* 
dence  for  or  against  him,  such  witness  shall  nevertheless  be  ex- 
amined, but  in  that  case  a  verdict  or  judgment  in  that  action  ia 

favour  of  the  party  in  whose  behalf  he  shall  have  been 
[166*]    examined,  shall  not  be  admissible  in  evidence  *for  him 

or  any  one  claiming  under  him,  nor  shall  a  verdict  or 
judgment  against  the  party  in  whose  behalf  he  shall  have  beea 
examined  be  admissible  in  evidence  against  him  or  any  one 
claiming  under  him." — If  the  enactment  had  ended  there,  no 
question  could  have  arisen.  In  the  next  clause,  however,  it  is 
provided,  '<  that  the  name  of  every  such  witness  shall  at  the 
trial  be  endorsed  on  the  record  or  document  on  which  the  trial 
shall  be  had,  together  with  the  name  of  the  party  on  whose  be- 
half he  was  examined,  and  shall  be  afterwards  entered  on  the 
record  of  the  judgmetit ;  and  such  endorsement  or  entry  shall 
be  sufficient  evidence  that  such  witness  ^as  examined,  in  any 

(a)  9  Mee.  &  Wels.  450. 
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subsequent  proceedings  in  which  the  verdict  or  judgment  shall 
be  offered  in  evidence."  This  last  section,  it  is  true,  applies  ex- 
clusively to  courts  of  law  :  but  the  first  clause  contains  the  sub- 
stantial part  of  the  enactment :  what  follows  is  a  mere  regulation 
for  the  sake  of  caution.  Such  a  regulation  was  necessary  in 
courts  of  law,  where,  generally  speaking,  the  record  contains  no 
mention  of  the  evidence  on  which  the  judgment  was  founded, 
bat  it  is  wholly  unnecessary  in  courts  of  equity,  where  the  de- 
cree recites  the  evidence. 

I  am  therefore  clearly  of  opinion,  that  this  statutable  rule  of 
evidence  applies  to  courts  of  equity,  as  well  as  to  courts  of  law. 
As  to  the  other  point  which  has  been  argued,  I  shall  admit  the 
evidence  on  the  authority  of  that  case  in  the  Exchequer,  subject 
of  course,  to  any  thing  Mr.  Spence  may  say  in  his  reply,  if  he 
thinks  that  the  case  of  a  modus  can  be  distingiaished  from  that 
of  a  manorial  custom. 


The  point  was  not  further  adverted  to  in  the  argument,  and 
no  judgment  has  yet  been  pronounced  upon  the  appeal. 


^SfliALEV  V.  Earl  Ferrers.  [*J*ri 

1S43:  AprUlS;  Deo.  9. 

A  testator  deviied  certain  eitatM  to  the  use  of  trosteos  for  the  term  of  500  yean, 
aad,  subject  thereto,  to  the  oae  of  other  trustees,  to  preserve  oontingent  remain* 
ders,  with  remainder  to  the  first  and  other  sons  of  C7  S.  (then  an  infant,)  with 
diveiw  remainders  over;  and  be  directed  that  the  trastees  of  the  term  shonid* 
after  paying  certain  annuities,  apply  so  much  of  the  rents  and  profits  of  the 
eatato  as  they  should  think  fit,  (not  exceeding  in  any  one  year  a  certain  amount,) 
In  aid  of  another  fund,  to  the  maintenance  and  education  of  C.  S.,  until  sho 
shoidd  altaia  twenty-one  or  mairy,  and  that  they  should  accumulate  the  snrplw 
iwts  and  prsfits  for  the  benefit  of  C.  S.  when  she  should  attain  twenty-one  or 
nairy,  and  if  she  should  die  under  twenty -one  and  unmarried,  then  for  the  benefit  of 
the  parties  entitled  under  the  subsequent  limitations  of  the  estates,  and  that  upon  her 
attaining  twenty -one  or  marrying,  they  should,  during  her  lifotime,  pay  the  sur. 
plw  renli,  after  payment  of  the  annuities,  to  her  ibr  her  separate  use. 

HsM,  that  the  emiui  aminally  ^plie^  out  of  the  rents  end  profits,  under  the  tmrti 
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of  the  tomi,  to  the  mainteiuuiee  and  edacaUon  of  C.  6.  until  her  marriafe,  were 
not  UaUe  to  legacy,  doty. 

Earl  Ferrers  being  entitled  in  fee  simple  to  considerable 
real  estates  in  Leicestershire  and  elsewhere,  made  his  will,  dated 
the  12th  of  April,  1827,  by  which,  amongst  other  things,  he  de- 
vised his  Leicestershire  estates  to  the  use  of  certain  trustees  for  a 
term  of  600  years,  and,  subject  thereto,  to  the  use  of  other  trus- 
tees, during  the  life  of  Caroline  Shirley,  then  an  infant  of  the 
age  of  eight  years,  the  reputed  daughter  of  his  late  son  Robert 
Viscount  Tamworth,  on  trust  to  preserve  contingent  remainderSi 
with  remainder  as  to  all  the  said  estates  (except  certain  portions) 
to  the  use  of  the  sons  and  daughters  of  the  said  Caroline  Shirley 
successively  in  tail,  with  divers  remainders  over,  and  ultimately 
to  the  use  of  the  testator's  right  heirs ;  and,  as  to  the  excepted 
portions,  to  the  use  of  the  daughters  of  Caroline  Shirley,  (other 
than  the  eldest  who  under  the  previous  limitations  should  be* 
come  entitled  to  the  other  Leicestershire  estates)  as  tenants  in 
common  in  fee,  with  cross  limitations  between  such  daughters, 
in  the  event  of  any  of  them  dying  under  twenty  one  and  unmar- 
ried ;  and  in  case  there  should  be  no  such  daughter  who  should 
attain  twenty-one  or  marry  under  that  age,  then  to  the  same 
uses*  as  were  before  limited  of  the  rest  of  the  Leicestershire 

estates. 
[*168]  *The  testator  then  directed  the  trustees  of  the  term  of 
500  years,  out  of  the  rents  and  profits  of  the  said  estates, 
to  pay  and  satisfy  certain  annuities,  and,  until  Caroline  Shirley 
should  attain  twenty-one  or  marry  under  that  age,  to  keep  the 
testator's  mansion-house  at  Radcliffe-upon-Wreke  in  repair,  and 
also  to  pay  the  rent,  rates,  taxes,  and  other  outgoings  of  hie 
other  mansion-house  at  Craven  Hill  (which  was  leasehold  ;)  and, 
in  aid  of  the  funds  thereinafter  provided  for  the  like  purpose,  to 
apply  so  much  of  the  rents  and  profits  of  the  said  estates,  not 
exceeding  in  the  whole  in  any  one  year,  (including  the  rent, 
taxes,  and  other  outgoings  of  the  house  at  Craven  Hill,)  the  sum 
of  2000/.,  as  the  trustees  should  in  their  discretion  think  fit,  in 
the  clothing,  maintenance,  and  education  of  the  said  Caroline 
Shirley,  fitting  and  suitable  to  the  fortune  she  would 
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and  to  invest,  and  accumulate  the  interest  of,  the  surplus  rents' 
of  the  said  estates,  after  answering  the  purposes  aforesaid,  until 
she  should  attain  twenty-one  or  marry  under  that  age;  and 
upon  the  happening  of  either  of  those  events,  to  stand  possessed 
of  the  accumulations  and  the  securities  on  which  the  same  should 
then  be  invested,  upon  such  trusts  and  for  such  purposes  as  she 
should  by  deed  or  will  appoint ;  and  in  default  of  such  appoint- 
ment, in  trust  for  her  absolutely ;  provided  always,  that  if  she 
should  die  under  twenty-one  and  without  having  been  married, 
the  trostees  were  to  stand  possessed  of  the  accumulations  so  to 
be  made,  and  the  securities  on  which  the  same  should  be  in- 
vested, on  trusts  corresponding  as  nearly  as  might  be  to  the  uses 
before  limited  of  the  Leicestershire  estates,  except  those  of  the 
term  of  500  years.  And  after  Caroline  Shirley  should  have  at-, 
tained  twenty-one  or  married,  the  same  trustees  were  during  her 
lifetime  to  pay  the  surplus  rents  after  answering  the  said  annui- 
ties, to  her,  for  her  separate  use. 

Mn  a  subsequent  part  of  his  will,  after  devising  certain  [*169J 
real  estates  in  Staffordshire  in  trust  for  sale,  and  directing 
the  proceeds,  together  with  his  residuary  personal  estate,  to  be  ac- 
cumulated for  the  benefit  of  Caroline  Shirley  when  she  should 
attain  twenty  one  or  marry'  under  that  age,  with  a  like  Jimiti^tion 
over  as  before  mentioned,  in  the  event  of  her  dying  under  that 
age  unmarried,  the  testator  devised  other  freehold  and  copyhold 
estates  to  other  trustees,  upon  trust  for  the  said  Caroline  Shirley, 
when  she  should  attain  twenty-one  or  marry  under'that  age,  in 
(ee  ]  with  a  direction  to  the  said  trustees  in  the  meantime,  until 
die  attained  twenty  one  or  married,  to  pay  and  apply  the  rents 
and  profits  of  those  estates  to  her  maintenance  and  education,  as 
they  should  think  fit. 

The  testator  died  shortly  after  the  date  of  his  will ;  and  after 
his  death  this  suit  was  instituted  for  the  purpose  of  administering 
the  trusts  of  his  will,  and  making  Miss  Shirley  a  ward  of  the 
Court 

On  the  26th  of  August,  1837,  Miss  Shirley,  being  then  eigh- 
teen  years  of  age,  intermarried  with  Don  Lorenzo,  Duke  Sforza 
Cesarini. 

After  all  other  legacy  duties  which  became  payable  under  the 
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will  had  been  duly  paid,  a  claim  was  made  on  the  part  of 
Crown,  for  payment  of  legacy  duty  at  the  rate  of  10  per  cent, 
upon  the  amount  of  the  rents  and  profits  which  had  been  annu- 
ally applied  under  the  trusts  of  the  term,  to  the  maintenance  and 
education  of  Miss  Shirley  previously  to  her  marriage,  and  also 
upon  the  accumulations  of  the  surplus  rents  during  the  same 
period,  on  the  ground  that  those  rents  and  profits  and  accumulsr 
tions  were  in  the  nature  of  an  annuity  or  legacy(a) 
[*170]  ^charged  upon  the  testator's  real  estates.  That  claim 
having  been  resisted  by  the  executors,  the  commissioners 
of  Stamps  and  Taxes,  with  a  view  to  bring  the  question  to  an 
issue,  put  a  stop  upon  the  dividends  of  a  sum  in  Court,  constitu^ 
ting  part  of  the  testator's  residuary  estate,  to  the  income  of 
which  the  Duchess  was  intitled  for  life,  under  the  settlement 
made  on  her  marriage,  to  her  separate  use. 

The  Duchess,  thereupon,  presented  a  petition  praying  a  decla- 
ration that  legacy  duty  did  not  attach  upon  the  rents  in  question, 
and  that  the  stop  might  accordingly  be  removed. 

The  petition  now  came  on  to  be  heard  before  the  Lord  Chan- 
cellor, all  parties  consenting  to  be  bound  by  his  Lordship's  deci- 
sion. The  argument  was  confined  to  the  amount  of  the  rents 
which  had  been  applied  to  the  maintenance  and  education  of  the 
petitioner,  there  having  been,  in  fact,  no  surplus  to  accumulate.  ^ 

Mr.  Purvis  and  Mr.  Bagshawe,  for  the  petitioner,  and  Mr. 
Belhell  and  Mr.  Siinton,  for  the  Duke,  who  was  interested  in 
the  fund  under  the  marriage  settlement,  contended  that  a  trust 

of  this  kind,  for  the  maintenance  of  an  infant  out  of 
[•171]    the  rents  and  profits  of  real  estate,  *of  which,  subject  to 

the  trust,  she  was  herself  tenant  for  life,  was  merely  a 

(a)  The  enactments  npon  which  the  daino  was  founded  are  contained  in  the 
third  part  of  the  schedule  to  the  55  G.  3.  c.  184,  in  which,  after  imposing  oertain 
daties  apon  every  legacy  of  the  amount  of  80Z.  or  upwards,  given  oat  of  (he  testa- 
tor^s  personal  estate,  or  out  of  or  charged  upon  his  real  or  heritable  estate,  or  oot  of 
any  monies  to  arise  by  sale,  mortgage,  or  other  disposal  of  bis  real  or  heritable 
estate,  or  any  part  thereof,  it  is  declared  that  all  gifts  of  annuities  or  by  way  of 
annuity,  or  of  any  other  partial  benefit  or  interest  out  of  any  sudi  estate  or  effects 
as  aforesaid,  shall  be  deemed  legacies  within  the  intent  and*  meaning  of  that 
•chednle. 
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qualified  Cbrm  of  ownership  or  enjoyment  of  the  land  itself,  and 
not  a  <'  partial  benefit  or  interest  out  of"  the  land,  and  that  the 
iolaotion  of  the  act  was,  to  impose  a  duty  upon  those  gifts  only 
which  were  paiely  pecuniary,  and  which  were  charged  upon 
land  derised  to  another  person.  The  Attorney- General  y; 
Jacksonj{a)  and  Pickard  ▼.  Tke  Attorney-Genera^b)  were 
both  cases  of  that  kind,  and,  in  that  respect,  clearly  distinguish- 
able from  the  present. 

Mr.  Elderton^  appeared  for  the  trustees. 

Mr.  Twiss  and  Mr.  Romilly,  for  the  Crown,  contended  that  it 
was  immaterial  whether  the  trust  was,  to  apply  a  certain  sum 
out  of  the  rents  and  profits,  or  a  certain  portion  of  the  rents 
and  profits  themselves ;  the  expressions  were  of  equivalent  im- 
port, and  either  of  them  amounted  to  a  gift,  "  by  way  of 
annuity,"  of  a  certain  sum  out  of  the  income  of  the  estate, 
or  at  all  events,  to  ''  a  partial  benefit  or  interest  out  of  the  estate.'' 
The  cases  cited  on  the  other  side  shewed  that  if  the  allowance 
for  maintenance,  under  the  trusts  of  the  term,  had  stood  alone 
and  uncoupled  with  a  collateral  interest  in  the  land,  under  other 
parts  of  the  will,  it  would  have  been  liable  to  legacy  duty.  But 
if  that  were  so,  what  amount,  it  might  be  asked,  of  such  colla- 
teral interest  in  the  land  was  sufficient  to  take  away  the  right  of 
the  Crown  ?  would  the  devise  of  a  single  farm  or  even  of  a  sin- 
gle acre  be  enough  ? 

The  Lord  Chancellor,  (without  hearing  a  reply.) — The  ef- 
fect of  the  will  is  to  give  the  petitioner  a  life  estate  subject  to  ceu 
tain  charges,  and  coupled  with  a  direction  to  the  trus* 
tees  *to  apply  a  limited  portion  of  the  rents  to  her  mainte-  [*179] 
nanoe  and  education  until  she  attain  the  age  of  twen« 
ty  one  or  marry.  The  direction  merely  does  what  this  Court 
would  have  done  without  it.  The  petitioner  would  have  been  en- 
titled at  all  events  to  maintenance  out  of  the  rents  and  profits  of 
the  real  estates.  It  is  true,  the  trustees  have  a  discretion  to  allow 
a  portion  of  the  rents,  not  exceeding  a  certain  amount,  for  that 

(c)  9  Cf.  k.  J.  101.  (6)  6  Mee.  &  Wels.  348. 
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purpose :  but  still  the  estate  out  of  which  the  allowance  vi  to 
come  is  her  estate.  Nothing  but  what  is  a  diarge  upon  the 
estate  of  another  person  will  come  within  the  statute.  It  is  very 
important  that,  as  far  as  possible,  we  should  avoid  refinements  in 
the  construction  of  this  act  I  am  of  opinioB  that  no  legacy  duty 
is  payable,  and  the  stop  must  be  taken  off. 


Besch  v.  FaOLicH. 


184S:  Dec.  13. 

On  a  bill  to  diflMlve  a  partuenhip,  on  the  pound  of  the  lanacy  of  a  partner,  Um 
CoQTt  will  not  make  itf  decree  retroepectiTe,  even  to  the  filinf  of  the  bill  still  lea  to 
the  time  when  the  Defendant  fint  became  incapable  of  attending  to  the  basin 


On  the  9th  of  December,  1824,  the  Plaintiff  and  Defendant 
entered  into  partnership  in  the  business  of  tailors,  for  aCterm  of 
twenty-one  years,  subject  to  bo  determined,  at  the  option  of  either 
party,  at  the  expiration  of  fourteen  years.  The  capital,  consist- 
ing of  lOOOZ.  was  contributed  in  equal  moieties,  and  the  deed  of 
co-partnership  contained  the  usual  covenant  by  both  parties, 
that  they  would  respectively  at  all  times,  during  the  continuance 
of  the  partnership,  employ  themselves  diligently  in  promoting 
the  interests  of  the  concern  ;  in  addition  to  which  there  was  a 
special  covenant  by  the  Plaintiff  (\riio  had,  for  some  years  pre- 
vious to  the  formation  of  the  partnership,  acted  as  foreman  to  the 
Defendant's  father  in  the  same  trade)  that  he  would  wholly  and 
exclusively  devote  his  time  and  attention  to  the  bu- 
[*173]  siness,  *and  use  his  best  endeavours  to  promote  the  pros- 
perity of  the  same  for  the  benefit  of  himself  and  the  De- 
fendant 

In  the  month  of  November,  1837,  a  commission  of  lunacy  is- 
saed  against  the  Defendant,  under  which  he  was  found  to  have 
been  of  unsound  mind,  and  incapable  of  managing  his  affairs, 
from  the  28tb  of  October,  1834 :  whereupon  the  Plaintiff  in  the 
month  of  December,  1837^  filed  his  bill,  stating  that  the  Defend- 
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ant  had  since  tbe  spring  of  the  year  1834,  in  consjsqttence  of  his 
malady,  absented  himself  from,  and  taken  no  part  in  the  man- 
agement of  the  business,  and  praying  that  the  partnership  might 
be  declared  to  have  been  dissolved,  as  from  that  time. 

A  formal  answer  was  put  in  by  the  Committee  of  the  lunatic, 
submitting  his  rights  to  the  protection  of  the  Court,  and  the 
Plaintiff  went  into  evidence  as  to  tbe  time  at  which  the  Defend- 
ant had  become  incapable  of  attending  to  the  business. 

The  cause  was  heard  as  a  short  cause  before  the  Yice-Chan- 
cellor  of  England,  on  the  24th  of  Hay,  1839,  when  his  Honori 
by  his  decree,  amongst  other  things,  declared  the  partnership  dis« 
solved  from  the  1st  of  May,  1834,  from  which  time  it  was  prov- 
ed by  evidence  in  the  cause  that  the  Defendant  had,  by  reason 
of  his  unsoundness  of  mind,  been  unable  to  attend  to  or  assist 
in  the  partnership  business. 

In  the  month  of  December,  1841,  when  considerable  progress 
had  been  made  in  taking  Ihe  accounts  under  that  decree,  an  ap- 
peal, against  the  above-mentioned  part  of  it,  was  presented,  on 
behalf  of  the  Defendant,  under  the  sanction  of  the  Lord  Chan- 
cellor in  lunacy. 

*Tha  appeal  now  came  on  to  be  heard.  l*^*^*] 

Mr.  Swansion^  and  Mr.  Tennantf  for  ther  Appellant. 

The  Court  will  not  make  a  retrospective  decree  for  a  dissolu- 
tion of  partnership  on  the  ground  of  lunacy ;  for  the  lunacy  of 
a  partner  is  not,  ipsofacto,  a  dissolution  of  the  partnership,  as 
bankruptcy  is,  but  only  a  ground  for  applying  to  a  court  of  equi-. 
ty  to  determine  the  contract,  on  the  ground  that  one  of  the  par- 
ties has  become  unable  to  fulfil  it.  Huddleston^s  Ca8e,{a) 
Sayer  v.  B9nnBij^b)  Jones  "v.  Noy^c)  and  as  it  is  the  decree  of 
the  Court  which  dissoWes  the  partnership,  the  date  of  the  disso- 
lution ought  to  be  the  date  of  the  decree.  It  is  true,  that  in  Kir* 
bff  V.  Carri{d)  which  will  perhaps  be  relied  on  by  the  other  side, 
a  partnership  was,  under  similar  circumstances,  declared  to  have 

(«>  1  SwuMt  514  n.     Cited  2  (c)  2  MyL  &  K.  125. 

Vei.  MB.  35l  '  {d)3  Y.  k.C.  184. 

(l)ICoz,  107;Mep.  110. 
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been  dissolved  as  from  the  filing  of  the  bill :  but  the  point  does 
not  appear  to  have  been  argued,  and  the  decree  was  probablf 
not  opposed. 

Hr.  Siuart  and  Mr.  Bacon,  for  the  Respondent. 

It  is  immaterial  whether  the  lunacy  of  a  partner  is  or  is 
not  ipso  f  ado,  a  dissolution  of  the  partnership,  for  If  it  incapaci- 
tates one  of  the  partners  for  the  performance  of  his  part  of  the 
contract,  this  Court,  which  acts  on  the  assumption  that  what 
ought  to  have  been  done  has  been  actually  done,  will  decree  a 
dissolution  from  the  time  when  the  incapacity  commenced. 

[The  Lord  CHA^XELLOR. — How  can  that  be  ?  Suppose  the 
Plaintiff  became  insolvent.  The  lunatic  would  be  bound,  no^ 
withstanding  this  retrospective  decree,  to  pay  the  part« 
[*i76]  nership  debts  contracted  during  the  time  *that  the 
business  continued  to  be  carried  on  in  the  joint  names. 
Besides  it  must  be  remembered  that  there  are  three  coosidera^ 
tions  between  partners.  The  share  of  each  in  the  ca|H(al ;  the 
share  of  each  in  the  good  will ;  and  the  labour  which  each  un* 
dertakes  to  devote  to  the  business.  Yow  argument  i^  that 
because  one  of  these  considerations^^nd  that,  perhaps,  the  least 
valuable  of  the  three-^fails,  you  are  entitled  from  that  time  to 
take  to  yourself  the  whole  benefit  of  the  other  two ;  and  that  too, 
while  your  partner  remains  jointly  liable  for  the  debta  of  the 
partnership  during  the  intermediate  period.  How  can  that  be 
right  ?  it  would  be  contrary  to  all  principles  of  justice.] 

A  difierent  rule  would  operate  injuriously  to  the  lunatic  part* 
ners  themselves,  for  it  would  induce  their  co-partners  to  oome 
for  a  dissolution  on  the  first  symptom  of  derangement,  without 
waiting  to  see  whether  the  iocapaeity  was  any  thing  more  thm 
temporary. 

[The  Lord  Chancellor. — If  such  a  case  should  oocur,  and 
there  were  any  doubt  as  to  the  nature  of  the  malady,  the  Court 
might  direct  an  enquiry  upon  that  point,  as  appears  to  have 
been  done  in  Sayer  v.  EenneiL] 

If  the  Court  has  a  discretion  in  fixing  the  time  of  the  dissolu- 
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tion,  it  is  a  material  circumstance  in  this  case  that  the  bill  was 
filed  immediately  on  the  Defendant's  being  found  lunatic  by  in- 
quisition,  and  also,  that  the  decree  was  never  complained  of  un- 
til the  accounts  had  been  gone  into,  and  it  had  been  ascertained 
that  a  later  dissolution  would  be  more  for  the  Defendant's  be- 
nefit. 

The  Lord  Chancellor,  (without  wailing  for  a  reply.) — 
Whatever  delay  has  occurred  is  imputable  to  the  Plaintiff 
himself;  it  was  competent  to  him  to  have  filed  *his  bill  [*176] 
at  any  moment  since  the  time  when  his  partner  first  be- 
came incapable  of  attending  to  the  business :  but  he  chose  to  lie 
by  for  several  years,  and  having  during  that  time  had  the  bene- 
fit of  his  partner's  share  of  the  capital  and  good  will,  he  cannot 
now  say  that  the  partnership  is  to  be  dissolved  as  from  the  time 
when  the  insanity  commenced  :  for,  what  a  hardship  it  would 
be  if  the  Plaintiff  were  to  take  all  the  profits  which  have  since 
accrued  from  the  Defendant's  share  of  the  partnership  property, 
while  the  Defendant  remained,  during  all  that  time,  liable  to 
the  losses. 

Upon  the  other  question,  whether  the  dissolution  ought  to  be 
from  the  filing  of  the  bill  or  from  the  date  of  the  decree,  I  have 
felt  some  doubt,  but  upon  consideration  I  think  it  ought  to  be 
from  the  date  of  the  decree — that  is,  of  the  decree  below.  As 
between  the  partners  themselves,  indeed,  there  is  no  reason  why 
it  should  not  be  from  the  filing  of  the  bill ;  but  as  regards  third 
parties,  the  dissolution  does  not  take  place  until  it  is  declared  by 
the  Court ;  and  therefore  the  hardship  and  inconvenience  of  a 
retrospective  dissolution,  to  which  I  have  already  adverted 
would  apply  to  that  interval  as  well  as  to  the  interval  between 
the  commeocement  of  the  insanity  and  the  filing  of  the  bill.  I 
think,  therefore,  that  the  partnership  must  be  declared  to  have 
been  dissolved  as  from  the  date  of  the  Vice-Chancellor's  decree, 
and  that  the  decree  must  be  varied  accordingly. [1] 

[1]  In  SgMder  ▼.  Sandtr,  3  CoUyer,  276,  Knight  Brace,  V.  C,  decreed  a  die- 
•oiatioa  on  the  grennd  of  inmnity,  u  irom  the  date  of  the  decree^— By  artidee  of 
paitnenhip  between  A.  &.  B.  the  partnership  wae  to  be  dissolyed,  on  either  party 

Vol.  I.  20 
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The  province  of  a  fupplemental  bill  in  aid  ef  a  decree  le  merely  to  carry  out  and 
give  faller  eflfoct  to  that  decree,  and  not  \o  obtain  relief  of  a  difltont  kind,  and 
on  a  different  principle ;  the  latter  being  the  province  of  a  supplemental  bill  in 
the  natore  of  a  bill  of  review,  which  cannot  be  filed  without  the  leave  of  the 
Court  And  therefore,  where,  in  a  enit  for  the  execution  of  the  trofte  of  a  will, 
the  original  bill  had  prayed,  and  the  decree  had  directed,  merely  the  common 
acooontf  againat  the  ezeenton,  and  (he  Plaintiff  afterwards  filed  a  supplemental 
bill,  without  the  leave  of  the  Court,  alleging  that  in  taking  the  aeeoonts  in  the 
Master's  ofiice,  he  had  discovered  for  the  first  time  that  the  executozs  had  been 
guilty  of  misconduct,  and  praying  relief  against  them  in  respect  of  their  wilful  ne- 
glect and  default ;  the  supplemental  bill  was  ordered  to  be  taken  off  the  file  ibr 
irregularity. 

Where  a  bill,  which  was  in  part  a  supplemental  biU  in  the  natnre  of  a  bill  of  re- 
view and  in  part  a  bill  of  revivor,  bad  been  filed  without  lei^ve  of  the  Coort ;  the 
whole  was  ordered  to  be  taken  off  the  file,  although,  as  a  mere  bill  o^  reyivor,  it 
would  have  been  regularly  filed  without  leave. 

John  Hodson,  the  testator  in  the  cause,  by  his  will  devised 
and  bequeathed  all  his  real  and  personal  estate,  after  payment 
of  bis  debts,  to  his  wife  Elizabeth  Hodson,  and  John  Bali  and 
Robert  Richardson,  upon  trust  to  pay  an  annuity  of  30/.  to  his 
wife  during  her  lifej  and  to  divide  the  remainder  of  the  income 
equally  among  his  children  who  should  survive  him,  and  the 
lawful  issue  of  such  as  should  be  dead  at  the  time  of  his  decease : 
and  he  directed  that  his  wife  should  be  the  sole  guardian  of  his 
children,  and  have  tiie  sole  management  of  his  estate,  and  re- 
ceive and  collect  the  rents  and  profits  thereof,  in  order  to  save 
as  much  as  possible,  his  other  trustees  the  trouble  of  so  doing ; 
but  he  also  directed  that  the  other  trustees  should  annually  in- 
vestigate the  widow's  accounts,  for  the  satisfaction  of  all  parties 
concerned. 

The  testator  died  in  the  year  1815,  leaving  a  numerous  fami- 
ly, and  his  will  was  shortly  afterwards  proved  by  bis  widow 

giving  the  other  six  months'  notice.  A.  gave  the  required  notice,  and  it  was  held 
that  it  was  efiTeetual,  notwithstanding  B.  was  insane  when  it  was  given.  JMsH- 
•on  V.  Lockie,  15  Sim.  385.    . 
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and  the  two  other  executors  therein  named.  The  widow  died 
in  the  year  1832,  and  in  the  year  1836  the  original  bill  in  this 
cause  was  filed  by  one  of  the  testator's  sons  against  Ball  and 
Richardson,  and  the  personal  representative  of  the  widow,  and 
other  partiefl^  in  which,  after  stating  that  all  the  three 
execolora  *had,  in  the  month  of  Febroary  1816,  proved  [*178] 
the  will  and  undertaken  the  trusts  th^eof,  and  that  the 
widow  had  with  the  knowledge  and  concurrence  of  her  co-trus- 
tees, entered  into  the  possession  of  the  testator's  personal  estate, 
and  into  the  receipt  of  the  rents  and  profits  of  his  real  estate 
it  was  alleged  that  she  had  during  her  lifetime  wasted  and  mis- 
ajq^lied  the  assets ;  but  the  bill  contained  no  charge  of  defiiult 
against  the  other  executors,  and  it  prayed  merely  the  usual  ac- 
oount  of  their  receipts  and  payments,  in  respect  of  the  testator's 
estate,  since  the  decease  of  the  widow,  with  the  usual  account, 
agaiost  her  representative,  of  what  was  due  from  her  to  the  es- 
tate at  the  time  of  her  death.  And  at  the  hearing,  in  the  year 
1839,  a  decree  was  made  accordingly. 

The  Defendant  Richardson  having  afterwards  died,  it  became 
necessary  to  revive  the  suit  against  his  personal  representetive ; 
but  instead  of  filing  an  ordinary  bill  of  revivor  for  that  purpose, 
the  Plaintiflf,  in  the  month  of  July  1841,  filed  a  bill  of  revivor 
and  supplement  against  the  personal  representatives  of  Richard- 
eon  and  the  surviving  parties  to  the  original  suit,  charging,  by 
way  of  supplement,  that  since  the  accounts  of  the  executors  had 
been  brought  into  the  Master's  office,  the  Plaintiff  had  for  the 
first  time  discovered  that  Ball  and  Richardson  had,  as  well  du- 
ring-the  lifetime  of  Elizabeth  Hodson  as  since  her  decease,  re- 
peatedly interfered  and  acted  in  the  trusu  of  the  will  and  in  the 
management  of  the  trust  estete,  and  were  privy  to  and  cognizant 
of  all  her  dealings  in  relation  thereto ;  and  further  charging,  that 
in  taking  the  accounts  before  the  Master,  it  appeared,  as  the  fact 
wa%  that  Ball  and  Richardson  had  connived  at  the  widow's 
nteppiopriation  of  the  trust  property,  and  had  been  guilty  of 
great  negligenoe  in  the  investigation  of  her  accounte, 
having  signed  them  on  three  occasions  *ooly  during  her  [*179] 
lifetime;  but  that,  by  reason  of  the  defective  nature  and 
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frame  of  the  decree  in  the  original  suit,  it  was  not  competent  for 
the  Plaintiff  to  charge  the  Defendant  Ball  and  the  executors  of 
Richardson,  as  they  ought  to  be  charged,  with  the  loss  which 
th^  trust  estate  had  sustained  through  their  misconduct :  and 
after  the  usual  prayer  of  revivor  against  the  personal  representa- 
tive of  Richardson,  the  bill  prayed,  amongst  other  things,  that 
Ball  and  the  estate  of  Richardson  might  be  declared  Uable  for, 
and  be  charged  with,  such  sums  as,  but  for  tlieir  wilful  neglect 
and  default,  might  have  been  received  by  them  in  respect  of  the 
trust  estate,  either  during  the  lifetime  of  Elizabeth  Hodson  or 
since  her  death. 

That  bill  having  been  filed  without  the  leave  of  the  Court,  the 
Defendant  Ball  moved,  befose  the  Yice-Chancellor  of  England, 
that  it  might  be  taken  off  the  file  for  irregularity,  and  his  Honor 
made  an  order  accordingly.[l] 

The  Plaintiff  now  moved,  by  way  of  appeal  before  the  Lord 
Chancellor,  to  discharge  that  order. 

Mr.  WoUeefield  and  Mr.  Mylne,  appeared  in  suppcNrt  of  the 
motion. 

Mr.  Richards  and  Mr.  Phillips,  contra. 

The  several  points  raised  in  the  argument,  and  the  authorities 
cited,  on  both  sides,  are  fully  discussed  in  the  judgment 


Dec.  22. — The  Lord  Chancellor. — ^This  was  a  motion  to 
discharge  an  order  of  the  yice-Chancellor,  by  which  he 
[*180]  directed  a  supplemental  bill  to  *be  taken  off  the  file,  on 
the  ground  that  he  considered  it  to  be  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  and  that  it  had  been  filed  with- 
out the  permission  of  the  Court. 

The  original  bill  was,  as  &r  as  related  to  three  of  the  Defen- 
dants, a  bill  calling  on  them,  as  executors  and  trustees,  to  ac- 
count ;  and  an  account  was  decreed  against  them  in  the  common 
Ibrm.    The  supplemental  bill  stated,  that  after  the  decree  had 

[1]  The  caie  beforo  tho  Viee- Chancellor  u  reported  11  Sun.  456. 
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been  carried  into  the  Master's  office,  it  was  discovered,  for  the 
first  time,  that  the  trustees  had  greatly  misconducted  themselves 
in  the  management  of  the  affairs  of  the  trust,  and  it  accordingly 
prayedy  that  they  might  account  for  what,  except  for  their  wil- 
ful neglect  and  default,  might  have  come  to  their  hands.  So 
that  the  decree  prayed  for  by  the  supplemental  bill,  was  essenti- 
ally different  from  the  decree  pronounced  by  the  Yice-Chancellor 
upon  the  original  bill. 

On  this  ground  it  was  insisted  that  the  bill  ought  to  be  taken 
off  the  file,  it  having  been  filed  without  the  permission  of  the 
Court.     In  answer  to  that  it  was  said,  that  the  bill  was  not  a 
supplemental  bill  in  the  nature  of  a  bill  of  review,  but  a  supple- 
mental bill  in  aid  of  a  decree ;  and  a  passage  from  Mitford's 
Treatise  on  Pleading  was  referred  to,  in  which  it  is  stated  that 
a  supplemental  bill  may  be  filed  in  aid  of  a  decree,  in  order  that 
it  may  be  carried  fiilly  into  execution.(a)     Now  there  is  no 
doubt  of  the  correctness  of  that  position,  but  the  question  is, 
what  IS  the  province  of  a  supplemental  bill  in  aid  of  a  decree  ? 
I  apprehend  that  a  supplemental  bill  in  aid  of  a  decree  cannot 
vary  the  principle  of  the  decree.    Its  province  is,  to  carry  out 
the  principle  of  the  decree ;  to  give  full  and  complete  ef- 
fect *to  the  decree,  as  it  exists.    The  instance  that  is  ge-    [*181] 
nerally  given  of  a  supplemental  bill  in  aid  of  a  decree  is 
of  this  description — where  there  has  been  a  decree  to  account, 
but  directions  have  not  been  sufficiently  given  as  to  the  manner 
of  accounting,  and  a  further  decree  is  therefore  required  for  the 
purpose  of  supplying  this  defect,  that  is,  of  carrying  into  full  ef- 
fect the  original  decree.    In  the  case  that  was  cited,  of  Dormer 
V.  Fortescuej{b)  Lord  Hardwicke  states,  what  seems  to  be  the 
foundation  of  the  passage  in  Mitford,  "  that  supplemental  bills 
are  often  brought  even  in  aid  of  a  decree  of  this  Court ;"  and  he 
illustrates  that  by  the  case  to  which  I  have  referred,  for  he  says 
"  as  in  a  decree  to  account  for  want  of  full  directions  before,"(c) 
and  the  very  case  of  Dormer  v.  Fortescue  seems  to  l^  a  case  of 
that  description,  because,  there,  the  original  decree  had  establish- 

(«>  F.  63.  4t]i  ed.  (e)  n»id.  p.  133. 

(&)  3  Atk.  134. 
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ed  the  title,  but  there  was  a  doubt|  whether  the  Court  would  be 
justified  in  founding  on  that  decree  and  on  the  existing  record| 
an  order  that  the  party  should  account  for  the  rents  and  profits 
from  the  time  when  the  title  of  the  Plaintifi*  had  accrued ;  and, 
for  the  purpose  of  supplying  that  supposed  omission,  the  supple- 
mental bill  was  filed.  Lord  Hardwicke  was  of  opinion  that  the 
proceedings  were  sufBcient,  but  supposing,  he  said,  that  they 
were  not,  the  supplemental  bill  had  rendered  them  sufficient. 
Now  that  was  strictly  a  supplemental  bill  for  the  purpose  of  car- 
rying out  and  accomplishing  the  original  decree,  and  the  object 
of  it,  not  for  the  purpose  of  varying  the  principle  of  the  decroe ; 
and  therefore,  I  apprehend,  the  distinction  is  that  which  I  have 
stated — that  a  supplemental  bill  in  aid  of  a  decree,  is  not  a.  supple- 
mental bill  that  seeks  to  vary  the  principle  of  the  decree  but  one 

which  takes  the  principle  of  the  decree  as  the  basis  and 
[*182]    seeks  merely  *to  supply  any  omission  which  there  may 

be  in  the  decree,  or  in  the  proceedings^  so  as  to  enable 
the  Court  to  give  full  effect  to  its  decision. 

Now  the  decree  prayed  for  in  this  case  is  quite  contrary  to 
the  principle  of  the  original  decree.  The  original  decree  was 
merely  for  a  common  account.  The  supplemental  bill  prays  for 
an  account  of  quite  a  different  nature  and  character,  founded  on 
the  wrongful  conduct  of  the  parties ;  for  it  calls  upon  them  to 
account,  not  for  what  they  have  received  or  what  has  come  to 
their  hands,  or  to  the  hands  of  others  for  their  use,  but  for  what 
they  might  have  received,  had  it  not  been  for  their  wilful  default. 
This  therefore  cannot  be  considered  as  a  supplemental  bill  in  aid 
of  a  decree,  because  it  proceeds  upon  a  principle  quite  different 
from  that  of  the  original  decree.  It  does  not  seek  to  carry  out 
that  decree ;  it  is  ;iot  in  furtherance  of  that  decree,  but  for  the 
accomplishment  of  quite  a  different  object ;  and  I  think  the 
Plaintiff  himself  has  pronounced  his  own  opinion  of  the  nature 
of  the  bill  upon  the  very  face  of  the  bill  itself,  for  he  has  intro- 
duced an  averment,  that  the  supplemental  matter  has  been  dis- 
covered since  the  original  decree  was  pronounced — an  averment 
which  is  necessary  for  the  purpose  of  supporting  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  but  which  is  not  required  in  a 
supplemental  bill  in  aid  of  a  decree.    On  this  point,  therefore,  I 
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am  of  opinioDi  that  the  objection  to  the  Yice-Cbancelloi's  order 
caDnot  be  su8taioecL[2] 

The  next  point  taken  was  a  point  of  fonn,  namely,  whether 
or  not  the  bill  ought  to  be  taken  off  the  file.  It  was  stated  by 
Wakefield,  that  that,  in  point  of  practice^  was  not  a  proper  course 
of  proceeding.  Now,  consider  this  on  principle  and  on 
authority.  A  bill  has  *been  put  upon  the  file  contrary  [*183] 
to  the  practice  of  the  Court  It  is  an  improper  proceed- 
ing! i^  ^^  1>®^  improperly  put  upon  the  file.     What  is  a  more 

[9]  On  ih/B  dMth  of  one  of  two  paitDon,  hk  ezecnton  filed  a  hUI  agmimt  Uie 
■nrrhror,  aDoguig  that  the  innrivor  had  transferred  the  partnership  fnnde  into  hie 
own  name,  and  had  applied  and  intended  to  apply  them  in  can7in|f  on  the  bnsiness 
for  bis  own  benefit ;  and  praying  that  the  partnership  acooonts  might  be  taken,  and 
the  interest  of  the  parties  thereui  ascertained.  The  decree  among  other  things  di- 
rected the  partnership  accounts  to  be  taken.  Before  the  general  report  was  made, 
tlie  defendant  (the  soryiving  partner)  died  ;  and  the  plaintifis  filed  their  bill  of  revi- 
Tor  and  sapfdement,  against  his  representatives,  praying  the  benefit  of  the  proceed- 
ings, and  that  the  accounts  might  be  carried  on  as  against  the  new  defendants ; 
and  that  the  plaintiffii  might  be  deelmred  to  he  entitled,  at  their  option,  to  the  prO" 
JUo  or  imtereot  on  the  partnership  property  used  by  the  surviving  partner  after  the 
death  of  the  other.  The  deCeadants  having  answered  the  biU  of  revivor  and  sup- 
plement, applied  lor  leave  to  take  the  bill  and  their  own  answer  off  the  file,  not 
upon  the  ground  that  the  answer  was  filed  by  mistake  or  surprise,  but  that  the 
bill  itself  was  one  which  could  not  be  filed  without  the  leave  of  the  court.  It  was 
held  that  the  snpplemental  bill  was  in  the  nature  of  a  bill  of  review,  and  having 
been  filed  without  the  leave  of  the  court  was  irregular ;  that  inasmuch  as  the  reli^ 
sought  by  the  snpplemental  bill  might,  in  sabstance,  vary  the  decree  in  the  original 
soit,  the  defendants  had  not  by  answering  the  bill  precluded  themselves  from  insis- 
ting on  that  objection ;  and  that  the  irregularity  might  be  corrected,  without  ta- 
king the  biU  and  answer  off  the  file,  by  direeting  a  stay  of  proceedings,  without 
ptejodice  to  the  plaintiff's  right  to  file  a  new  bill,  or  to  apply  for  the  leave  of  the 
eoort  lo  file  a  bill  of  review.  Toulmin  v.  Copland,  4  Hare,  41.  A  decree  was 
made  in  1830  against  ezecnton  charging  them  peisonally ;  in  1838,  they  obtained 
leave  to  rehear  the  cause,  llie  plaintiff  in  1849  presented  a  petition  for  leave  to 
file  a  supplemental  bill  putting  in  issue  new  facts  to  support  the  personal  decree 
against  the  executors.  The  Court  refiised  the  applieation  with  costs,  on  the  ground 
that  the  facts  i^peared  to  be  either  without  proof,  or  to  be  immaterial,  or  else  to 
have  been  so  long  known  to  the  plaintiff  as  to  preclude  him  from  making  them 

the  foundation  of  the  extraordinary  relief  prayed.    Acland  v.  Braddiek,  5  Beav. 

486.  Where  a  plaintiff  at  the  coming  in  of  an  answer  of  the  defendant,  is  apprized 
of  the  interest  of  a  stranger  in  the  subject  matter  of  the  suit,  and  waits  until  after  a 

deeiee  in  the  cause,  he  will  not  be  permitted  to  bring  such  stranger  before  the 
Court  by  a  snpplemental  biU.    Quaehenbuek  t.  Leone^d,  10  Paige  131. 
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jast,  natural  or  proper  remedy  than  to  take  it  off  the  file  ?  Then 
as  to  authority,  there  is  a  case,  {Milligan  v.  Mitchell^{a)  I  think,) 
in  which  the  Court  had  made  an  order,  allowing  an  amendment 
of  the  bill  by  adding  parties.  Instead  of  amending  in  that  way, 
by  merely  adding  parties,  other  amendments  were  added,  and 
the  bill,  with  these  amendments,  was  put  upon  the  file.  What 
did  Lord  Cottenham  do  ?  He  ordered  the  bill  to  be  taken  off 
the  file.  That  was  one  of  the  cases  cited  at  the  bar  of  an  analo- 
gous description  to  the  present ;  it  was  not,  indeed,  a  supplemen- 
tal bill,  but  it  was  a  proceeding  improperly  put  upon  the  file 
without  the  permission  of  the  Court,  and  the  Court  applied  this 
remedy.  So^  in  another  case  that  was  mentioned,  of  Perry  y. 
Phelipa,{b)  Lord  Eldon  seemed  to  consider  that  the  proper 
course  of  proceeding  was  to  take  the  bill  off  the  file.  But  then  it 
is  said  that,  in  giving  that  opinion,  he  referred  to  the  case  of 
Young  V.  Keighly^  and  that,  when  you  look  at  the  Report  of 
Young  V.  Keighly^  the  passage  to  which  he  referred,  is  not  to 
be  found  in  the  Report,  and  it  is  therefore  suggested  that  he  was 
under  some  misapprehension  in  that  respect.  But  suppose  it  was 
so,  the  passage  in  Perry  v.  Phelips  shews,  at  least,  Lord  Eldon's 
opinion,  that  that  was  the  proper  course  of  proceeding ;  and  be 
thought  that  course  had  been  adopted  in  the  previous  case  of 
Young  Y.  Keighly :  perhaps  he  made  some  hiistake  in  the  nanoe 
of  the  case.    However,  that  authority  is  sufficient  to  shew  what 

was  Lord  Eldon's  opinion  as  to  the  practice.    Then  came 
[*184]    *the  case  before  me,  of  Partridge  v.  Ushorne^{c)  which 

was  argued  at  great  length,  and  in  which  a  great  many 
important  points  were  agitated ;  but  it  never  occurred  to  any 
of  the  gentlemen  at  the  bar  who  argued  that  case — men  of  great 
experience — to  take  any  objection  to  the  course  proposed  to  be 
adopted,  of  taking  the  bill  off  the  file.  So  that  I  apprehend, 
upon  principle  and  upon  the  authorities  to  which  I  have  refer- 
red, the  proper  course  of  proceeding,  in  a  case  like  this,  is  to  order 
the  bill  to  be  taken  off  the  file. 
But  then  Mr.  Wakefield,  who  is  full  of  resources,  had  another 

(o)  1  Myl.  &  Cr.  433 ;  see  p.  447.  (c)  S  Rm.  195. 

(6;  17  Ves.  173 ;  see  p.  184. 
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objection.  He  said  that  this  was  not  merely  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  or  a  supplemental  bill  in  aid  of 
a  decree,  but  that  it  was  altso  a  bill  of  reviyor  ;  and  that,  being  |Hro- 
perly  on  the  file  as  a  bill  of  revivor,  it  could  not  be  taken  off; 
but  I  thiok  the  answer  given  to  that  by  the  Yice-Chancellor  was 
the  proper  answer.  ^  If  you  have  chosen  to  mix  together  two 
Wis  for  these  two  different  objects,  and  if  they  cannot  be  detach- 
ed and  separated  the  one  from  the  other,  and  one  is  improperly 
on  the  file,  the  whole  must  follow  the  fate  of  that  which  is  impro- 
perly on  the  file." 

For  these  reasons,  therefore,  I  am  of  opinion  that  the  order  of 
the  Tice -Chancellor  was  right,  and  that  this  motion  must  be  re- 
fused with  co6t8.[3] 

[3] "  la  a  caw,  (Hodmm  y.  BcO,)  whieh  was  beftre  m%  a  ihort  time  nnee,  whara 
a  iopplaaieiital  Mil,  (which  waa  in  aSIM,  a  biU  of  r»fieir»  aa  H  aoaigfat  to  altar  tha. 
flame  of  the  original  deeree,)  bad  been  pot  on  the  filaa  of  tbe  Conit,  withoat  the 
leaye  of  the  Conrt,  I  thought  it  right  to  order  it  to  be  taken  off  the  file.  So,  in  ca- 
aaa  wiiefe  perraiaaion  baa  been  given  to  amend  a  bill  by  atating  certain  mattata, 
aad  the  pMitiff  haa  atated  in  it  maltera  which  he  waa  not  juatified  in  alatfaig  by  the 
jfmaut^en  given,  tbe  Conn  haa  OTdaied  the  hill  to  be  taken  off  the  file."  Bbad- 
w^,  V.  C,  Pa^caU  ▼.  5eafC,  19  Sim.,  552,  8.  C.  ante,  110.  See  Lteeacy  v.  Ltae- 
aey,  1  Ruaa.  dt  M.,  10.  The  irregnlar  amendment  of  a  bill  ia  not  a  ground  for  taking 
it  off  the  file,  if  the  record  can  be  reatored  to  the  atate  in  which  it  waa  before  tbe 
i  waa  made ;  hot  if  in  ejecting  each  inagnlar  amendment,  a  new  an- 
I'haa  been  OMde,  each  new  engzoasment  may  be  ordered  to  be  taken  off 
the  file.  T&€  Attorney-General  y.  Cooper,  3  MjL  dt  Cr.,  258.  The  plaintiff  hav- 
ing amended  a  bill  sworn  to  for  the  pnrpoae  of  obtainuig  an  injanction,  leave  to 
take  it  off  the  file  waa  refoied  $  bnt  the  amendment  waa  ordarad  to  be  ezpnaged ; 
Pmrktr  ▼.  tfranf,  1  Johna.  Ch.  Bep.  434.  An  aaawwhaa  been  ordered  to  be  taken 
off  the  file.  €hrmham  v.  Cooper,  3  Myl.  Sl  Cr.,  642.  New  York  Chemical  Compa^ 
ay  V.  Plowero,  6  Paige,  654  ;  Lynch  v.  Leceane,  1  Hare,  626.  Fry  v.  ManteU, 
A  Beav.,  485.  Bat  see  Foley  v.  HiU,  3  Myl.  &  Cr.  483.  So,  a  plea.  Brooke  v. 
Fvrfoit,  1  To.  &  Col.  C.  C,  378.  Bat  an  anawer  wHI  not  be  ordered  to  be  taken  off 
tbaito,  all^  the  ^aontiff  haaeaoapted  to  it    ^fUmmgian  t.  Tlwotlaa,  9  Roaa.,  458. 

Tot.  I.  21 
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[*186]  MiTFORD  V.  Reynolds. 

1841 :  No7.  18, 19,  20.     J  849 :  Deo.  8, 20. 

A  tefiator,  in  dispoaing^  of  '*  the  property  of  which  he  should  be  powewad  9th.'m 
death,  a(ter  payment  of  debti  and  ezpenaee,"  madeaeveral  ipecifie  and  peemiiaiy 
beqneeta,  and  then  directed  his  ezocutoiBy  amongat  other  things,  to  porcbaae  and 
prepare  for  the  ultimate  deposit  of  his  own  body,  and  for  the  removal  and  deposit  of 
the  remains  of  his  parents  and  sister  then  lying  interred  in  a  certain  charehyard» 
a  certain  piece  of  unconsecrated  ground  then  belonging  to  another  person,  on  which 
they  were  '*  to  buiid  a  suitable,  handsome,  and  durable  monument,  the  expense 
to  be  met  and  provided  from  the  surplus  property  that  should  remain  after  pay- 
ment of  the  above  legacies  and  bequests,  Stc"  After  which  he  gave  "  the  re* 
mainder  of  his  property  to  the  government  of  Bengal,  to  be  applied  to  charitable, 
beneficial,  and  public  works,  a\  and  in  the  city  of  Dacca,  hi  Bengal,  for  the  exdu- 
stve  benefit  of  the  native  inhabitants,  in  such  manner  as  they  and  the  government 
might  regard  as  most  conducive  to  that  end." 

Heidi  firstf  that  the  direction  as  to  the  monument  was  not  a  charge  upon  the  resi- 
due, but  a  bequest  of  such  mtegral  part  of  the  residue  as  would  be  necessary  for 
carrying  the  direction  into  efiect .  Secondly,  that  even  supposing  that  direction 
to  be  void,  it  did  not  iuTalidate  the  subsequent  bequest  to  the  government  of  Ben* 
gal.  If  otherwise  valid,  inasmuch  as  the  sum  necessary  for  carrying  the  direotien 
as  to  the  monument  mto  efiect  was  capable  of  being  ascertained.  Thirdly,  that 
the  bequest  to  the  government  of  Bengal  was  a  good  charitable  bequest. 

Whether  the  direction  as  to  the  monument  is  void,  qtu^re  ? 

Robert  Mitford,  the  testator  ia  this  cause,  had  been  for 
thirty  years  of  his  life  in  the  civil  service  of  the  East  India  Com- 
pany, during  the  greater  part  of  which  time  he  had  resided  at  Dac- 
ca, in  the  presidency  jo  Bengal.  In  the  year  1828  he  returned  to 
this  country,  and  was  domiciled  here  at  the  time  of  his  death, 
which  took  place  in  the  year  1836.  Being  possessed  of  a  very 
large  personal  estate,  he  made  his  will,  dated  the  2Lst  of  July, 
1836,  which  commenced  in  these  words: — <<The  will  last 
made  by  roe  was  destroyed  in  consequence  of  ^circum- 
stances that  occurred  in  my  family  which  have  totally  changed 
the  nature  of  the  relations  as  they  had  previously  subsisted,  and,  by 
a  necessary  result,  any  disposition  towards  the  parties  in  the  re- 
spect of  their  succession  to  the  property,  real  and  personal,  of 
which  I  may  be  found  to  be  possessed  at  my  death,  after  the  pay- 
ment   of  all    my    just    debts,    necessary    expenses,    funeral 
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charges,  ^c"     The  testator  then  ^proceeded  to  make    [*186] 
seTeral  specific  and  pecuniary  bequests,  after  which  he 
proceeded  as  follows : — 

*^  8thl]r,  la  the  eveot  of  my  demise  at  any  early  period,  I  di- 
rect and  enjoin  the  executors  and  administrators  hereunto,  to 
purchase  and  i»repare  for  the  ultimate  deposit  of  my  body,  and 
also  for  the  remoTal  and  deposit  of  the  remains  of  my  parents  and 
sister,  now  lying  interred  in  a  vault  in  the  churchyard  of  Chip- 
ping Ongar,  in  Essex,  the  mount  that  is  contiguous,  surrounded 
by  a  moat,  which  I  understand  to  be  the  property  at  present  of 
Mr.  Evans,  on  the  summit  of  which  they  will  be  pleased  to  cause 
the  construction  of  a  suitable  and  handsome  as  well  as  durable 
monument,  fronting  the  summit  and  sides  of  the  mount  with  ce- 
dar and  cypress  trees,  in  a  manner  that  may  render  it  ornamen*' 
tal  to  the  town,  the  expenses  whereof  for  the  purchase,  the  con* 
stniction  of  the  monument,  <fec.,  are  to  be  met  and  provided 
from  the  surplus  property  that  will  and  may  be  found  after  the 
payment  o^  and  discharge  shall  have  been  made  of  the  above  le- 
gacies and  bequests,  &c.    And  though  aware  that  the  Monument 
Mount  may  not  be  consecrated,  I  yet  direct  and  expressly  will  and 
command,  that  this  injunction  for  the  place  of  final  interment  be  ab- 
solutely attended  to,  mid  carried  into  instant  effect  and  completion.'* 
^  9thly,  I  will,  devise,  give  and  bequeath  the  remainder  of 
my  property,  ot  whatsoever  kind  and  description,  and  that  may 
arise  from  the  sale  of  my  effects,  after  deducting  the  annual  amount 
that  will  be  requisite  to  defray  the  keep  of  my  horses,  (which  I 
will  and  direct  be  preserved  as  pensioners,  and  never,  under  any 
plea  or  pretence,  to  be  used,  rode,  or  driven,  or  applied  to  labour,) 
to  the  government   of  Bengal,    for   the  express  purpose  of 
that  government  applying  the   amount  to  charitable 
'beneficial,  and    public  works   at  and  in  the  city  of    [*187] 
Dacca  in  Bengal,  the  intent  of  such  bequest  and  direction 
being,  that  the  amount  shall  be  applied  exclusively  to  the  be- 
nefit of  the  native  inhabitants,  in  the  manner  they  and  the  govern- 
nent  may  regard  to  be  most  conducive  to  that  end."    In  a  sub- 
sequent part  of  his  will  the  testator,  appointed  Henry  Revell  Rey- 
nolds^ jun.,  and  Joseph  William  Thrupp,  his  executors. 
Shortly  afker  the  testator's  death  the  bill  was  filed  by  his  wi<{r 
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6w  (partly,  as  a  creditor  against  his  estate  under  the  trnsts  of 
her  marriage  settlement  and  of  a  separation  deed  which  he  had 
executed  shortly  before  his  death,  and  partly,  as  claiming  an  in* 
terest  in  the  residue  which  she  contended,  was  ineffectually  dis- 
posed of  by  the  above  recited  clauses  of  the  will)  against  the  ex- 
ecutors of  the  will,  the  trustees  of  the  settlement  and  separation 
deed,  John  Mitford  and  Anne,  the  wife  of  Henry  Rerell  Rey- 
nolds the  elder  (who  were  alleged  to  be  the  testator's  only  next 
of  kin  at  the  time  of  his  death,)  the  East  India  Company,  and 
the  Attorney-General.  The  bill  prayed,  amongst  other  things, 
a  declaration  that  the  bequest  contained  in  the  ninth  clause  of 
the  will  was  void,  and  also  a  declaration  that  the  directions  con- 
tained in  the  eighth  clause  respecting  the  monument,  were  ille- 
gal and  of  no  effect. 

By  the  decree  made  on  the  hearing  of  the  cause  before  the 
Yice-Chancellor  of  England,  on  the  8th  of  June  1838,  it  was, 
amongst  other  things,  declared  ''  that  the  bequest  of  the  residue 
in  the  testator's  will  contained,  was  a  good  and  valid  bequest 
for  the  charitable  purposes  therein  mentioned,"  and  it  was  re- 
ferred to  the  Master  to  make  the  usual  inquiries  as  to  the  next 

of  kin  of  the  testator  living  at  the  time  of  his  death,  and  if 
[*188]  the  Master  should  find  that  such  neat  of  kin,  or  the  *rep- 

resentatives  of  such  of  them,  if  any,  as  were  dead,  were 
parties  to  the  suit,  he  was  then  to  proceed  to  take  the  usual  ac- 
eounts  of  the  testator's  estate. 

The  Plaintiff  appealed  against  so  much  of  that  decree  as  de- 
clared the  validity  of  the  bequest  to  the  government  of  Bengal, 
and  the  appeal  came  on  to  be  heard  before  Lord  Cottenham  G. 
on  the  21st  of  July  1839 ;  but  his  Lordship  refused  to  decide 
the  question  raised  by  the  appeal,  until  the  inquiries  and  ac- 
counts directed  by  the  decree  should  have  been  taken,  and  the 
existence  of  a  residue  a8certained.[l]    In  the  meantime,  howev- 

\l]  Althaofh  a  bill  hronght  by  an  exeoator  ft^ted  that  the  dehU,  H^aani  and  taa* 
tamentary  ezpanaea,  and  legacies  of  the  testatrix  had  been  paid,  and  the  residae 
•pecifieally  appropriated  to  answer  the  trusts  of  the  will,  and  merely  sought  the  direc. 
tiens  of  the  court  a«  to  the  class  of  persons  entitled  to  take  under  such  trusts,  the 
Coatt  (Wigram  V.  C.)  wonld  not  decide  the  question  of  oonslruction  until  the  ae- 
counte  of  the  ertate  had  been  taken,  unlev  it  ihoald  eppear  that  all  the  claai  enti* 
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er,  he  directed  a  further  reference  to  the  Master  to  inquire  who 
was  meant  by  the  testator  by  the  description  in  his  wUl  of  "  the 
government  of  Bengal  ?" 

The  Master  by  a  separate  report,  dated  the  10th  of  December 
1839y  fouod  that  by  the  government  of  Bengal,  the  testator  in- 
tended to  designate  the  executive  government  of  Fort  WiUiam 
in  Bengal,  as  it  existed  nnder  the  provisions  of  the  3  d&  4  W.  4. 
c  85.,  at  the  date  of  his  will,  and  that  such  government  was 
then  and  had  ever  since  been  vested  in  the  then  Governor  Gene- 
ral of  India  alone.  In  consequence  of  that  report,  the  Earl  of 
Auckland,  the  then  Governor-General  of  India,  was  made  a  par- 
ty to  the  suit  by  amendment;  and  the  Master  having  afterwards 
UMide  his  general  report,  from  which  it  appeared  that  testator^ 
next  of  kin  were  before  the  Court,  and  that  there  was  a  consid^ 
erable  residue. 

The  appeal  now  came  on  again  to  be  heard. 

Mr.  Bethellj  Mr.  Russell^  and  Mr.  Heaihfieldf  appeared  for 
the  Plaintiff. 

Mr.  Wakefieldy  Mr.  Turner^  Mr.  Ellison^  and  Mr.  Jemmett^ 
for  the  next  of  kin. 


tied  to  take  were  parties  to  the  fuit,  aod  competent  to  bind  themselyee,  and  thoie  pai^ 
tiee  riioold  waive  the  acoonnta  of  the  estate,  and  aceept  the  same  at  a  firen 
amoimt,— and  the  personal  repfeeentattres  should  admit  assets  ibr  all  purposes,— 
npon  which  consent  and  admissions  a  decree  might  be  made,  finally  dbpoatng  of  the 
estate,  bat  saving  the  rights  of  creditors.  Say  t.  Cretd,  3  Hare,  455.  In  a  pre- 
cediB^  case,  OatkeU  t.  HolmtB,  Ibid.  447,  Yice-Cbancellor  Wigram  said,  "  It 
is  not  the  coarse  of  (he  Coort  to  determine  soch  questions  before  the  persons  inter* 
ested  and  the  subjects  m  question  are  ascertained,  although  certainly  it  is  com. 
potest  for  the  Court  to  do  it  In  CMeeott  t.  Caldeeoit,  (Cr.  &  Ph.  183,)  Lord  Cot- 
tenham  hinmelf  did  it  I  shall  for  the  future,  unless  upon  very  special  grounds 
follow  the  general  rule  pursued  by  Lord  Cottenham  in  this  respect,  as  being  the 
proper  oomse  of  the  Coort,  and  not  decide  on  the  construction  of  a  will  before  the 
accounts  are  taken."  The  accuracy  of  the  report  of  Calieeoti  ▼.  CMeeott  has 
been  qoeotioned.  HmwhinM  t.  JSawkint,  I  Hare,  543.  5.  Bee  ftirther  Shuttle- 
wmik  T.  JTotsarf  A,  4  MyL  A  Cr.  495.  8.  C.  Cr.  ib  Ph.  298.  30.  Hmrvey  t.  Harvey, 
4  Bear.  850.  Lowry  y.  Fttlton,  9  Sun.  114.  Richardton  t.  Larpent,  2  Yo.  dt 
ColL  C.  C.  507. 
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[*189]        Mr.  Richards,  Mr.  Uoydj  and  Mr.  Wigram  for  the 
East  India  Company  and  the  Earl  of  Auckland. 

Mr.  TwisB  and  Mr.  Wray^  for  the  Attomey-General. 

.  Mr.  Koe  and  Mr.  Roupellf  for  the  executors. 

All  the  pmnte  raised  in  the  argument  are  noticed  and  fully 
discussed  by  the  Lord  Chancellor  in  his  judgment. 

The  cases  cited  were  the  following : — 
-  Hawse  v.  Chapmanjji)  Tovmley  y.  BedweU,{b)  Chapman 
V.  Brawn^ic)  Moggridge  v.  Th€UikwsUy{d)  Mariee  v.  Bishop  of 
Durham,{e)  Attorney-Oeneral  v.  Davies,{g)  Vezey  r.  Jam^ 
«on,(Aj  Attorney- General  v.  Comber,{i)  Attorney- General  ▼. 
Heelisy{k)  British  Museum  v.  TFAi/e,(Z)  Powell'  v.  Attorney- 
Oeneralj{m)  James  v.  Allen/jt)  Attorney-General  r.  Hinx- 
manjlfi)  Ommaney  t.  Butcher j(  p)  Baker  v.  Sutton,{q)  Fbwler 
V.  Garlikelr)  Knight  v.  Knight j(s)  Mellick  r.  Asylumli) 
Provost  of  Edinburgh  v.  Auhery,{u)  Williams  v.  Jonesj^v) 
Attorney- General  v.  Lepine^{w)  Emery  v.  HUt,{x)  Attorney- 
General  V.  Slephens,(y)  De  ITiemmines  r.  De  Bon- 
[*190]  nevaljl^z)  *Doe  v.  Pitcher ^{aa)  Attorney-  General  v.  Earl 
of  Lonsdale,{bb)  Williams  v.  Kershawj(cc)  Mayor  of 
lA/ons  y*  East  India  Company^{dd)  Ellis  v.  Selby.(ee) 

(«)  4  Vm.  54S.  (r)  1  R.  &  M.  233. 

(h)  6  Vm.  194.  («)  3  Bea7. 148. 

(0  Ibid.  404.  (0  Jao.  180. 

(lO  7  Vas.  36 ;  Me  50.  note.  (u)  Amb.  336. 

(e)  9  VoB.  399 ;  10  Vet  523.  (o)  Ibid.  651 . 

(g)  Ibid.  535.  (to)  3  Swaait  181. 

<&)  1  a  &  S.  €9.  («)  1  Rues.  113. 

(0  3  S.  &;  S.  93.  (y)  3  Myl.  6l  K.  347. 

(Ir)  Ibid.  67.  {z)  5  Rubs.  388. 

(1)  Ibid.  594.  (m)  6  Taunt  359. 

(m)  3  Mer.  48.  (bh)  1  Sim.  105. 

<n)  Ibtd.  17.  (ee)  5  h.  Joom.  N.  S.  84;  and  Me  I 

<o)  3  J.  &  W.  370.  Keen,  333.  n. 

Xp)  T.  tfc  R.  360.  (dd)  I  Moore'i  P.  C.  Gai.  175. 

(f )  1  Keen,  334.  («e)  1  MyL  &,  Cr.  386. 
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1842 :  Dec,  8.— The  Lord  CHANC£LLOR.-^This  is  a  question 
arising  out  of  the  will  of  Robert  Mitford.  The  testator,  after  provi- 
ding for  the  payment  of  his  debts  and  legacies,  proceeds  as  follows : 
'*  Ninthly,  1  will,  devise,  give,  and  bequeath  the  remainder  of 
my  property  to  the  government  of  Bengal,  for  tha  express  pur- 
pose  of  that  government  applying  the  amount  to  charitable,  bene- 
ficial, and  public  works  at  and  in  the  city  of  Dacca  in  Bengal, 
the  intent  of  such  bequest  and  donation  being  that  the  amount 
shall  be  applied  exclusively  to  the  benefit  of  the  native  inhabi- 
tants in  the  manner  they  and  the  government  may  regard  to  be 
most  conducive  to  that  end." 

The  first  and  main  question  is,  whether  this  is  a  valid  char- 
itable bequest.  The  money  is  to  be  applied  to  charitable,  bene- 
ficial, and  public  works  at  and  in  the  city  of  Dacca  in  Bengal. 
If  these  words,  as  it  is  contended  upon  the  authority  of  WiUiams 
V.  Kershaw,{a)  are  to  be  taken  distribtitively  and  not  conjunctive* 
ly,  and  any  one  of  the  purposes  or  of  the  alternatives  would  not 
constitute  a  valid  charitable  bequest,  the  whole  disposition  will, 
of  course,  fail.  Upon  that  point  no  doubt  can  be  entertained* 
But  this  is  not  the  whole  of  the  bequest,  because  the  testator 
goes  on  to  say  that  it  is  his  intent  that  the  money  shall  be  ap- 
plied exclusively  to  the  benefit  of  the  native  inhabitants 
of  Dacca.  Taking,  'therefore,  the  whole  together,  the  [•191] 
meaning,  as  I  understand  it,  is  this,  that  the  money  shall 
be  applied  to  works — by  which  I  understand  something  to  be 
constructed  or  established — ^for  the  benefit  of  the  native  inhabi- 
tants of  Dacca — not  for  any  particular  class  of  the  native  inhabi- 
tants, but  for  all  the  native  inhabitants  in  general,  both  rich  and 
poor — and  I  think  within  all  the  authorities,  this  constitutes  a 
valid  charitable  bequest 

In  the  case  of  Jones  v.  Williams,{b)  which  was  before  Lord 
Camden,  there  waa  a  bequest  of  1000{*  to  supply  water  to  tbo 
town  of  Chepstow  for  the  use  of  the  inhabitants.  That  was  con- 
sidered a  charitable  bequest  within  the  statute  of  Elizabeth  ;  and 
Lord  Camden,  upon  that  occasion,  stated  that  a  gift  for  general 

(a)  5  L.  Journ.  N.  &  84 ;  and  see  1  Keea,  332.  a. 

(&)AiDb.651.  
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or  publk  Q«t,  for  the  poor  as  woU  m  the  ndiy  bftd  alir*]*  tMm 
GMsid^iod  within  the  etaluteof  Elizabeth,  as  a  good  cbaritalsrfe. 
bequest.  Again  io  a  ease  which  was  cited  at  the  bar,  of  Hewee 
T.  QW»jMMii}(a)  Lord  Lovghbovoiifh  decided  that  a  g^  fimr  Ae. 
inpmvement  of  the  city  of  Bath  was,  from  its  geoend  satme,  a 
good  charitable  bequest.  And  in  another  case  whii^jii  was  also 
referred  to,  the  ease  of  the  Botanical  Garden  at  StockweUy(fr> 
Lord  Eldon  thought  that  the  testator's  having  added  in  his  will^ 
that  he  eoneidered  it  would  be  a  public  benefit,  gave  to  the  be- 
quest the  character  of  charity,  and  consequently  that  the  gift  was 
vdid  under  the  Statute  of  Mortmain.  So,  also,  in  the  case  of  the 
Aiiwrfi^'  General  t.  HedisJlc)  which  was  a  gift  of  funds  for  the 
improTement  of  the  town  of  Bolton,  that  also,  from  its  general 
nature^  was  considered  as  a  valid  charitable  bequest,  and  the 

7ioe-Chaneellor,  Sir  John  Leach,  upon  that  oocasiooi 
[*192]    *sUted  that  he  had  always  considered  the  rule  to  be  that 

any  lawful  bequest  for  a  general  or  public  purpose  was  a 
good  charitable  bequest  within  the  statute  of  Elisabeth,  and  be 
instanced  the  case  of  money  given  for  the  purpose  of  building  a 
sessions  house  for  the  county,  and  other  similtur  cases  which  had 
been  considered  fiom  their  general  nature  as  good  charitable  be* 
quests.[2] 

(a>4VM.54e.  (c)3a.&a,67. 

(6)  TownUy  v.  Bedwell,  6  Ves.  194 

{S]  A  baquest  of  tbe  raaidae  of  penonai  eiUta  for  aoeh  relifioiM  and  oharitablt 
institatioDfl  and  parpowe  within  the  kingdom  of  England,  as  in  the  opinion  of  the 
testator's  trutte«B,  should  be  deemed  fit  and  proper,  is  a  good  charitable  beqnest. 
Baker  ▼.  SuiUn,  1  Keen,  994.  A  beqaest  to  the  widows  and  oipiians  of  tbe  parish 
«f  L.f  waa  held  a  good  chariubia  bequest,  AiUrni^'Otneral  t.  Oon6«r,  S  Sim.  Se 
Stn  ,  93.  A  bequest  of  mere  penonalty  to  the  Queen's  Cfaaaoellor  of  tbe  Ezeb^ 
qner  for  the  time  being,  to  be  by  him  appropriated  to  the  benefit  and  advantage  of 
Great  Britain,  is  a  valid  charitable  bequest  Nightingale  r.  Goulbum,  5  Hare,  484. 
See  further  as  to  what  is  a  valid  charitable  gift  or  bequest ;  Vidal  v.  Cfirard'e  Sx^rt.,  ft 
litfwaxd,  197, 91 ;  PoUer  v.  Ckepin,  6  Paige,  6S9.  Attorney- General  r.  ike  Jfron" 
mengers  Company,  9  Bear.  813,  6.  C.  Cr.  db  Ph.,  908.  Tko  Atiarmy' 
General  v.  KeU,  9  Beav.  579,  80.  How  fsr  a  gift  for  charitable  purposes 
must  be  definite,  and  when  void  for  uncertainty,  see  further,  Ommaney 
T.  Butcher^  Turn.  d&  Russ.,  960 ;  AUomey-Oeneral  y.  ike  MaHer,  j'C,  of 
Ceiktrino  HqU,  Jao.   381;  AttornoyOeneral  ▼.   ike  Haberdaekera'    Cmpa- 
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Now,  in  this  case,  according  to  the  constniictioQ  which  I  put 
upon  the  wdrds  of  this  bequest  taken  altogether,  it  is  a  bequest 
of  money  to  be  applied  in  the  construction  or  establishment  of 
some  works  for  the  general  benefit  of  the  native  inhabitants  of 
Dacca,  for  the  poor  as  well  as  for  the  rich  ;  and  I  think  that 
comes  within  the  principle  of  the  cases  I  have  stated,  and  consti- 
tutes,  under  the  statute  of  Elizabeth,  a  good  charitable  bequest 

It  is  unnecessary  for  me  to  advert  to  the  question  as  to  the 
Statute  of  Mortmain,  because  I  agree  in  what  was  stated  in  the 
case  of  Mayor  of  Lyons  v.  the  Eiut  India  Company,{a)  that 
Che  Statute  of  Mortmain  does  not  apply  to  India.  And  this 
brings  me,  therefore,  to  the  consideration  of  several  other  objec« 
tions  which  have  been  made  to  this  bequest.  One  is,  that  it  is 
difficult  to.  ascertain,  and  uncertain,  what  the  testator  meant  by 
the  term  '^  native  inhabitants  of  Dacca."  Now  I  apprehend  that 
any  person  who  has  been  in  the  habit  of  communicating  with  the 
East  Indies  would  have  no  difBculty  upon  that  subject.  If  thers 
were  any  real  difficulty,  it  might  be  removed  by  a  reference  for  the 
purpose  of  inquiring  as  to  the  meaning  of  this  term.  But  I  appre- 
hend that  in  the  mouth  of  a  person  who  has  been  in  the  habit  of 
residing  in  the  East  Indies  the  term  ^native  inhabi- 
tants of  Dacca"  is  used  ^in  contradistinction  to  the  Euro-  [*193] 
pean  inhabitants,  or  the  descendants  of  European  inha- 
bitants ;  and  that,  I  conceive;  was  the  sense  in  which  the  term 
was  used  by  the  testator  in  this  instance. 
Again  it  is  said,  how  can  any  works  be  exclusively  for  the  use 

(a)  1  MooK'i  P.  C.  Cm.  175. 

«jr,  1  MyL  k,  ILf  420.  The  BaptUt  AsMciatian  ▼.  Harfa  ExecutorB  4  Wheat, 
I ;  Potter  y.  Chopin,  6  Paige,  639  ;  Moore* •  Heiro  ▼.  Moort^s  Demseest 
4  Dana'fl  (Kentacky,)  Rep.,  359 ;  Veoey  t.  Jamoon,  1  Sim.  &  Stu.,  69 ;  Fowler 
w.  OcrUke,  I  Rna.  &  M.,  633;  King  ▼.  Woodiull,  3  Edw.  Ch.  Rep.,  79, 
8S-S.  Where  the  tniat  m  too  Tagne  for  the  Court  to  execute,  the  neit 
•f  kiB  ie  entitled.  Fowler  t.  Odrlike  and  Vceey  ▼.  Jmnoon,  ubi  eupra,  A  de- 
rimn  to  a  corporation  and  other  trosteea  upon  trust  to  diatribute  the  rents  and 
fiofita  annually,  on  a  certain  day,  amongst  certain  families,  accordinjr  to  their  ctr- 
eamstances,  as  in  the  opinion  of  the  trustees  they  might  need  vach  assistance, 
wlMse  names  were  thereinafter  mentioned,  m.,  (naming  twepty-four  persons,)  wae 
held  not  to  be  necessarily  void  for  uneertamty.     JMey  ▼.  fKiy,  1  Hare,  580 
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of  the  native  inhabitants  ?  And  the  instance  was  given,  1  think 
by  Mr.  Wakefield,  of  a  monument,  which  all  persons  would  see 
and  all  persons  would  enjoy  as  far  as  it  was  capable  of  being  en- 
joyed. But  many  instances  might  be  put  of  works  that  might 
be  applied  exclusively  to  the  benefit  of  the  native  inhabitants- 
hospitals  for  the  benefit  of  the  native  inhabitants  only — ^bathsfor 
the  benefit  of  the  native  inhabitants  only-^^ardens  and  various 
other  establishments  might  be  suggested  which  would  satisfy  the 
words  "  for  the  exclusive  benefit  of  the  native  inhabitants." 

Another  objection  which  was  made  was  this,  that  this  fund 
might  be  applied  to  idolatrous  purposes,  ttt  the  building  of  a  tem- 
ple for  the  worshipping  of  idols,  and  other  objectionable  purpo- 
ses. The  answer  to  this,  I  think,  is  obvious.  The  gift  is  "  for 
the  benefit  of  the  native  inhabitants."  This  Court  would  not 
consider  such  an  application  of  the  fundd  as  being  for  the  bene- 
fit of  the  native  inhabitants,  nor  would  any  other  Court,  admin- 
istered upon  the  principles  of  this  Court,  consider  that  an  appli- 
cation of  the  fund  for  the  purpose  of  encouraging  idolatry  could 
be  for  the  benefit  of  the  native  inhabitants  of  Dacca :  and  I  un- 
d^tand  from  the  acts  of  parliaroent,(a)  by  which  the  Supreme 
Court  of  Calcutta  was  founded,  and  from  the  proceedings  in  the 
case  of  the  Mayor  of  Lyons  v.  the  East  India  Company^  that 

the  Supreme  Court  of  Calcutta  exercises  an  equitable 
[*194]    *jursidiction,  similar  to  and  corresponding  with  the'  equi« 

table  jurisdiction  of  this  Court,  including  the  jurisdiction 
exercised  by  this  Court  in  matters  of  charity.  Any  application, 
therefore,  of  the  funds  for  idolatrous  purposes  would  not  be  con- 
sidered by  that  Court  as  a  proper  application  within  the  meaning 
of  the  testator,  and  would  be  controlled,  regulated,  and  restrain- 
ed. It  appears  to  me  therefore,  that  the  money,  in  this  case  being 
by  the  will  of  the  testator,  directed  to  be  given  for  this  purpose 
to  the  government  of  Bengal,  which  government  of  Bengal  is 
found  by  the  report  of  the  Master  to  be  the  Governor-General  of 
India,  th^  money  ought  be  paid  over  to  the  Governor-General  ot 
India,  as  in  the  case  of  foreign  charities,  for  the  purpose  of  being 
applied  to  the  purposes  mentioned  in  the  will. 

Kyl3  6.3,c.63;  31  O.  3,  o.  TO. 
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But  then,  it  is  said,  this  Court  will  not  part  with  the  fund,  be- 
cause it  may  lead  to  abuse,  that  the  Governor-General  may  mis- 
apply this  fund,  may  not  discharge  his  trust  in  a  manner  of 
which  this  Court  might  approve,  and  that  he  is  amenable  to  no 
tribunal,  and  subject  to  no  control.    This  also,  I  apprehend,  is 
incorrect.    When  you  come  to  look  at  the  statute,  by  which  that 
Court  is  founded  and  regulated,  it  appears  that  the  Governor-Ge- 
neral is  subject  to  the  jurisdiction  and  control  of  the  Supreme 
Court  of  Calcutta,  except  when  he  is  acting  entirely  in  his  pub- 
lic capacity  as  Governor-General  in  council.  ^  Now,  in  this  case, 
he  is  receiving  the  funds  of  a  private  individual,  to  be  applied 
according  to  the  will  of  that  individual.    He  does  not  receive 
them  for  the  purpose  of  discharging  any  duty,  or  any  trust  which 
is  cast  upon  him  by  the  public ;  he  is  not  responsible  to  the  go- 
vernment, nor  to  her  Majesty,  or  to  the  East  India  company,  for 
the  manner  in  which  he  discharges  this  trust ;  he  is  not  actmg 
as  Governor-General  in  council  ,*  and  therefore,  I  appre- 
hend, *he  is  amenable  to  the  tribunal  of  the  Supreme    ['195 
Court  of  Calcutta,  precisely  in  the  same  way  as  if  he  was 
.acting  in  any  ordinary  case  as  an  individual. 

Another  difficulty,  however,  was  suggested,  which  was  of  this 
nature.  This  charity  is  to  be  administered  for  the  benefit  of  the 
native  inhabitants  of  Dacca,  according  to  the  opinion  of  the  Gov- 
ernor-General and  the  native  inhabitants,  of  what  shall  be  for 
their  benefit :  and  it  is  said,  What  are  you  to  do  if  they  difiTer  as 
to  the  mode  of  distribution  and  application  ?  In  that  easel  think 
the  answer  is  obvious.  You  could  not  apply  the  fund  to  any 
charitable  object  until  they  agreed,  or  until  the  Court,  if  the 
Court  thought  itself  justified  in  doing  so,  should  interfere  for  that 
purpose.  But  the  same  difficulty  would  exist  in  a  great  variety 
of  cases.  If  property  is  given  for  a  charitable  object  to  A.  and  B., 
to  be  applied  to  such  charitable  institutions  in  this  metropolis 
as  they  shall  agree  upon,  they  may  differ ;  but  such  a  bequest  was 
never  considered  on  that  account  as  not  constituting  a  valid  be- 
quest. It  appears  to  me,  therefore,  that  these  objections  are  ob- 
jections that  do  not  weigh  in  this  case,  and  ought  not  to  govern 
the  decision  of  the  Court. 

But  then  there  is  another  objection — an  objection  which  was 
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not  presented  to  the  consideration  of  the  Yice-Chancellor  when 
the  case  was  argued  before  him ;  and  that  objection  arises  out  of 
the  eighth  clause,  which  precedes  that  on  which  I  have  been 
eommeuting.  The  clause  is  in  these  terms.  [His  Lordship  read 
the  eighth  clause,  and  proceeded — ]  Now  it  is  argued  that  this 
is  a  void  bequest ;  and  that  this  being  a  void  bequest,  and  the 
amount  which  it  will  be  necessary  to  expend  for  the  purpose  of 
carrying  this  design  into  effect  if  it  could  be  legally  car- 
[*196]  tied  into  effect,  being  uncertain,  and  this  *being  to  be 
paid  out  of  the  residue,  and  the  remainder  of  the  residue 
being  to  be  applied  to  ihe  charitable  objects  to  which  I  have 
already  adverted,  that  if  the  sum  to  be  applied  to  this  object  is 
uncertain,  the  balance  also  must  be  made  uncertain,  and  there- 
fore that  the  ultimate  residue  applicable  to  the  charitable  purpose 
being  uncertain,  the  gift  would  be  void  within  the  decision  in 
Chapman  v.  Br<nDn.{a)  and  I  think  in  the  Attorney- Oeneral  v. 
Davi€s,{b)  and  in  the  more  recent  decision  of  The  Attorney- 
General  v.  Uinsman.{c)  Now,  assuming  that  this  is  a  void  be- 
quest (I  am  aware  that  that  is  a  matter  which  is  controverted,) 
it  is  payable  out  of  the  residue,  because  it  is  payable  out  of  the. 
surplus  after  the  payment  of  debts  and  legacies :  and  I  do  not 
know  what  constitutes  the  residue,  but  the  surplus  after  the  pay< 
ment  of  the  debts  and  legacies.  And  it  is  remarkable  that  when 
you  come  to  the  other  disposition  it  speaks  of  the  remainder,  that 
is,  the  remainder  after  all  those  previous  objects  have  been  satis- 
fied, and,  among  others,  this  object  as  to  the  mausoleum  or  mon- 
ument, which  is  to  be  paid,  as  I  consider,  out  of  the  residue. 
Then  the  only  question  is  this,  is  this  so  uncertain  in  its  nature 
(assuming  that  it  is  a  void  bequest,)  so  uncertain  as  to  the 
amount  that  would  be  required  for  it,  as  to  vitiate  the  bequest  to 
the  charity  to  which  I  have  adverted  ? 

Now  in  the  case  of  Chapman  v.  Brown^  the  Master  of  the 
Rolls,  Sir  William  Grant,  was  very  desirous,  if  possible,  of  pre- 
venting this  consequence.  That  was  a  bequest  for  a  chapel. 
He  says,  the  chapel  is  not  defined,  the  nature  and  size  of  it  is  not 

(«)  6  Ym.  404.  (c)  a  J.  t  W.  279 

(*)  9  Vee.  535. 
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ascertained)  and  there  is  no  locality  appointed.  U  I 
knew  where  it  was  'to  be  built,  I  might  form  some  opin-  [•197] 
ion  as  to  what  would  be  required  for  the  population  of 
that  district  and  I  might  under  such  circumstances,  refer  it  to 
the  Master  for  the  purpose  of  ascertaining  what  sum  would  be 
sufficient  for  the  purpose  of  satisfying  this  bequest.  Now  those 
difficulties  which  existed  in  the  case  of  Chapman  v.  Brown 
hare  no  existence,  as  it  appears  to  me,  in  the  present  instance. 
The  place  is  defined,  the  very  spot  is  pointed  out,  and  the  extent 
required  for  the  purchase.  The  monument  is  to  contain  the 
body  of  the  testator,  and  the  bodies  of  his  two  parents,  and  of  his 
sister.  The  proper  size  of  it,  therefore,  is  easily  ascertained.  It 
is  to  be  a  suitable  and  handsome  monument,  and  durable,  that 
is,  built  of  durable  materials,  and  in  a  durable  way.  It  does  not 
appear  to  me  therefore,  that  there  is  in  this  case  that  difficulty 
which  existed  in  the  case  of  Chapman  v.  Brown^  and  which  the 
Master  of  the  Rolls  there  thought  to  be  insurmountable,  and 
which  prevented  him  from  referring  it  as  a  matter  of  inquiry  to 
the  Master.  And  it  does  not  appear  to  me  that  there  is  in  this 
case  any  difficulty,  but  that  it  may  be  referred  to.  the  Master  for 
the  purpose  of  ascertaining  what  would  be  a  proper  sum  to  carry 
that  intention  of  the  testator  into  effect.  That  sum,  being  once 
ascertained,  would  be  deducted  from  the  residue,  which  would 
render  the  amount  applicable  to  the  charitable  object  certain, 
and  that  would  get  rid  of  the  objection  which  has  been  raised 
upon  this  ground. 

It  appears  to  me,  taking  all  these  matters  into  consideration, 
tliat  this  is  a  good  charitable  bequest,  free  from  any  valid  or  le- 
gal objection  which  can  be  urged  against  it,  and  that  this  Court 
ought  ultimately  to  direct  this  money  to  be  paid  over  to  the  Gov- 
ernor-Gleneral.  But  all  this  is  premature.  The  Vice-chancellor 
has  merely  declared  it  to  be  a  valid  charitable  bequest, 
and  *BO  far  I  am  of  opinion  that  the  decree  is  right.  I  [*198] 
think,  however,  it  will  be  necessary  to  vary  it  in  one  re- 
spect; namely  for  the  purpose  of  identifying  what  the  charitable 
bequest  is,  to  which  the  decree  refers :  because,  if  the  direction 
as  to  the  mausoleum,  which  is  untouched  by  the  decree,  is  to  be 
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considered  as  a  charitable  bequest — not  a  superstitions  use,  but  a 
charitable  bequest — then  there  are  two  charitable  bequests  con- 
tained in  the  will ;  and  therefore  that  part  of  the  decree  of  the 
Yice-Chancellor,  in  which  he  has  declared  "  that  the  charitable 
bequest  of  the  residue  in  the  testator's  will  contained  is  a  valid 
charitable  bequest,"  should  be  varied  so  as  to  identify  the  chari- 
table bequest  to  which  he  refers,  namely,  that  which  relates  to 
the  inhabitants  of  Dacca.  That  is  the  only  alteration  which  it 
appears  to  me,  at  this  moment,  necessary  to  make  in  the  decree. 


Dec.  20. — The  cause  now  coming  on,  by  the  Lord  Chancel- 
lor's permission,  to  be  heard  before  his  Lordship  for  farther  di- 
rections, 

Mr.  Bethell,  for  the  Plaintiff,  proposed  that  it  should  be  refer- 
red to  the  Master  to  make  the  inquiry,  suggested  in  the  forego- 
ing judgment,  respecting  the  monument:  whereupon 

Mr.  Wigranij  on  behalf  of  the  Dacca  charity,  submitted  that 
the  Court  should  first  decide  whether  the  bequest  for  the  monu- 
ment was  merely  a  charge  upon  the  residue,  or  an  appropriation 
of  an  intregal  part  of  the  residue,  and  if  it  was  merely  a  charge, 
then  whether  the  bequest  was  valid ;  because  if  it  were  held 
to  be  merely  a  charge  on  the  residue,  and  invalid,  the  whole  re- 
sidue would  belong  to  the  Dacca  charity,  and  the  proposed  in- 
quiry would  be  useless ;  but 

[*199]  'The  Lord  Chancellor  said,— I  consider  that  I 
have  already  decided  the  first  question.  The  expense 
of  constructing  the  monument  was  to  be  defrayed  out  of  the  pro- 
perty which  should  remain  after  payment  of  the  testator's  debts 
and  legacies :  what  is  that  but  the  residue  ?  Then,  when  he 
comes  to  the  Dacca  charity,  he  says,  "  I  give  the  remainder  of 
my  property"— from  which  I  understand,  what  remains  of  the 
residue  after  building  the  monument — "  to  the  government  of 
Bengal,  &c."  I  think,  therefore,  the  proper  course  will  be  to  re- 
serve the  question  as  to  the  validity  of  the  bequest  for  the  monu- 
ment, and  to  refer  it  to  the  Master  to  inquire  what  sum  would 


CASES  IN  CHANCERY.  199 

l842._Mitford  v.  Reynolds. 

be  reasonably  required  for  the  purpose  of  carrying  into  efiiact  the 
directions  of  the  testator,  by  which  he  provides,  &c.,  adopting 
the  very  words  of  the  eighth  clause.  That  form  of  reference 
will  leave  the  question,  as  to  the  validity  of  the  bequest,  open.[3] 

Mr.  Beihell  then  asked  for  the  costs  of  all  parties  out  of  the  es- 
tate, including  the  costs  of  the  sippeal,  as  between  solicitor  and 
client,  and  cited  Mbggridge  v.  ThackwelL{a) 

Mr.  Twiss^  for  the  Attorney-General,  and  Mr.  Wigram^  for 
the  East  India  Company,  opposed  it,  except  as  to  the  costs  of  the 
executors,  but 

The  Lord  Chancellor  said, — ^he  thought  the  case  was  a 
very  proper  one  for  an  appeal,  and  that  considering  the  nature 
of  the  will,  it  was  very  reasonable  that  all  parties  should  have 
their  costs  as  between  solicitor  and  client,  including  the  costs  of 
the  appeal.  ^ 


•Thorpe  v.  Mattingley.  [*200] 

1842:  Dec  21. 

Wb^  one  of  several  Defendants  died  pending  their  joint  appeal  io  the  House  of 
IJordi,  and  the  House  of  Lords  having  admitted  his  representatives,  on  their  peti- 
tion, as  parties  to  the  appeal,  eventually  made  an  order  varying  the  decree  be- 
low, and  dismissing  the  bill,  as  against  that  Defendant  with  costs.  Held  that 
that  order  might  be  made  an  order  of  the  Court  below  without  first  reviving  the 
suit. 

This  was  a  tithe  suit,  on  the  hearing  of  which,  in  the  Court  of 
Exchequer,  on  the  16th  February,  1837,  a  decree  was  made  for 
an  account  against  all  the  Defendants,  except  Edmund  Plowden, 
as  against  whom  the  bill  was  dismissed,  but  Without  costs. 

(a)  7  Yes.  36;  see  p,  88. 

[3]  See  as  to  the  proceedings  on  the  reference  to  the  Master,  post  706. 
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All  the  Defendants  appealed  from  that  decree  to  the  House  of 
Lords ;  and  Edaiund  Plowden  having  died  before  the  appeal 
came  on  to  be  heard,  his  executors  and  another  person  who,  on 
his  death,  had  become  tenant  in  tail  of  the  lands,  in  respect  of 
which  he  had  been  made  a  Defendant,  were,  by  two  orders  of 
the  House  of  Lords,  dated  respectively  die  29th  June,  1838,  and 
the  1st  August,  1839,  admitted  as  parties  to  the  appeal. 

By  the  order  of  the  House  of  Lords  on  the  appeal  dated  the  6th 
Febr\iary,  1841,  the  decree  below  was  reversed,  and  the  bill  dis- 
missed with  costs  as  against  all  the  Defendants,  and  the  cause 
was,  in  the  usual  form,  remitted  back  to  the  Court  below,  with  a 
direction  to  do  therein  as  should  be  consistent  with  that  judg- 
ment. 

On  the  5th  of  July,  1841,  an  application  was  made  to  the  Court 
of  Exchequer,  upon  notice,  by  the  surviving  Defendants  and  the 
executors  of  Edmund  Plowden,  that  the  last-mentioned  order  of  the 
House  of  Lords  might  be  made  an  order  of  that  Court,  and  an  or- 
der was  made  accordingly;  but  that  order  not  having  been 
drawn  up  before  the  16th  of  October,  1841,  when  the  equity  ju- 
risdiction of  the  Court  of  Exchequer  was  transferred  to  the 
[*201]  •Court  of  Chancery,  it  was  ultimately  entered  as  an  or-  s 
der  of  this  Court. 

The  Plaintiff  then  presented  an  appeal  petition  to  the  Lord 
Chancellor,  praying  that  the  last- mentioned  order  might  be  dis- 
charged with  costs. 

The  petition  now  coming  on  to  be  heard, 

Mr.  Swanstany  in  support  of  it,  contended  that  the  order  in 
question  was  irregular,  having  been  made  before  the  suit  had 
been  duly  revived.  When  the  House  of  Lords  directed  its  own 
order  to  be  made  an  order  of  the  Court  below,  it  must  be  taken  to 
have  meant  that  that  should  be  done  in  such  a  manner  as  might 
be  consistent  with  the  forms  and  practice  of  that  Court.  And  ha 
referred  to  the  case  of  Bertie  v.  Lard  Falkland.{a) 

(a)  Maeqaeen'fl  Ftao.  in  tbe  Howe  of  Lordsi  976. 
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•    Mr.  Bethdl  and  Mr.  Flemings  contra, 

Mr.  Swanstorij  in  reply. 

The  Lord  Chancellor. — ^I  think  the  order  pronounced 
"by  the  Court  of  Bxchequerwas  quite  right.  What  the  House  of 
Lords  intended  is  evident.  They  dealt  with  the  record  as  it 
stood;  but,  in  order  that  substantial  justice  might  be  done^  they 
took  care  that  the  representatives  of  Edmund  Piowden  should  be 
before  them :  having  heard  them,  however,  they  then  dealt  with 
the  record  as  it  was,  and  accordingly,  in  dismissing  the  bill,  they 
dismissed  it  as  against  Edmund  Piowden,  although  he  was  then 
dead,  he  being  the  party  actually  upon  the  record.  Therefore, 
when  they  directed  the  Court  of  Exchequer  to  make 
*their  order  an  order  of  that  Court,  they  directed  that  [*202] 
Court  to  dismiss  the  bill  as  against  Edmund  Piowden ; 
and  it  was  not  necessary,  for  that  purpose,  to  have  bis  represen- 
tatives  before  the  Court  of  Exchequer. 

Petition  dismissed  with  costs. 


Andebson  v.   Wallis. 

DismMnl  o/  bill  at  the  hearing,  on  the  gionnd  of  mtejoinder  of  FlaintifEi  and  of 
■oit  affiimed  on  appeal. 

In  this  case,  which  is  reported  on  the  hearing  below  in  Messrs. 
Touuge  and  Collyer's  Exchequer  Reports,  vol.  iv.  p.  336,  the  de- 
cree dismissing  the  bill  with  costs,  on  the  ground  of  misjoinder  of 
Plaintiffs  and  of  subject-matters  of  suit,  was  affirmed  by  the  Lord 
Chancellor  on  appeal,  on  the  same  ground  and  for  the  same  rea- 
sons as  are  assigned  in  the  judgment  below. 

In  addition  to  the  authorities  which  appear  to  have  been  cited 
In  the  Court  below,  the  following  were  cited  on  the  argument  of 
the  appeal :  Morley  v.  Lord  HawkeJ^a)  Gemmel  v.  Block^ijb) 

(m)  Cited  2  Y.  &  J.  520.  (5)  2  Pick.  513. 

Vol.  L  23 
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Cowley  V.  CowleyJ^a)  Buckeridge  v,  GZfljw,(6)  Hoggart  v, 
ai««.(c)[l] 

(a)  9  Sim.  399.  (e)  Ibid.  197 ;  aee  p.  204. 

(6)Cr.  &Ph.l26;  seop.  136. 

[1]  Whether  the  objection  of  miejoiAder  of  parties  may  be  raised  at  the  hearing 
in  the  first  instance,  see  farther,  Olyn  x.  Soares,  3  Myi.  &  K.  470 ;  Talmage  r. 
Pell,  9  Paige,  412 ;  Jacob  ▼.  Lveas,  I  Beav.  436 ;  SehenckY.  Ellingwood,  3  Edw, 
Ch.  Rep.  175 ;  Egan  y.  Hernan,  Flan.  &.  KeL  44 ;  Cammeyer  v.  United  QermoM 
iMiheran  ChwrchiB,  2  Sand.  Ch.  Rep.  250. 
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In  the  Matter  of  the  Stat.  5  Vict.  c.  5.,  and 
In  the  Matter  of  the  Marq^uis  op  Hertford. 

1842:  Nov.  17;  Dec.  16.    1843:  Nov.  18. 

An  Older  made  under  5  Vict  c.  5. 8.  4,  to  reetrain  the  transfer  of  stock,  oontinnei 
in  force,  nntil  discharged,  after  a  biU  has  been  filed  for  the  same  pnipose :  and 
on  a  motion  being  afterwards  made  to  discharge  it,  the  Conrt  will  allow  affida- 
vits to  be  read  as  well  in  opposition  to  the  answer,  if  then  filed,  as  in  support 
of  it. 

On  the  2d  of  June  the  Marquis  of  Hertford,  as  residuary  lega- 
tee of  his  late  father,  obtained  an  order  ex  parte  from  Vice- 
Chancellor  Wigram  under  the  fourth  section  of  the  above-men- 
tioned acty  to  restrain  the  transfer  of  a  sum  of  4000/.  new  3^  per 
cent  annuities  then  standing  in  the  name  of  Nicholas  Suisse, 
who  had  been  valet  to  the  late  Marquis,  and  against  whom  an 
indictment  was  then  pending  for  the  embezzlement  of  the  mon- 
ey with  which  the  stock  had  been  purchased.  On  the  1st  of 
July  that  order  was  discharged  by  the  Vice-Oliancellor  with 
costs,  an  the  ground  that  no  bill  had  been  filed,  and  that  the  re- 
straining order  could  not  properly  be  continued  after  sufficient 
time  had  been  allowed  for  that  purpose.(a)  The  Marquis  how- 
ever having  appealed  from  that  decision  to  the  Lord 
Chancellor,  *the  execution  of  the  order  of  the  1st  of  July  [*204] 
was,  by  arrangement  between  the  parties,  suspended  un- 

(a)  See  1  Hare,  584. 
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til  the  appeal  motion  could  be  heard.  In  the  meantime  the  in* 
dictment  was  tried,  and  Suisse  was  acquitted :  and  on  the  12th 
of  July,  being  a  few  days  after  the  acquittal,  the  Marquis  filed 
a  bill  against  Suisse,  the  Governor  and  Company  of  the  Bank  of 
England,  and  the  ejiecutors  of  the  late  Marquis,  alleging  that 
the  stock  had  been  purchased  by  Suisse  with  the  produce  of 
certain  cheques  which  he  had  received  from  the  late  Marquis 
^r  the  purpose  of  paying  bills,  and  praying  that  Suisse  might  be 
declared  a  trustee  of  the  stock  for  the  Plaintiff,  and  that  an  in- 
junction  might  be  granted  to  restrain  the  transfer  of  it  On  the 
13th  of  July  the  appeal  motion  came  on  before  the  Lord  Chan* 
cellor,(a)  when  an  order  was  made,  by  consent,  continuing  the 
restraining  order  as  to  1600/.,  part  of  the  stock,  and  reserving 
the  costs  of  the  motion. 


Nov.  17.  In  the  course  of  the  next  Michaelmas  term,  and  be* 
fore  any  answer  had  been  put  into  the  bill,  a  motion  was  made 
on  behalf  of  Suisse,  who  had  in  the  meantime  gone  abroad,  to 
discharge  the  order  of  the  13th  of  July. 

Mr.  Sharpe  and  Mr.  De  Gex,  in  support  of  the  motion,  con- 
tended that  the  restraining  order  was  merely  a  provisional  rem- 
edy, which  was  intended  to  enure  only  until  a  bill  could  be  filed, 
and  an  injunction  obtained  in  the  suit ;  and  that,  as  no  such  in* 
junction  had  been  moved  for,  they  were  entitled,  as  of  course,  to 
have  the  restraining  order  discharged. 

Sir  Charles  Wetherell  and  Mr.  Schomberg^  for  the  Mar- 
quis of  Hertford,  submitted  that,  upon  a  bill  being  filed, 
[*205]  *the  restraining  order  previously  obtained  under  the 
Act  was  to  be  treated  in  all  respects  as  an  injunction 
obtained  in  the  cause,  and  that  it  was  unnecessary  to  move  for 
a.  new  injunction ;  they  asked  however  that,  at  all  events,  the 
motion  might  stand  over,  in  order  that  they  might  have  an  op- 
portunity of  answering  certain  affidavits  which  had  been  filed 
by  the  other  side  within  two  days  before  the  motion  was  made* 

(a)  See  ante,  p.  139. 
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The  Lobd  Chancellor.-^Ajs  this  is  the  first  case  that  has 
occurred  upon  the  new  Act,  it  is  necessary  to  proceed  with  cau- 
tioq.  I  think  the  best  course  will  be  to  let  the  motion  stand  over 
ia  order  that  Sir  Charles  Wetherell's  client  may  have  an  oppor- 
tunity of  giving  a  counter  notice  of  motion  for  an  injunction  in 
the  cause — ^the  motion  may  be  in  the  alternativei  either  that  the 
existing  injunction  may  be  continued  or  a  new  one  granted.  - 
Let  the  two  motions  come  on  together  on  the  first  seal  day  after 
term.  We  shall  then  see,  from  the  course  which  the  argument 
takes,  what  will  be  the  proper  practice  in  such  cases. 


The  motion  accordingly  stood  over,  and  the  Plaintiff  gave  a 
notice  of  motion  in  the  alternative  suggested  by  the  Lord  Chan* 
ccllor,  but  not  until  after  Suisse  had  put  in  his  answer  to  the 
2>ill. 

The  two  motiqns  now  coming  on  together. 

'  Dee.  10.  Mr.  Sharpe  and  Mr.  De  GeXy  for  Nicholas  Suisse^ 
objected  to  the  reading  of  any  afiidavits  in  opposition  to  the  an- 
swer, on  either  motiou%  The  question  at  issue  being  simply  a 
question  of  title  to  the  stock,  it  was  clear,  according  to  establish^ 
ed  practice,  that  affidavits  could  not  be  read  in  opposi- 
tion to  the  answer,  on  the  Plaintiff's  *motion  for  a  new  [*206] 
injunction :  and  i^  as  had  been  contended  by  the  other 
side  on  the  former  occasion,  the  restraining  order  was  to  be  trea- 
ted, after  bill  filed,  as  an  injunction  obtained  in  the  cause,  affida- 
vits were  equally  inadmissible,  after  an  answer  had  been  put  in, 
upon  the  motion  to  discharge  that  order. 

Sir  C  Weiherell  and  Mr.  Schomberg,  contra. 
The  authorities  cited  were  B  Dan.  Pr.  356,  357,  and  the  cases 
there  referred  to. 

The  Lord  Chancellor  reserved  the  objection,  and  sugges- 
ted that  the  most  conveqient  course  would  be  to  dispose  of  both 
the  motions  on  one  argument :  for  which  purpose  he  would  hear 
the  whole  case  as  it  stood  upon  the  affidavits  as  well  as  upon 
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the  answer,  and  would  separate  the  different  parts  of  the  evi- 
dence  for  himself,  in  case  he  should  be  of  opinion  that,  with 
reference  to  either  motion,  any  part  of  it  ought  ito  be  rejected. 

That  course  was  accordingly  adopted,  and  the  a^nment  pro* 
ceeded,  upon  the  merits. 

The  Plaintiff's  case  rested  on  the  affidarits  which  had  been 
filed  in  support  of  the  original  application  for  the  restraining  or- 
der, and  in  opposition  to  the  motion  of  the  13<h  of  July  to  dis- 
charge that  order.  By  these  affidavits,  several  of  the  identical 
bank  notes  which  had  been  received  by  Suisse,  in  payment  of 
cheques  drawn  by  the  lale  Marquis,  on  his  bankers,  to  an  amount 
exceeding  the  value  of  the  stock  in  question,  were  proved  to 
have  been  delivered  by  Suisse  to  his  broker,  for  the  purchase  of 
part  of  the  4000/.  3  per  cents. 

The  substance  of  the  case  made  by  Suisse  in  his  answer^  is 
stated  by  the  Lord  Chancellor  in  bis  judgment. 


[•207]  1843 :  Nov.  !&.— *The  Lo^d  Chancbllor.— An  order 
was  obtained  in  this  case,  whereby  the  Bank  was  restrain* 
ed  from  permitting  the  transfer  of  4000Z.  new  3^  per  cent,  annu- 
ities, standing  in  the  name  of  Nicholas  Suisse.  This  order  was 
afterwards  discharged.  Application  was  made  to  me  to  discharge 
or  vary  this  last-mentioned  order :  after  some  discussion  I  direc- 
ted the  order  to  be  varied,  and  that  Hberty  should  be  given  for 
the  transfer  of  the  annuities,^  with  the  exception  oi  a  portion  of 
them.  The  parties  consented  to  this  arrangement ;  and  the  re* 
fitraining  order  was  continued  as  to  1600/.,  subject  to  the  further 
order  of  the  Courts  The  prosecution  against  Suisse  was  depen- 
ding at  the  time  when  the  Yice-Chancellor  discharged  the  origi- 
nal order.  In  the  indictment  he  was  charged  with  having  pur- 
phased  the  stock  in  question,  with  monies  embezzled  from  the 
late  Marquis  of  Hertford.  Upon  his  trial  for  the  alleged  offence 
he  was  acquitted,  and  soon  afterwards  a  bill  was  filed  against 
him  by  the  present  Marquis,  to  which  an  answer  has  been 
put  in. 

The  present  application  is  to  discharge  the  restraining  order 
as  to  the  1600/.|  and  affidavits  have  been  filed  in  support  of,  and 
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tQ  oppositioa  to,  the  motion.  Some  objection  was  made  to  the 
reading  of  these  affidavits ;  and  it  was  contended  on  the  part  of 
4he  Defendant,  that  the  question  must  be  decided  by  the  answer. 
I  think  there  is  no  foundation  for  the  objection.  When  a  re- 
straining order  has  been  issued,  this  Court  has,  by  the  terms  of 
the  Act,  full  power,  upon  the  application  of  any  parties  interested, 
to  discharge  or  vary  it,  and  the  Court  will  be  guided  in  the  ex« 
ercise  of  the  discietion  with  which  it  is  intrusted,  not  merely  by 
the  statements  contained  in  the  answer,  but  also  by  the  affidavits 
filed,  as  well  in  oppositions  the  answer  as  in  support  of  it. 

*I  have  read  and  considered  these  affidavits,  and  the  £*208] 
answer  of  the  Defendant,  which  coraesponds  in  substance 
with  his  affidavits.  It  is  obvious,  that  if  this  restraining  4M:der 
be  dischai^ed,  there  will,  in  effect,  be  an  end  of  the  suit.  For 
the  stock  will  be  sold  out,  and  as  the  Defendant  is  a  foreigner 
residing  abroad,  it  will  be  useless  to  proceed  further.  Still,  how- 
ever, if  I  were  satisfied  with  the  answer  given  to  the  case  made 
against  the  Defendant,  I  should  not  on  this  account  alone  con- 
tinue the  restraint.  But  without  meaning  to  prejudice  the  ulti- 
mate decision  of  the  cause,  I  am  compelled  in  this  stage  of  the 
proceeding  to  say  that  I  am  not  satisfied  with  the  explanation 
that  has  been  given. 

Considerable  reliance  has  been  placed  on  the  result  of  the 
trial;  but  that  result  is,  with  me,  very  far  firom  conclusive. 
The  learned  Judge  very  properly  told  the  jury^  that  if  the  matter 
were  doubtful  it  would  be  their  duty  to  acquit  the  prisoner.  He 
suggested  to  them  that  the  money  might  probably  have  been  a 
gift  from  the  late  Marquis ;  but  that  is  not  the  defence  set  up  in 
the  suit  or  in  these  affidavits.  The  Defendant  says  he  acted  as 
agent  for  the  Marquis  in  paying  very  large  sums  of  money  on 
his  account ;  that  the  produce  of  the  cheques  which  he  received 
for  that  purpose  was  mixed  with  his  own  money,  and  that,  al- 
ttiough  Uie  sums  so  received,  or  a  part  of  them,  had  been  laid 
out  in  the  purchase  of  his  stock,  he  had  applied  an  equal  sum  of 
his  own  money  on  account  of  the  Marquis.  This  is  widely 
different  from  the  explanation  suggested  by  the  learned  Judge 
as  stated  in  the  affidavits  before  me.    It  may  be  observed^  that 
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the  principles  applicable  to  crimiQal  cases,  the  course  of  the 
proceeding,  and  the  manner  of  conducting  the  inquiry,  are  so 
different  from  the  mode  of  investigation  adopted  in  this  Court 

in  deciding  upon  the  civil  rights  of  parties,  that  the 
[*209]    'result  of  the  former  cannot  properly  be  allowed  to  gov** 

ern  the  latter.  Without,  then,  entering  into  further  par^ 
ticulars  as  to  the  contents  of  the  affidavits,  I  will  only  repeat 
what  I  have  already  observed,  that  the  explanation  which  they 
profess  to  give  as  to  the  transaction  in  question,  is,  I  think,  very 
unsatisfactory,  and  I  do  not  therefore  feel  myself  justified  in 
discharging  the  restraining  order,  and  thereby  practically  putting 
an  end  to  the  suit,  in  its  present  stage.  It  will  always  be  open  to 
the  Defendant  to  renew  the  application  upon  any  change  of 
circumstances  that  may  appear  to  warrant  it. 

The  motion  to  discharge  this  order  was  met  by  a  motion  on 
the  other  side  to  continue  it,  or,  in  the  alternative,  to  grant  an 
injunction  in  the  cause.  It  is  not,  I  think,  necessary  to  make 
any  order  upon  this  latter  motion.  I  shall  reserve  the  couside^ 
ation  of  the  oo&|ts  of  both  motions.  The  motion  for  discharging 
the  order  is  refused. 


Smith  v.  The  Duke  of  Beaufort* 

1843 :  jQly  16  ;  Not.  10.  17.    1843 :  Nov.  7. 

It  makes  no  difference  in  the  principles  upon  which  the  Court  deals  with  a  motion 
for  the  production  of  dooumentB,  that,  the  bill  being  filed  for  disooTory  in  aid  of  a 
defensive  proceedmg,  the  case  made  by  it  consists  not  in  the  assertion  of  an  affir- 
mative title  in  the  Plaintiff,  but  solely  in  the  suggestion  of  specific  defects  in  the 
title  of  the  Defendant 

This  was  a  motion  to  discharge  or  vary  an  order  of  Vice- 
Chancellor  Wigram,  for  the  production  of  certain  documents 
contained  in  the  schedule  to  the  Defendant's  answer. 

The  bill  was  fded  for  discovery  in  aid  of  the  Plaintiff's 
[*210]  defence  to  an  action  brought  by  the  Defendant  *forthe 
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recoTery  of  certain  tolls  or  dues,  \iirhich  he  claimed  as  payable  to 
him  ^  upon  and  for  coals  gotten  by  the  Plaintiff  within  the  De- 
fendant's manor  and  seigniory  of  Kilvey,  in  the  coimty  of  Gla- 
morgan, and  carried  through  the  said  manor,  and  sold  and  ex- 
ported to  sea  over  Swansea  bar  f  to  which  action  the  Plaintiff 
bad  pleaded  the  general  issue. 

The  following  is  an  abstract  of  the  material  passages  in  the 
pleadings. 

The  bill — after  suggesting  that  the  Defendant's  demand  in  the 
action  was  founded  on  alleged  custom)  under  which  he  claimed  to 
be  entitled,  as  lord  of  the  manor  and  seigniory  of  Kilvey,  to  a  pay- 
ment of  4cl.  for  every  wey  of  coal  gotten  within  the  said  manor  and 
carried  through  the  same,  and  sold  to  sea  over  Swansea  bar — 
chained :  Firstly,  that  the  amount  of  the  payment  had  varied  aC 
different  times  inasmuch  as  the  wey  on  which  the  4c{.  had  been 
claimed,  had  sometimes  been  a  wey  containing  144  bushels  or 
48  bags,  and  at  other  times  a  wey  contained  216  bushels  or  72 
bags.  Secondly,  that  the  alleged  custom  had  been  differently 
laid  at  different  times,  having  sometimes  been  laid  as  including, 
in  the  consideration  for  the  payment,  ways  and  places,  by  way 
of  easement,  for  laying  down  the  coal  by  the  side  of  the  river 
Tawe,  which  flowed  into  Swansea  bay  ;  although,  as  the  bill 
charged  the  Defendant  did  not  furnish  any  such  easement  to  the 
Plaintif!^  nor  was  he  the  owner  of  the  soil  of  the  said  river,  nor 
exclusively  the  owner  of  the  banks,  these  being  the  property  of 
various  individual  proprietors  ;  besides  which,  the  bill  charged 
that  such  easemeuts  had  in  former  times  been  the  subject  of  spe- 
cial contract  between  the  predecessors  of  the  duke  and  the  own- 
ers or  lessees  of  mines  within  the  manor ;  and  as  an  instance 
of  such  contracts  it  set  forth  an  indenture  of  lease 
*dated  the  8th  of  December  1760,  by  which  the  then  [*211] 
Duke  of  Beaufort  had  granted  to  one  Chauncey  Towns- 
head  (under  whom  the  Plaintiff  claimed)  for  a  term  of  ninety- 
nine  years,  certain  wayleaves  and  privileges  over  lands  lying  be- 
tween the  Piaintifi^s  mines  and  the  river  Tawe,  for  the  transport 
of  his  coals,  with  power  to  build  wharfs  on  the  banks  for  the 
shipment  of  the  same,  reserving  however  to  the  duke  and  his 
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heirs  all  such  customary  dues  and  payments  as  vTete  or  sliotild 
from  time  to  time  become  due  and  payable  to  them  as  lords  of 
the  said  manor.    The  bill  further  charged,  that  in  a  suit  institu- 
ted by  the  executors  of  the  late  Duke  in  the  year  1838,  the  aUeged 
custom  had  been  laid  as  including,  in  the  cofisideratton  for  the 
payment,  such  easement  as  before  mentioned  ;  aiui  that  the  De- 
fendant bad  in  his  possession  a  survey  of  the  manor,  dated  the 
27th  September  1686,  in  which  was  the  following  entry :  "  for 
every  wey  of  coal  wrought  within  the  manor  and  sold  at  sea,  and 
fgr  the  ways  and  places  to  lay  it  down  by  the  water  side,  and  for 
the  liberties  of  the  river,  the  sum  of  4d."    It  further  charged,  that 
the  duke  had  other  surveys,  inquisitions,  books,  and  documents, 
'*  shewing  the  terms,  or  supposed  terms,  of  the  alleged  custom." 
And  in  a  subsequent  passage  it  charged  that  the  Defendant  had 
in  his  possession  or  custody,  various  deeds,  &c.,  <'  relating  to 
the  said  matters,  and  whereby  the  truth  thereof  would  ap- 
pear." 

The  Defendant  by  his  answer,  after  stating  his  title  amongst 
other  things,  not  only  to  the  manor  and  seigniory  of  Ealvey,  but 
to  the  castle  and  manor  of  Swansea,  and  all  royalties  belonging 
to  the  said  manors  respectively,  and  to  the  sea  shore  of  Swansea 
and  Kilvey,  and  to  the  water  channel  and  soil  of  the  river  Tawe, 
and  the  port  and  harbour  of  Swansea  and  the  soil  thereof,  with 
all  tolls,  franchises,  and  privileges  thereunto  belonging,  said,  that, 
with  respect  to  the  particular  toll  in  question,  he  did  not 
[*212]    rest  his  claim  to  it  exclusively  *on  custom,  but  that  he 
relied  generally  upon  the  immemorialitjr  of  the  payment, 
to  himself  and  his  predecessors  in  estate  of  4d.  for  every  wey  of 
coal  gotten  within  the  manor  of  Kilvey  and  canied  through  the 
same,  and  sold  and  exported  to  sea  over  Swansea  bar ;  that  there 
were  several  other  modes  in  which  the  right  might  have  origi- 
nated (and  which  he  specified,)  without  resorting  to  custom,  but 
he  submitted  that  upon  evidence,  showing  that  the  sum  of  4cl. 
per  wey  had  been  paid  and  received  far  beyond  living  me- 
mory, and  as  he  believed,  for  several  hundred  years  past,  a 
court  of  law  would  refer  the  payment  to  some  valid  and  law- 
ful origin. 
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With  respect  to  the  first  alleged  variation,  he  said  that  the 
wey  Co  which  the  4d.  Teferced,  was  the  ancient  wey  containing 
48  bags,  each  bag  containing  3  bushels  of  Winchester  measure, 
whereas  the  modern  wey  was  one  third  larger,  containing  72 
bags ;  but  that,  in  latter  times,  when  coals  were  measured  by  the 
new  wey,  the  gross  amount  due  was  computed  upon  the  actual 
number  of  weys  increased  by  one  third,  so  that  the  same  amount 
was  always  paid  upon  the  same  quantity  of  coal  although  upon 
a  dijSerent  number  of  weys ;  and  that  the  only  real  variation  in 
the  amount  of  the  payment  had  occurred  between  the  years 
1741  and  1769,  during  which  time  the  sum  of  4d>  had,  by  mis- 
take, been  received  from  Chauncey  Townshend  upon  the  new 
wey,  but  which  mistake  had  been  afterwards  rectified  by  Town- 
shend paying  up  all  the  arrears,  upon  the  footing  of  Ad.  being 
payable  upon  the  ancient  wey. 

With  respect  to  the  second  alleged  variation,  he  said  he  did  not 
believe  that  the  alleged  custom  had  been  differently  laid  at  dif- 
ferent times,  for  that  although  the  words  used  might  have  been 
different,  they  had  substantially  the  same  meaning  and 
import :  that,  as  to  the  *claim  made  by  the  executors  of  [*213] 
his  late  father,  it  was  a  limited  claim  founded  on  cus- 
tom ;  whereas  his  present  claim  was  a  general  one,  being  a  claim 
to  so  much  money  due  and  of  right  payable  to  him  either  by 
custom  or  otherwise,  as  before  mentioned.  He  admitted,  howev- 
er, the  possession  of  the  survey  of  September  1 686,  and  also  "  of 
other  surveys,  inquisitions,  books  and  documents,  containing  en- 
tries relating  to  the  said  payment  of  4e;f.,  and  from  which  the 
terms,  or  supposed  terms,  of  the  said  payment  or  duty  would 
appear.^'  As  to  the  charge  that  the  alleged  custom  had  some- 
times been  laid,  as  including,  by  way  of  easement,  ways  and 
phiees  to  lay  the  coal  down  by  the  water  side,  he  denied  it,  but 
at  the  same  time  insisted  that  he  did  in  fact  furnish  an  easement 
to  the  plaintiff,  inasmuch  as  the  soil  of  the  river,  and  the  port 
and  harbour  belonged  to  him,  and  no  coal  raised  by  the  Plaintiff 
within  \be  manor  could  be  sold  or  exported  from  the  river  or 
port  without  passing  over  land  belonging  to  the  Defendant.  H9 
also  denied  that  any  of  his  predecessors  had  ever  made  special 
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contracts  for  ways  and  places  to  lay  down  coal  raised  within  the 
manor  by  the  river  side,  and  he  acconoted  for  the  indenture  of 
the  6th  December  1750,  by  stating  that  the  liberties  and  pri?i- 
leges  therein  mentioned,  were  granted  for  a  nominal  considera- 
tion in  order  to  encourage  the  exportation  of  coal,  and  thereby  to 
increase  the  revenue  of  the  Duke  arising  from  the  payment  of 
Ad.  in  question. 

In  answer  to  the  general  charge  as  to  his  possession  of  docu- 
ments, he  admitted  that  he  had,  in  his  possession  or  custody, 
various  documents,  wholly  or  in  part  relating  to  the  matters  in 
the  bill  mentioned,  or  some  of  them,  but  he  denied  that  thereby 
the  truth  of  the  matters  in  the  bill  stated  and  charged,  or  any  of 
them,  would  appear  or  be  elucidated,  save  as  by  the  said  answer 
was  mentioned.  And,  after  referring  to  the  list  of  such 
[*214]  ^documents  in  the  schedule,  he  said  that  they  were  the 
evidences  and  muniments  of  his  own  title  as  tenant  for 
life,  and  of  that  of  his  eldest  son  as  tenant  in  tail  in  remainder, 
to  divers  real  estates  and  hereditaments  of  great  extent  and  value, 
and  to  the  said  duty  or  payment  of  4d.  per  wey,  ^^and  did  not 
in  any  manner  evidence  or  relate  to  any  estate,  right,  or  title 
whatsoever,  of  or  belonging  to  or  claimed  by  the  Plaintiflf ;  nor 
were  the  same  in  any  way  material  or  necessary  to  or  for  the 
Plainti^s  defence  in  the  action ;  not  had  the  Plaintiff  any  inter- 
est whatever  in  the  same,  or  any  of  them,"  and  he  submitted 
that  the  Plaintiff  was  not  entitled  to  their  production. 

A  more  detailed  statement  of  the  pleadings,  and  also  a  list  of 
the  documents  ordered  by  the  Vice-chancellor  to  be  produced, 
will  be  found  in  Mr.  Hare's  report  of  the  case  in  the  Court  be- 
low.(a)  It  appears  from  that  list,  that  the  documents  ordered 
to  be  produced  consisted  1st,  of  a  series  of  old  audit  rolls,  rent^ 
als,  and  accounts  of  the  Defendant  and  his  predecessors  in  es- 
tate, extending,  with  a  few  intermissions,  from  the  reign  of 
Henry  TIH.  to  the  present  time,  and  containing  entries  of  re- 
ceipts of  monies  in  respect  of  the  Ad.  per  way  in  question,  ^ly, 
A  correspondence  by  letterbetween  a  former  Duke  of  Beaufort 
and  his  agent,  and  Chauneey  Townshend,  from  the  year  1741 

(#;  I  Btiv,  507. 
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to  the  year  1756.  The  survey  of  September  1686,  and  twa 
other  surveys  of  the  manor,  and  the  counterpart  of  the  lease  of 
the  8th  December  1750. 

Hr.  Laumdes  and  Mr.  Campbell^  in  support  of  the  appeal  mo- 
tion. 

The  order  now  appealed  from,  is  the  first  instance  in 
which  a  Plaintiff,  not  relying  on  an  affirmative  title  *in  [*215] 
himself,  but  merely  suggesting  a  defect  in  the  title  of  his 
adversary,  has  been  held  entitled  to  the  production  of  documents 
which  the  latter  insists  are  the  evidences  and  muniments  of  his 
own  title.  In  Bolton  v.  The  Corporation  of^  Liverpool,{a)  Lord 
Brougham  adverts  pointedly  to  the  distinction  between  these  two 
cases,  and  says,  "  A  party  has  a  right  to  the  production  of  deeds 
sustaining  his  own  title  affirmatively,  but  not  ofthose  which  are 
not  immediately  connected  with  his  own  title  and  which  form  part 
of  his  adversary's.  He  cannot  call  for  those  which,  instead  of 
supporting  his  own  title,  defeat  it  by  entitling  his  adversary.''  It 
was  said,  however,  in  the  Court  below,  that  the  doctrine  there 
laid  down  did  not  apply  to  a  case  in  which  the  bill  suggested 
specific  defects  in  the  Defendant's  title,  and  charged  that  the 
documents,  if  produced,  would  disclose  them ;  in  that  respect, 
however,  the  case  of  Bolton  v.  The  Corporation  of  Liverpool  is 
exactly  similar  to  the  present :  for,  on  reference  to  the  pleadings, 
in  that  case,  it  appears  that  the  bill  did  suggest  that  the  dues  in 
question  had  varied  both  in  amount  and  in  the  description  of 
goods  on  which  they  had  been  levied.  And  the  answer,  more- 
over, contained  no  such  denial  as  there  is  here,  that  the  docu- 
ments were  material  to  the  Plaintifi^s  defence  in  the  action.  The 
statement  was,  simply,  that  they  were  the  title-deeds  of  the  cor- 
poration, and  on  that  ground  the  production  was  refused.  In 
the  present  case,  the  Defendant  relies  on  the  immemoriality  of 
the  payment ;  he  says  he  is  prepared  to  make  good  his  claim  at 
the  trial,  by  proving  that  the  Ad.  per  wey  has  been  uniformly 
rendered  for  so  long  a  period,  that  a  court  of  law  will  presume  it 
had  a  legal  origin ;  and  the  affirmative  of  the  issue  is  with  him. 

(a)lMyL&K.88. 
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The  Plaintifi's  case  is  simply,  that  the  Defeadaot  will 
[*216]    *not  be  able  to  sustain  the  issue  :  that  the  documents  in 

question,  so  far  from  proving,  will  disprove  it ;  but  is 
that  any  reason  why  the  Defendant  should  be  obliged  to  produce 
these  documents  before  the  trial,  to  enable  his  adversary  to  find 
flaws  in  them — perhaps  other  flaws  besides  those  which  he  has 
suggested? 

It  is  said,  indeed,  that  the  answer  admits  that  the  payments 
have,  for  a  certain  period^  not  been  uniform :  but  even  if  that 
were  true,  it  could  only  entitle  the  Plaiutiff  to  the  production  of 
the  documents  relating  to  that  period,  and  would  furnish  no 
ground  for  a  sweeping  order  to  produce  all  the  audit  rolls  and 
rentals  from  the  time  of  Henry  YIII.  downwards.  In  fact,  how- 
ever, the  answer  contains  no  such  admission ;  on  the  contrary, 
it  satisfactorily  accounts  for  the  variation  on  the  ground  of  mis* 
take,  by  showing  that  it  was  afterwards  rectified ;  so  that  sub- 
stantially it  admits  no  variation  at  all.  If  that  be  the  effect  of 
the  answer,  the  present  case  is,  a»  to  this  class  of  documents,  on 
all  fours  with  Bolton  v.  TAtf  Corporation  of  Liverpool^  and 
Combe  v.  The  City  of  London^{a)  in  the  latter  of  which  cases 
Lord  Abinger  C.  B.  thus  states  his  ground  for  refusing  the  pro* 
duction  of  certain  documents  on  which  some  of  the  Defendants 
relied  as  evidence  of  the  usage  under  which  they  claimed.  <'  It 
is  asking  the  Defendants  in  equity  to  lay  their  case  before  the 
Plaintiffs  in  equity,  that  they  may  find  out  an  objection.  The 
constancy  of  the  usage  may  be  a  very  material  ingredient  in 
support  of  it,  and  their  books  must  prove  the  case  one  way  or 
the  other ;  it  is  clear,  therefore,  that  the  Plaintiffs  have  no  right 
to  see  the  books,  to  ascertain  whether  the  Defendants  have 

charged  more  or  less  at  different  times.  That  is  asking 
[*217]    for  a  discovery  of  the  weakness  *of  their  adversary's  title, 

and  not  of  the  strength  of  their  own." 

[The  Lord  Chancellor.  In  Combe  v.  The  City  of  Lon* 
don,  was  there  any  thing  more  than  a  general  charge  of  varia- 
tion ?  there  must  be  a  specific  averment ;  but  if  there  is  a  speci* 

(a)  4  Y.  &  ColL  139,  see  p.  159.    [S.  C.  1  Yo.  6l  CoU.  C.  C.  631.] 
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fic  arerment,  and  you  admit  it,  and  do  not  deny  that  documents 
which  you  admit  to  be  in  your  possession  will  shew  it,  surely 
you  must  prodace  the  documents.] 

In  Combe  r.  7%e  City  of  London,  there  were  specific  charges 
of  variation,  as  well  as  in  Bolton  v.  The  Corporation  of  Liv9r- 
pool. 

With  respect  to  the  other  charge  of  variation,  that  the  custom 
has  been  laid  in  different  terms  at  different  times,  if  the  survey 
of  September  1688  be  supposed  to  furnish  any  evidence  in  sup- 
port of  ity  we  are  willing,  and  indeed  offered  in  the  court  below, 
to  produce  that  document ;  but  we  submit,  that  there  is  no  such 
admission,  in  the  answer  to  the  general  charge  of  variation  on 
this  point,  as  to  warrant  an  order  for  the  production  of  the  other 
surveys. 

Mr.  Lsloydy  contra^  relied  on  Tyler  v.  Drayton,(a)  Kennedy 
V.  Gfrcen,(6)  Burrell  v.  NicJtolson^{c)  Storey  v.  Lord  George 
Lennox, {d)  and  contended  that  the  observations  attributed  to 
Lord  Abinger  in  the  passage  cited  from  his  judgment  in  the  case 
of  Combe  v.  The  City  of  London,  could  not  be  reconciled  with 
the  established  doctrine  of  this  Court. 

•Mr.  Lovmdesj  in  reply.  [•218] 

None  o{  the  cases  cited  is  an  authority  for  saying  that 
a  party,  not  alleging  an  affirmative  title  in  himself,  can  entitle 
himself  to  the  production  of  his  adversary's  muniments  of  titles 
by  merely  suggesting  a  specific  defect  in  that  title :  and  still  less 
where  the  suggestion  is  either  denied,  or,  which  is  tantamount 
to  a  denial,  satisfactorily  explained  away  by  the  answer.  The 
case  of  Burrell  v.  Nicholson,  which  is  the  only  one  of  those 
cited  that  even  appears  to  give  any  countenance  to  such  a  doc- 
trine, is,  in  reality,  no  authority  for  it :  for  the  question  at  issue 
was  one  of  boundary,  and  each  party  had  to  maintain  an  affir- 
mative proposition — ^the  one,  that  the  boundary  line  ran  in  one 
direction ;  the  other,  that  it  ran  in  another— so  that  the  Plain- 

(a)  3  &  &  8L  309.  (0  1  M.  &  K.  630. 

(i)  6  Sim.  e.  (d)  1  M.  &  Cn  525. 
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tiff's  case  did  not  consist,  as  it  does  here,  in  a  mere  negation  of 
the  Defendant's  title. 

If  this  order  is  to  stand  as  to  the  audit  rolls  and  rentals,  the 
consequence  will  be  that  there  will  hardly  be  any  case  in  which 
a  party,  whose  only  reliance  is  on  the  weakness  of  his  adver- 
sary's title,  will  not  be  enabled,  by  means  of  a  bill  of  discovery, 
to  ransack  that  adversary's  evidence  before  the  trial :  for  he  will 
only  hare  to  suggest  one  or  two  imaginary  defects  in  the  chain 
of  it;  and  if  there  be  the  slightest  colour  for  the  suggestion, 
however  satisfactorily  it  may  be  explained  away,  the  documents 
containing  that  evidence  will  have  to  be  produced. 


The  Lord  Chancellor. — The  question  in  this  case  is,  whe- 
ther the  Defendant  is  bound  to  produce  certain  docu- 
[*219]  ments  in  his  possession,  *that  tend  to  prove  that  the 
alleged  custom  or  ancient  payment  and  claim  to  the  dues 
demanded  by  him  has  varied  at  different  periods  as  to  the  quan* 
tity  of  toll,  and  in  other  respects,  and  thereby  to  impeach  its  legal 
existence  and  validity. 

The  Plaintiff  states  in  the  bill  the  variations  on  which  he  re- 
lies, and  charges  that  the  Defendant  has  in  his  possession  certain 
documents  relating  to  the  said  matters,  whereby  the  truth  thereof 
will  appear,  and  prays  that  he  may  set  forth  a  list  of  them.  The 
Defendant  admits  in  his  answer  that  he  has  in  his  possession  va- 
rious documents,  wholly  or  in  part  relating  to  the  matters  afore- 
said, but  denies  that  thereby  the  truth  of  such  matters,  or  any 
of  them,  will  appear,  save  as  by  the  said  answer  is  mentioned. 
He  sets  forth  in  a  schedule  a  list  of  documents. 

The  Defendant  having  thus  admitted  that  he  has  in  his  pos- 
session documents  which  relate  to  the  matters  in  the  bill  men- 
tioned— that  is,  to  the  variations  so  stated  and  set  forth  by  the 
Plaintiff,  he  is  bound  according  to  the  general  rule  to  produce 
them ;  and  it  is  not  a  sufficient  answer  to  say  they  will  not  esta- 
blish the  truth  of  the  matters  charged  by  the  Plaintiff:  still  less 
can  it  be  so  when  the  answer  is  qualified  with  the  reservation, 
"save  as  in  the  answer  mentioned."  The  Plaintiff  has  a  right 
to  see  the  documents  and  to  judge  for  himself. 

But  it  is  further  stated  by  the  Defendant,  "  that  these  docu* 
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ments  are  his  title-deeds,  erideiioes,  and  miinimentSi  and  tkat; 
they  evidence  or  relate  to  bis  right  u)d  title  to  bis  estates  and  to» 
the  said  duty  or  payment,  and  do  not  in  any  n^anner  evidence  or 
relate  to  any  estate  or  right  belonging  to  or  claimed  by  the  Plain- 
tiff;  Dor  has  the  Plaintiff  any  interest  in  them." 

*With  respect  to  the  latter  part  of  this  statement,  it  is  [*220] 
sufficient  to  observe;  that  the  Plaintiff  does  not  claim  the 
inspection  of  these  documents  as  evidencing  or  relating  (a  any 
estate  or  right  belonging  to  him ;  nor  does  he  claim  any  interest 
in  them  in  the  sense  in  which  the  word  is  here  used :  he  aditnt^ 
them  to  be  the  property  of,  and  to  belong  to,  the  Defendmt.  This 
is  not  the  ground  on  which  he  rests  his  right  to  inspect  theuL 
He  claims  the  inspection  of  them  as  relating  to  the  matters 
<diarged  by  him  in  die  bill — to  the  variations  there  stated  to  have 
taken  place  at  different  periods  in  the  alleged  custom,  ancient 
payment  or  claim  of  toll.  This  is  the  ground  of  his  claim.  And 
with  respect  to  the  former  part  of  the  allegation,  in  which  it  is 
stated,  that  these  documents  are  the  title*deeds,  evidences,  and 
muniments  of  the  Defendant,  and  that  they  evidence  or  relate 
to  his  right  and  title  to  the  said  duty  or  payment,  the  answer  is, 
that  the  Plaintiff  does  not  require  the  production  of  those  docu- 
ments, that  exclusively  evidence  the  title  of  the  Defendant  to  the 
does  in  question ;  he  requires  the  production  of  those  which 
come  under  the  second  branch  of  the  alternative,  those  which  re- 
late to  the  right  and  title  of  the  Defendant,  and  which,  while  they 
relate  to  the  right  and  title  of  the  Defendant,  relate  also  to  the 
variations,  that  is,  to  the  matters  charged  in  the  bill,  and  which 
the  Plaintiff  has  sm  interest  in  establishing.  It  is  obvious  that 
these  must  be  included  among  the  documents  which  relate  to  the 
right  of' the  Plaintiff.  These  are  what  the  Plaintiff  requires : 
they  do  not  exclusively  evidence  the  Defendant's  title :  they  shew 
the  alleged  variations,  and  thereby  tend  to  disprove  it.  To  these 
1  think  he  is  entitled. 

The  decision  in  Bolton  v.  The  Corporation  of  Liverpool  was 
much  relied  upon  in  the  argument  both  in  this  Court  and 
before  the  Yice-Chancellor.    But  the  princijde  *upon    [*221] 
which  that  decision  proceeded  is  not,  I  think,  at  all  at 
variance  with  the  judgment  in  this  case.    The  allegation  in  the 

Vol.  I.  26 
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answer,  there,  was,  that  the  grants,  deeds,  and^ocuments  were 
the  title  deeds  and  documents  evidencing  and  shewing  the  title 
of  the  corporation  to  the  town  dues  and  customs  aforesaid.  The7 
were  stated  to  be  the  proofs  of  the  title  of  the  Defendants,    k 
was  observed  by  the  Lord  Chancellor  that  the  Plaintiff  did  not 
claim  any  thing  affirmatively  under  the  documents.    <<  A  party 
cannot  call  for  the  production  of  documents,  which  instead  of 
supporting  his  title,  defeat  it  by  entitling  his  adversary.    The 
description  of  the  documents  is  that  they  rebut  or  negative  the 
Plaintiff's  title.    The  Plaintiff  cannot  call  for  these  documents, 
merely  because  they  may,  upon  inspection,  be  found  not  to  prove 
his  liability,"    And  when  the  case  was  before  the  Vice-Chancel- 
loT,(a)  that  learned  Judge  said,  ^<  Inasmuch  as  these  documents 
are  described  as  being  documents,  which  evidence  the  title  of  the 
Defendants,  and  as  nothing  is  to  be  inferred  from  any  passage  in 
the  answer,  that  they  evidence  the  title  of  the  Plaintiffs,  which 
they  might  do,  though  they  evidence  the  title  of  the  Defendants, 
I  am  of  opinion  that  the  inspection  ought  not  to  be  granted."    It 
is  clear,  therefore,  that,  in  both  courts,  that  judgment  proceeded 
on  this  principle,  that  the  documents,  the  production  of  which 
was  required,  exclusively  evidenced  the  title  of  the  Defendants. 
But  in  the  present  case,  though  the  documents  relate  to  the  De- 
fendant's title,  they  also  relate  to  the  matters  specifically  charged 
in  the  bill  as  constituting  the  Plaintiff^s  defence ;  and  this  is  ad- 
mitted by  the  answer. 
The  principle,  therefore,  on  which  that  decision  proceeded  is 
not  at  variance  with  the  judgment  of  the  Vice-Chancel- 
[*2S2]    lor  *in  this  case,  but  appears  to  me  to  be  in  accordance 
with  it ;  I  think,  therefore,  the  appeal  must  be  dismiss- 
ed.[l] 

{a)  3  Sim.  467  ;  see  p.  490. 

[1]  An  information  made  claim  on  behalf  of  a  charity  to  a  farm  out  of  which  a 
fixed  annual  rent  charge  had  for  many  yean  been  paid.  The  Defendant  admitted 
the  right  to  the  rent  charge,  but  contended  that  he  represented  parties  who  were 
purchasers  of  the  farm  for  valuable  consideration  without  notice.  He  admitted  he 
had  in  his  possession  title  deeds  which  made  out  his  own  title,  but  did  not  make  out 
or  evidence  the  title  of  the  charity ;  it  was  held  that  the  Defendant  was  not  bonnd 
to  produce  them.     The  AUomey-General  t.  Strutt,  3  Beav^  396.    Bat  if  a  defend* 
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1843 :  May  29 ;  November  15. 

l^ere  a  defendant  is  interrogated  as  to  the  contents  of  the  books  of  a  company  ia 
which  he  is  a  partner,  and  the  qoeetion  b  one  which  he  is  bound  to  answer  if  be 
can,  it  is  no  ezcnse  for  not  answeringr,  to  say,  that  the  books  are  in  the  costody  of 
the  officer  of  the  company,  and  that  his  partners  wili  not  allow  him  aocess  to  them. 
If  he  has  a  right  to  inspect  the  documents,  he  is  boond  to  enforce  that  right,  and 
the  Court  will,  if  necessary,  give  him  time  for  that  purpose. 

This  case  came  on  upon  exceptions  to  the  Master's  report  of 
the  insufficiency  of  a  sixth  examination  put  in  by  the  Defend- 
ants under  the  decree  ;  the  exceptions  having,  by  permission  of 
the  Lord  Chancellor,  been  set  down  to  be  heard  by  his  Lord- 
ship in  (he  first  instance. 

The  Plaintiffs  were  the  executors  of  the  late  Duke  of  York, 
by  whom  a  lease  had  been  granted  to  the  Defendants  (nominal- 
ly for  their  own  benefit,  but  really  as  trustees  for  a  mining  asso- 
ciation in  which  they  were  shareholders,  and  three  of  the  direc- 
tors) of  certain  mines  in  Nova  Scotia,  reserving  certain  payments 
to  the  Duke,  de))ending  on  the  amount  of  profits  to  be  made  by 
working  the  mines.  The  object  of  the  interrogatories  was  to  ol> 
tain  discovery  respecting  the  working  of  the  mines,  and  an  ac- 
count of  the  profits  made  thereby :  and  the  reason  assigned  by 
the  Defendants  in  their  several  examinations,  for  not  giving  ful- 
ler information  on  these  points,  was,  that  the  books  of  the  associ' 
ation  were  in  the  custody  of  the  secretary,  who  was  the  common 
agent  of  themselves  and  their  co-directors,  and  that  the  latter 
refused  to  allow  them  to  be  inspected. 

For  the  report  of  the  argument  on  the  exceptions  to  the  fifth 

ant  says  merely  that  he  believes  that  the  documents  will  not  shew  the  plaintiff's  title, 
the  Court  will  order  him  to  produce  them.  Bannatyne  v.  Leader j  10  Sim.  330.  In 
a  hill  to  redeem,  Ibe  Plaintiff  contested  the  validity  of  one  of  several  mort^g^es  held 
by  the  Defendant ;  it  was  held  that  he  was  not  entitled  to  a  production.  Crisp  it 
FUUlf  8  Beav.  61.  See  the  Marquit  of  Bute  v,  ike  GlamorgaruMre  Canal  Cam^ 
pany,  post.  68!~5 ;  Flight  v.  Robineon,  8  Bear.  22 ;  Harris  v.  Harris,  4  Hare^ 
184 
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insufficient  examination,  see  1  Y.  &;  Coll.  N.  S.,  128. 
[•223]  *The  relative  position  of  the  Plaintifis  and  Defendants 
in  the  suit  will  be  found  more  fully  stated  in  Craig  and 
Phillips,  p.  104,  on  an  Appeal  before  Lord  Cottenham,  respecting 
the  sufficiency  of  an  answer  in  a  diiSerent  suit,  but  between  the 
same  parties  and  for  a  similar  object- 
It  being  now  admitted  on  all  hands,  that,  assuming  the  state- 
ment of  the  Defendant  to  be  true,  they  had  done  all  they  coidd 
to  obtain  access  to  the  documents  in  question,  short  of  filing  a 
bill  for  them, 

Mr.  Wakefield  and  Mr.  Wood,  in  support  of  the  exceptions  to 
the  Report,  contended,  that  the  Defendants  were  not  bound  to 
take  any  further  steps,  and  that  the  examination  ought  now  to  be 
deemed  sufficient ;  that  no  bill  could,  in  fact,  be  filed  for  the  pur- 
pose of  obtaining  access  to  the  documents,  without  also  praying 
a  dissolution  of  the  partnership ;  and  that  if  such  a  bill  were 
filed,  the  production  of  the  documents  could  only  be  detained  at 
the  hearing  of  the  cause,  and  not  upon  motion.  That  the  diffi- 
culty had  been  occasioned  by  the  default  ot  the  Plaintiff  in  not 
making  all  persons  interested,  parties  to  the  suit :  that  partner- 
ship books,  like  partnership  secrets,  were  not  to  be  disclosed  to 
strangers,  without  the  consent  of  all  the  partners,  and  that  the 
Court  would  not  compel  such  a  disclosure  by  some  in  the  absence 
of  the  rest.  They  insisted  further,  that  it  was  evident  from  Lord 
Cottenham's  judgment  upon  similar  exceptions  taken  in  the  other 
suit,  that  his  Lordship  was  not  prepared  to  go  the  length  of  ma- 
king the  parties  file  a  bill :  the  case  which  his  Lordship  put,  of 
documents  being  in  the  hands  of  the  solicitor  of  a  party,  was 
different,  for  the  remedy  in  such  a  case  was  summary. 

[*224]  •Mr.  Russell  and  Mr.  Giffard,  contra,  contended  that  it 
was  too  late,  after  a  decree  had  been  made,  to  say  that  the 
suit  was  not  properly  constituted  as  to  parties :  that  the  claim  of  the 
Plaintiffs  was  against  the  Defendants  individually  upon  their  co- 
venants, and  that  the  Plaintiffs  had  nothing  to  do  with  the  other 
members  of  the  association  :  that,  according  to  the  statement  of 
the  Defendants,  their  partners  had  been  guilty  of  conduct  amount- 
ing to  exclusion,  and,  if  that  were  the  case,  the  Court  would, 
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upon  a  bill  being  filed,  grant  an  injunction  inunediately.  It 
made  no  difference  whether  the  difficulty  of  procuring  access  to 
the  documents  was  greater  or  less.  In  Ex  parte  ShatD,{a)  Lord 
Eldon  said,  '<  that  if  documents,  which  a  party  was  bound  to 
produce,  were  in  the  hands  of  his  solicitor,  and  he  could  not  jwo- 
duce  them  without  paying  his  bill  of  costs,  he  must  pay  it 

Mr.  Wakefield/m  reply. 


Nov.  15. — ^The  Lord  Chancellor. — This  case  has  come 
on  again  upon  exceptions  to  the  Master's  report.  The  report 
states  the  examination  of  the  Defendants  to  be  insulSicient.  By 
the  decree  of  the  5th  of  May,  1837,  it  was  ordered  that  the  De- 
fendants Edmund  Waller  Rundell,  Thomas  Biggs,  and  John 
Gawler  Bridge,  should  produce  all  deeds,  books,  &.c.,  in  their 
custody,  or  power  relating  to  the  matters  therein  mentioned,  and 
should  be  examined  on  interrogatories  as  the  Master  should  di- 
rect. 

The  Defendants  in  their  examination  represent  that  they  are 
unable  Without  the  inspection  of  certain  documents 
•to  give  any  further  information  than  they  have  already  [•225] 
done :  that  such  documents  are  in  the  possession  of  the  secre- 
tary, and  under  the  joint  control  of  themselves  and  their  co-directors 
of  the  mining  association,  and  that  the  other  directors  refuse  to 
allow  the  Defendants  to  inspect  them.  They  state  that  repeated 
applications  have  been  made  by,  or  on  the  part  of,  the  Defend- 
ants to  allow  the  inspection,  but  always  with  the  same  result 
The  question  is,  whether  this  is  a  sufficient  excuse  for  not  fur- 
ther answering  the  interrogatories ;  whether,  to  use  an  expression 
of  Lord  Eldon's,  parties  shall  be  allowed  thus  to  baffle  the  juris- 
diction of  the  Court. 

The  Defendants  are  the  lessees  of  the  mines :  the  legal  estate 
is  in  them  ;  they  are  also  directors  of  the  association  and  proprie- 
tors or  shareholders  in  the  concern.  As  proprietors  they  have, 
by  the  very  terms  of  the  deed  of  association,  a  right,  subject  to 

(a)  Jac  270. 
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certain  regulations  as  to  time,  &^.j  to  inspect  and  take  copies  of 
the  documents  in  question ;  and  as  directors  they  have  a  right  to 
the  inspection  of  them  at  any  time :  the  possession  of  the  secretary 
is  their  possession  :  he  is  their  servant :  and  their  co-directors 
haye  no  right  to  exclude  them.  It  is  sufficient  then  for  a  party 
who  is  required  to  speak  as  to  the  contents  of  such  documents  as 
are  in  his  custody,  possession,  or  power,  to  say,  that  he  cannot 
comply  with  the  order  because  his  documents  are  wrongfully 
withheld  from  him  ?  I  think  not.  Suppose  an  agent  withholds 
papers  belonging  to  his  principal,  would  the  statement  of  such  a 
wrongful  act  be  an  excuse  for  not  producing  them,  or  not  speaking 
as  to  their  contents  ?   In  a  former  case  between  these  parties,  Lord 

Gottenham  put  the  case  of  a  solicitor  wrongfully  withhold* 
[*226]    ing  the  papers  of  his  client  as  affording  no  'excuse  for  the 

non-production  :[1]  the  Court,  he  said,  would  allow  the 
party  time  to  vindicate  his  right ;  and  the  same  principle  will 
apply  here,  though  the  difficulty  may  be  somewhat  greater. 

A  party  is  bound  to  inspect,  and  answer  as  to  the  contents  of 
all  documents  that  are  in  his  possession  or  power  :  and  ail  which 
he  has  a  right  to  inspect,  provided  he  can  enforce  that  Qght,  are 
in  his  power. 

Exceptions  overruled. [2] 

[1]  On  a  motion  for  an  order  on  the  defendant  and  his  salicitor  to  bring  in  certain 
title  deeds,  the  order  was  granted  as  to  the  defendant ;  '<  And  if  the  deeds  are  in  the 
hands  of  his  solicitor,  it  is  the  same  as  if  they  were  in  his  own  possession,  and  be 
will  be  bound  to  produce  them  ;'*  but  it  was  refused  as  to  the  solicitor,  *<  who  may 
have  a  lien  on  them  as  against  his  client."    McCann  t.  Beere,  1  Hog.  129. 

[2]  One  of  the  defendants  m  the  suit  who  was  examined  upon  interrogatories  un- 
der the  decree  in  the  cause,  was  required  to  set  forth  certain  entries  in  the  books  of  a 
firm  of  which  he  was  a  member ;  he  stated  in  his  answer,  that  he  and  his  co-part- 
ners had  given  express  directions  to  their  agent,  in  whose  custody  the  books  were, 
not  to  produce  them  to  any  one,  or  allow  any  stranger  to  inspect  them,  without  the 
express  authority  of  the  defendant  and  his  co-partners ;  that  the  books  were  not  in 
the  power  of  the  defendant  alone,  but  of  the  defendant  and  his  co-partners,  and 
that  the  defendant  had  no  right  or  lawful  power  to  produce  them,  or  set  forth  their 
contents  without  the  consent  of  his  co-partners.  It  was  held  that  the  answer  was 
insufficient,  as  the  defendant  did  not  state  that  his  co-partners  had  refused  to  con- 
sent to  his  setting  forth  the  entries.  Stuart  v.  Lord  Bute,  1 1  Sim.  442.  The  de- 
fendant being  again  examined  put  in  a  further  answer  stating,  that  the  books  were 
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*Ex  parte  Etre.    In  the  Matter  of  John  Wright  and    [*227] 
Others,  Bankrupts. 

18452 :  Not.  7,  8.     1843  :  Jan.  13. 

A  customer  of  a  banking  firm,  whoee  practice  it  was  to  receive  deposits,  at  their 
banking-house,  of  boxes  of  securities  belonging  to  their  customers,  for  safe  cus- 

in  the  joint  custody  of  himself  and  his  co-partners,  and  that  he  had  asked  their  per- 
mission to  inspect,  and  make  extracts  from  the  books,  to  enable  him  to  comply  with 
the  requisitions  of  the  interrogatories,  but  that  they  had  refused  to  permit  him  so  to  do  - 
the  answer  was  held  insufficient.  Shadwell,  V.  C.  "  He  does  not  state  that  he  and  his 
co-partners  became  partners  under  such  a  contract  as  disabled  any  one  of  them,  with- 
out the  express  permission  of  the  other  two,  to  inspect  the  books  or  make  extracts  from 
them.  Nothing  of  the  kind  is  stated.  One  partner  would  as  a  matter  of  course,  have 
dominion  over  his  agent  or  servant,  though  he  .was  the  agent  or  servant  of  the  part* 
nership.  If  Lord  W.  had  stated  that  he  had  gone  to  Newcastle,  and  had  proceeded 
to  examine  the  books ;  but  that  an  opposition  was  made,  I  mean  such  an  opposi- 
tion as  amounted  to  a  civil  representation  to  his  lordship,  that  if  he  persbted,  force 
would  be  used,  that  would  have  been  a  very  good  reason  for  holding  that  he  was 
not  bound  to  do  any  thing  more.  But  there  is  no  such  statement,  6lc.,**  S.  C. 
13  Sim.  460,  S.  C.  but  on  a  different  point,  13  Sim-  453,  where  it  is  stated  that 
the  foregoing  decision,  of  the  V.  C,  on  the  further  answer  was  affirmed  by  the  Lord 
Chancellor. — ^In  answer  to  a  bill  seeking  to  impeach  a  security,  and  requiring  the  de- 
fendant to  set  forth  what  communications  passed  between  his  solicitor  and  agents  in 
the  traasaetion  and  the  Plaintiff;  and  what  letters  were  written  and  received,  and  en- 
tries made  on  the  subject  by  such  solicitors,  it  is  not  sufficient  for  the  defendant  to  say, 
that  the  soliciton  had  ceased  for  several  years  since  the  transaction  to  be  h'ls  solid* 
toffs  or  agents,  and  that  he  does  not  know  what  communications  or  entries  they  had 
or  made  ;  the  defendant  if  he  has  not  personal  knowledge  of  the  facts,  most  at  least 
shew  that  he  has  endeaToured  to  acquire  the  infonnation  from  his  agents  in  the 
transaction  in  qnesUon.  Earl  of  GUngall  y.  Frazer,  3  Hare,  99.  See  further  as 
to  the  production  and  inspection  of  books  and  documents,  Farquhctrton  ▼.  Balfour, 
Turn.  Sl  Ross.  184.  Hughet  v.  Biddulph,  4  Rnss.  190.  Bolton  y.  Corporation  of 
Lherpool,  1  Myl.  &  K.  88.  Curling  v.  Perring,  3  Myl.  &  K.  380.  Hardman 
T.  EOamet,  id.  733.  i^for^  ▼.  Lard  Lennox,  I  Myl.  &  Cr.  535,  8.  C.  1  Keen,  341. 
Adawu  T.  Fisher,  3  MyL  &  Cr.  536.  Bowes  y,  Fervie,  id.  633.  Nias  v.  RaUway 
Company,  id.  355,  S.  C.  3  Keen,  76.  Grane  v.  Cooper,  i  MyL  &  Cr.  363.  Ex 
parte  Shaw,  Jae.  370.  Smith  ▼.  The  Duke  of  Beaufort,  ante,  309.  Napier  v. 
8iapU9,2Tdo\l  370.  Pareoney.  Roherteon,^  Keen,  605.  Oreenlawy,  King,  1 
Beav.  137.  Morriee  ▼.  Swahey,  3  Beay.  500.  Bunbury  t.  Bunbury^  id.  173. 
Uamh  T.  Kemp,  3  Beay.  388.  Attorney  General  v.  Strutt,  id.  396.  Welford  y. 
Stainthrope,  3  Beav.  587.  Kennedy  y.  Green,  6  Sim.  6.  Richardson  v.  Hastings, 
7  Beav.  354 ;  1  Hoff.  Ch.  Tract.  308,  and  cases  there  cited.  Bannatyne  y.  Leader, 
10  Son.  330.  GUI  y.  Eyton,  7  Beav.  155.  Greenwood  y.  Rothwell,  id.  391. 
Roosevelt  t.  ElUthorp,  10  Paige,  415. 
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tody,  lent  |mrt  of  the  Mcaritiei  eontained  in  hm  box  to  the  fim,  upon  an  imder- 
takittg  to  replaoe  them  in  three  monthi,  or  eooner  if  required ;  and  he  aikenrardi 
lent  other  part  of  inch  eecuritiee  to  J.  W.,  one  of  the  partners  in  the  firm,  on  hii 
own  eeparate  account,  other  securitiee  beinjr  on  both  occaeione  deposited  by  the 
xeipective  borrowers,  accordinjr  to  agreement,  in  pledge  for  those  which  were  bor* 
rowed.  After  the  expiration  of  three  months  from  the  time  of  the  first  loan  the 
firm,  with  the  consent  of  the  customer,  deposited  other  securities  in  the  box  in 
exchange  for  those  first  pledged,  and  afterwards  became  bankrupt,  when  it  ap- 
peared that  the  customer  had  been  regularly  credited  in  the  books  of  the  firm 
with  interest  on  all  the  securities  borrowed,  but  that  J.  W.  had,  wtthoat  the  know- 
ledge either  of  his  co-partners  or  the  customer,  abstracted  the  securities  plodged 
by  himself  upon  the  second  loan,  and  had  applied  the  proceeds  to  his  own  indi- 
vidual use. 

Held,  1st,  that  the  value  of  the  securities  lent  to  the  firm  was  not  a  contingent  debt 
within  the  fifty-sixth  section  of  6  G.  4,  and  that,  as  there  had  been  no  demand 
for  their  replacement  before  the  bankruptcy,  the  customer  had  no  proveable  debt 
in  respect  thereof,  eKher  against  the  joint  estate  or  any  of  the  separate  estates. 

3dly,  that  the  firm  was  not  responsible  for  the  abstraction  by  J.  W.  of  the  aecuri- 
ties  pledged  upon  the  second  loan,  although  the  key  of  the  box,  as  well  as  the 
box  itself,  was  left  in  the  custody  of  the  firm,  inasmuch  as  it  did  not  appear  that 
the  firm  had  any  authority  to  open  the  box  or  to  examine  lU  contents  :  and  con- 
sequently that  the  customer  had  no  right  of  proof,  in  respect  of  the  second  loan 
against  the  joint  estate,  but  only  against  the  separate  estate  of  J.  W. 

And,  MtmbU,  even  If  the  firm  had  been  chargeable  for  the  abstraction  on  the  ground 
of  negligence,  the  claim  would  have  been  only  a  claim  for  unliquidated  damages, 
and  therefore  not  proveable  against  the  joint  estate. 

This  was  an  appeal,  in  the  form  of  a  special  case,  from  the 
Court  of  Review. 

The  substance  of  the  case  was  as  follows : — 

The  bankrupts  had  been  in  partnership  as  bankers,  iu  London. 
Some  years  before  the  bankruptcy,  the  petitioner,  who  was  one 
of  their  customers,  deposited  with  them  a  tin  box  marked  with 
his  initials,  containing  divers  valuable  securities.  The  key  of  the 
box  was  placed  with  other  keys  of  the  same  description 
[*228]  'belonging  to  other  customers  of  the  bank,  on  lettered 
pegs  in  a  desk  or  cupboard  at  the  banking  house,  and 
"  the  said  boxes  and  their  keys"  (as  the  case  stated)  ^*  weie  in 
the  custody  and  care  of  the  partnership." 

In  the  month  of  September  1838,  the  pethioner's  box  con- 
tained, amongst  other  securities,  certain  Cuba  bonds  to  the 
amount  of  63,200/.,  which  were  transferable  by  delivery,  and 
bore  interest  at  6  per  cent  payable  in  London.    In  the  course  of 
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that  month  the  bankrupt,  John  Wright,  requested  the  petitioner 
to  lend  him  26,000/.  of  those  bonds  on  the  security  of  some  cer- 
tificates of  shares  in  the  Southampton  Railway  Company,  with 
which  request  the  petitioner  complied,  and  thereupon  John 
Wright  wrote  to  him  the  following  letter. 

''I^ndon,  September  17th,  1838. 
"I  hereby,  in  consideration  of  your  lending  me  25,000/.  Cuba 
bonds,  deposit  with  you  400  certificates  in  the  Southampton 
Railway,  and  which  400  shares  I  hereby  in  every  way  agree  to 
assign  to  you,  till  the  said  Cuba  bonds  are  redeemed  by  me ;  and 
should  I  fail  in  my  obligation,  you  are  at  liberty  to  dispose  of  the 
same  for  your  own  reimbursement  witliin  four  months. 

•'  John  Wright/' 

On  the  same  day  25,000/.  Cuba  bonds  were  taken  out  of  the 
box,  and  398  Southampton  Railway  certificates  were  deposited 
in  their  place  together  with  the  letter,  and  the  next  day  the  fol- 
lowing memorandum,  which  was  drawn  up  by  Joseph  Beadle,  a 
clerk  in  the  bank,  was  also  placed  in  the  box. 

"  For  the  loan  from  Mr.  E.  Eyre  to  Mr.  J.  Wright  of 
26,000/.  Cuba  bonds,  Mr.  W.  has  deposited  in  Mr.  *Eyre's    [*229] 
box,  398  shares  in  the  Southampton  Railway  Company 
as  a  security,  to  which  Mr.  Wright  will  add  some  other  shares 
when  received. 

« jSept.  20ib,  1838.  «  For  W.  and  Co. 

"  Joseph  Beadle.^ 

In  pursuance  of  the  engagement  contained  in  that  memoran- 
dum, John  Wright  afterwards  added  23  other  Southampton 
Railway  certificates,  and  deposited  the  same  in  the  box,  making 
altogether  421. 

In  the  month  of  Norember  1839,  an  application  was  made  to 
the  petitioner  by  the  partnership  firm,  to  lend  them  the  remain- 
der of  the  Cuba  bonds,  amounting  to  28,200/.  upon  their  deposit- 
ing with  him,  as  a  security,  certain  American  securities,  called 
Norris  Town  and  Valley  Railway  bonds,  to  the  amount  of 
33,000{.,  to  which  application  the  petitioner  having  acceded,  the 
rest  of  the  Cuba  bonds  were,  on  the  23d  November,  taken  out  of 
the  box,  and  the  Norris  Town  and  Yalley  Railway  bonds  were 

ToL.  I.  26 
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deposited  in  their  place,  and,  on  the  same  day,  J.  Wright  wrote 
to  the  petitioner  a  letter  containing  the  following  passage. 

''  In  respect  of  28,2002.  Cuba  bonds,  which  1  borrowed  from 
you  this  day  on  account  of  the  house,  we  deposit  as  a  security 
33,000t  Norris  Town  and  Falley  Railway  bonds,  and  we 
hereby  engage  to  replace  the  said  Cuba  bonds  at  or  within  the 
expiration  of  three  months  from  this  date,  if  you  should  require 
us  to  do  so." 

On  the  27th  February,  1840,  the  Norris  Town  and  Valley 
Railway  bonds  were,  at  the  request  of  the  partnership,  exchanged 
for  Cairo  City  and  Canal  bonds  to  the  same  amount,  and  the 

latter  were  deposited  in  the  box  in  their  place. 
[*230]  •On  the  23d  November,  1840,  the  bank  stopped  pay- 
ment, having  regularly  credited  the  petitioner  in  the 
books  half  yearly  with  interest  at  6  per  cent,  upon  the  whole 
amount  of  the  Cuba  bonds,  down  to  the  5th  September  prece- 
ding. Immediately  on  hearing  of  the  stoppage,  the  petitioner 
went  to  the  banking-house  and  asked  for  the  box,  when,  on  ex- 
amining its  contents,  he  found,  what  he  was  not  before  aware  of, 
that  the  Southampton  Railway  certificates  had  been  taken  out, 
and  some  debentures  of  the  Commercial  Steam  Packet  Com- 
pany, and  several  American  securities,  deposited  in  their  place ; 
he  also  found  the  following  memorandums  in  the  handwriting 
of  Joseph  Beadle,  a  clerk  in  the  bank,  endorsed  on  the  letter  of 
the  19th  September  1838. 

<<  July  13th,  1840.  Delivered  to  Mr.  John  Wright,  certificates 
for  100  shares,  part  of  the  within  mentioned  shares  deposited  as 
a  security,  in  lieu  of  which  he  has  deposited  5000/.  bonds  of  the 
Maryland  Iron  and  Coal  Company  for  the  same  purpose. 

"  For  W,  and  Co. 
«  Jos,  Beadle.'' 

"  July  30th,  1840.  Delivered  to  Mr.  John  Wright,  100  South- 
ampton Railway  shares,  part  of  the  within  mentioned,  of  which 
21  are  returned. 

«  /.  B." 

«  October  21st,  1840.    Delivered  to  Mr.  Wright,  60  South- 
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ampton  Railway  shares,  part  of  the  within  meDtioQed,  and  de- 
posited in  lieu  thereof  5000/.  Commercial  Company  debentures* 

"/.  B." 
'<30th  October  1840.    Delivered  to  Mr.  Wright,  100  shares, 
farther  part  of  the  within  mentioned,  and  deposited 
*iD  lieu  thereof  6000/.  Commercial  Steam  Company  de-    [*231] 
bentures. 

"/  b:' 

"  13th  November  1840.  Delivered  to  Mr.  Wright  the  remain- 
ing 100  shares." 

The  fiat  issued  on  the  17th  December  1840. 

In  addition  to  the  facts  above  mentioned,  it  appeared  from  af- 
fidavits of  John  Wright  and  Joseph  Beadle,  which  were  set  forth 
as  part  of  the  special  case,  that  none  of  the  other  partners  in  the 
bank  were  privy  to  any  of  the  transactions  referred  to  in  these  mem- 
orandums ;  that  the  loan  of  the  26,000/.  was  a  private  transaction 
between  the  petitioner  and  J.  Wright  individually ;  and  that  the 
Southampton  Railway  shares,  as  well  as  the  securities  substituted 
for  them,  were  his  private  property ;  and  that  no  pari  of  the  proceeds 
of  the  Southampton  Railway  shares  was  received  by  the  partner- 
ship. It  further  appeared  from  the  affidavit  of  Beadle,  that  though 
clerk  to  the  firm,  he  was*  in  the  habit  of  attending  to  the  private 
business  of  John  Wright,  and  that  he  often  subscribed  his  name 
as  acting  for  the  firm  in  private  transactions  of  the  individual 
partners,  as  well  as  in  matters  relating  to  the  firm  itself;  and 
that,  in  this  instance,  he  had  no  authority  from  the  firm,  or  any 
of  the  other  partners,  to  interfere  with  the  securities  lodged  by 
the  petitioner  with  J.  Wright. 

The  petitioner,  by  his  petition  to  the  Court  of  Review,  had 
prayed  that  the  Cairo  City  and  Canal  bonds  and  also  the  securi* 
ties  which  had  been  substituted  tor  the  Southampton  Railway 
shares  might  be  sold,  and  that  he  might  be  at  liberty  to  bid,  and 
that  he  might  also  be  at  liberty  to  prove  the  deficiency 
of  the  loan  of  23,200/.  *Cuba  bonds  against  the  joint  [*232] 
estate,  and  the  deficiency  of  the  loan  of  26.000/.  Cuba  bonds 
against  either  the  joint  estate,  or  each  of  the  separate  estates  of 
the  bankrupts. 

The  order  niade  upon  that  petition  referred  it  to  the  commis«' 
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sioner  to  ascertain  the  value  of  the  25,000/.  Cuba  bonds  on  the 
13th  July  1840,  and  the  petitioner  was  declared  to  be  a  creditor 
of  the  separate  estate  of  John  Wright  for  such  value.  And  it 
was  ordered  that  the  securities  substituted  for  the  Southampton 
Railway  shares  should  be  sold,  with  liberty  to  the  petitioner  to 
bid;  and  if  the  proceeds  of  such  sale  should  be  insufficient  to 
pay  the  petitioner  the  value  of  the  25,000/.  Cuba  bonds,  he  was 
to  be  at  liberty  to  prove  for  the  deficiency  against  the  separate 
estate  of  J.  Wright.  And  it  was  declared  that  the  petitioner  Jiad 
not  a  proveabie  debt,  in  respect  to  the  28,200/.  Cuba  bonds, 
against  the  joint  estate  of  the  bankrupts. 


Nov.  7. — On  the  special  case  now  coming  on  to  be  argued, 

Mr.  Swansionj  Mr.  Dixon,  and  Mr.  H.  Clarke,  for  the  assign- 
ees, objected,  that  the  petitioner  was  precluded  from  calling  in 
question  that  part  of  the  order  which  related  to  the  25,000^ 
Cuba  bonds  ;  first,  because  he  had  acted  upon  it,  by  proceeding 
to  a  sale  of  the  securities,  without  the  consent  of  the  assignees  ; 
and,  secondly,  because  he  had,  previously  to  applying  for  the* 
special  case,  presented  a  petition  of  rehearing  to  the  Court  of  Re- 
view, in  which  he  had  complained  of  that  part  only  of  the  order, 
which  related  to  the  28,200/.  Cuba  bonds. 

The  Lord  Chancellor  said  he  should  reserve  the  objection 
until  he  should  have  heard  the  whole  case. 

[•233]        •Mr.  Bethell  and  Mr  Purvis,  for  the  Appellant. 

First,  as  to  the  28,200/.  Cuba  bonds  lent  to  the  partner- 
ship,— the  Court  below  considered  that  this  part  of  the  petitioner's 
claim  was  governed  by  the  rule  in  Utterson  v.  Vernon,{a)  and . 
that  as  no  demand  had  been  made  for  the  replacement  oif  the 
bonds  before  the  bankruptcy,  there  was  no  proveabie  debt :  but 
we  submit  that  that  case  has  no  application,  inasmuch  as  the 
firm  by  crediting  the  Petitioner  with  interest  in  their  books, 
dispensed  with  the  necessity  of  a  demand,  and  made  the  loan  a 

(fl)  4  T.  R.  570. 
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present  debt  Ex  parte  Dawmap.{a)  Besides  the  rule  in 
Uiterson  v.  Vernon  was  repealed  by  the  fifty-sixth  section  of  the 
6  6.  4.  c.  16.  relating  to  contingent  debts,  Ex  parte  Tindal{b) 
And  even  if  it  was  not,  it  cannot  govern  this  case :  for  the 
meaning  of  the  letter  of  the  19th  of  September  1838  was,  that 
the  bonds  were  to  be  replaced  at  the  expiration  of  three  mouths 
at  all  events,  and  sooner  if  required  ;  and  therefore  the  contract 
was  broken  by  not  replacing  the  bonds  at  the  end  of  that  time, 
and  no  demand  was  necessary. 

Next,  as  to  the  25,0001.  bonds  lent  to  J.  Wright  individually. 
The  claim  of  the  petitioner,  as  to  this,  is  two-fold ;  a  claim  ex 
contractu  against  J.  Wright,  and  a  claim  ex  delicto  against  the 
other  partners ;  for  the  Southampton  railway  shares  having  been 
intrusted  to  the  custody  and  care  of  the  firm,  all  the  partners 
were  jointly  and  severally  responsible  for  a  breach  of  trust  com- 
mitted by  any  one  of  their  number,  Devaynes  v.  Nohle^  Clay- 
ton^s  Ca8e,{c)  The  Court  below,  indeed  distinguished  that 
case  from  the  present,  on  the  ground  that,  here,  the  partnership 
derived  no  bene6t  from  the  fraud  ;  but  the  doctrine  of 
this  Court  as  to  the  liability  of  trustees,  ^recognizes  no  [*234] 
such  distinction.  Walker  v.  Symonds^{d)  Munch  v. 
Cockerell,(e) 

Mr.  Swanston,  Mr.  Dixon,  and  Mr.  Clarke,  for  the  assignees. 

The  case,  as  regards  the  loan  of  the  28,200/.  to  the  firm,  is 
not  within  the  fifty-sixth  section  of  the  bankrupt  act.  To  con- 
stitute a  contingent  debt  within  the  meanmg  of  that  section,  the 
demand  must  either  be  in  its  original  nature  pecuniary,  as  was 
the  case  in  Ex  parte  Tindal,  or,  if  arising  from  a  breach  of  con- 
tract, the  breach  must  have  been  committed  before  the  bank- 
ruptcy, and  the  damages  must  be  of  such  a  nature  as  to  be  as* 
certainable  by  the  commissioners  without  the  intervention  of  a 
jury.    Ex  parte  The  Lancaster  Canal  Company,{g)  Boorman 

(a)  2  Gl.  &  J.  241.  (iT)  3  Swanst.  1. 

(jb)  8  Blng,  402.  (c)  8  Sim.  219. 

{€)  1  IferiT.  572.  (g)  Mont.  27. 
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V.  Nashua)  Ycdlop  v.  B6cr*,(6)  Oreen  v.  SkkneU^ic)  Ex 
parte  Thompson.{d)  In  the  present  case,  neither  of  these  cod* 
ditions  is  fulfilled  :  for,  in  the  first  place,  the  substitution  of  new 
securities,  in  lieu  of  the  Norris  Town  and  Valley  railway  shares, 
which  was  made  with  the  consent  of  the  petitioner  after  the  ex- 
piration of  the  three  months,  was  a  waiver  of  the  original  obliga- 
tion to  replace  the  bonds  within  that  period,  even  supposing  that 
the  letter  of  September  created  such  an  obligation  ;  and,  second- 
ly, foreign  bonds  are  not  like  stock  in  the  British  funds,  the 
market  price  of  which  on  a  given  day  may  be  readily  ascer- 
tained. 

As  to  the  other  claim,  the  loan  of  the  26,0002.  Cuba 
[•236]  bonds  was  a  private  transaction  between  the  petitioner  *and 
J.  Wright,  and  the  demand  against  the  firm  is  a  demand 
founded  not  upon  contract,  but  upon  an  alleged  breach  of  trust 
in  suffering  the  railway  shares  to  be  abstracted  from  the  box. 
The  case,  however,  is  not  one  of  trust  but  of  bailment  and  of 
bailment  without  hire  :  for  it  does  not  appear  that  the  bankers  de- 
rived any  benefit  from  the  deposit.  It  has  been  generally  sup- 
posed that  bankers  have  no  lien  for  their  customers'  balance, 
upon  plate  or  other  property  of  that  kind  deposited  with  them ; 
which  shews  that  they  don't  take  charge  of  such  things  in  the 
character  of  bankers,  but  only  for  the  accommodation  of  their 
customers.  If  so,  they  are  bound  only  to  take  ordinary  care  of 
the  articles ;  and  in  order  to  charge  them  with  a  loss,  it  is  necessa- 
ry to  make  out  a  case  of  gross  negligence.  For  that,  however, 
there  is  here  no  pretence,  for  though  the  key  was  left  at  the  bank,  it 
does  not  follow  that  the  bankers  had  any  right  to  open  the  box,  and 
if  not,  they  had  no  means  of  knowing  what  securities  were  from 
time  to  time  contained  in  it. 

The  Lord  Chancellor. — It  seems  difficult  to  maintain  that 
argument  as  you  have  put  it ;  for  the  special  case  states,  as  a  fact,  that 
the  securities — not  the  box  merely,  but  the  securities — were  left 
in  the  custody  and  care  of  the  partnership.    But  there  is  another 

(a)  9  B.  &.  C.  145.  (c)  8  Ad.  &  Ell.  701. 

46)  1  B.  &  Ad.  698.  (J)  2  D.  &  Ch.  126. 
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view  of  that  part  of  the  case  which  has  struck  me,  and  it  is  this 
— that,  after  the  box  and  the  securities  had  been  left  with  the 
partnership  to  take  care  of,  Mr.  Eyre  entered  into  a  transaction 
with  one  of  the  partners  for  the  separate  interest  of  that  partner ; 
he  communicated  with  that  partner  alone,  and  authorized  him 
to  take  out  part  of  the  securities,  and  to  substitute  others  in  their 
place ;  now,  if  he  considered  the  securities  as  under  the  care  of 
the  partnership,  he  ought,  every  time  that  he  exchanged  any 
of  them,  to  have  informed  the  partners;  otherwise, 
*how  were  they  to  know  what  the  box  from  time  to  time  [*236J 
contained  ? 

Mr.  Purvis^  in  reply. 


1843  :  Jan.  12. — The  Lord  Chancellor. — This  is  a  special 
case  from  the  Court  of  Review,  arising  out  of  the  bankruptcy  of 
Messrs.  Wright  and  Co. 

No  objection  has  been  raised  by  the  assignees,  as  to  that  part 
of  the  order  by  which  Mr.  Eyre  is  allowed  to  prove  in  respect  of 
the  25,000Z.  Cuba  bonds  against  the  separate  estate  of  Mr.  Wright 
The  principal  question  is,  whether  he  is  entitled  to  prove  against 
either  the  joint  or  separate  estates  in  respect  to  the  28,000/.  Cuba 
bonds  which  were  lent  to  the  partnership. 

They  undertook  in  the  first  instance  to  replace  them  at  or 
within  three  months  if  required  to  do  so.  No  application  for 
that  purpose  was  made ;  and  after  the  expiration  of  the  three 
months  the  partnership  requested  permission  to  exchange  the 
original  securities  which  they  had  so  deposited,  for  the  Cairo 
lx)nds.  This  was  accordingly  done,  but  without  any  new  stipu- 
lation as  to  the  period  of  redemption.  After  this  transaction, 
therefore,  the  time  for  replacing  the  Cuba  bonds  became  indefi. 
nite  :  and  it  was  not  incumbent  upon  the  partnership  to  replace 
them,  until  they  were  requested  so  to  do  on  the  part  of  Mr.  Eyre. 
But,  as  no  such  demand  was  made  before  the  bankruptcy,  I 
think  the  Court  of  Review  properly  decided  that  this  was  not  a 
debt  that  could  be  proved  under  the  fiat.  The  provisions  of 
stamte   6    G.    4.,  respecting  the  proof  of  contingent   debts. 
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[*237]    *was  referred  to  in  the  argument ;  but  it  does  not  ap- 
pear to  me  that  those  provisions  have  any  application  to 
the  present  question. 

The  remaining  question  is  whether  the  partnership  estate  is 
liable  for  any  loss  that  may  have  been  sustained  by  the  subtrac- 
tion, from  Mr.  Eyre's  box,  of  the  London  and  Southampton  rail- 
way certificates,  and  the  substitution  by  Mr.  Wright  of  other  se- 
curities in  lieu  of  them  without  the  authority  of  Mr.  Eyre.  It 
was  objected,  that  the  petitioner  was  not  entitled  to  complain  of  this 
part  of  the  order.  First,  because  having  presented  a  petition  of 
rehearing  to  the  Court  of  Review,  he  confined  his  complaint  to 
so  much  of  the  order  as  related  to  the  28,000/.  Cuba  bonds ;  and, 
secondly,  because  he  acted  upon  this  part  of  the  order  by  insisting 
upon  thesaleof  the  substituted  securities,  in  opposition  to  the  wishes 
and  remonstrances  of  the  assignees.  The  Judge  of  the  Court  of 
Review  was  of  opinion  under  these  circumstances,  that  Mr.  Eyre 
had  no  right  to  have  this  question  raised  upon  the  special  case. 
I  do  not  think  it  necessary  to  express  any  opinion  upon  this  point 
For  as  the  case  has  been  fully  argued  before  me,  not  only  upon 
the  question  of  form  but  upon  the  merits,  it  will  be  more  satis- 
factory, upon  the  view  I  have  taken  of  the  case ;  to  determine 
it  upon  the  latter  ground — upon  the  substance,  rather  than  the 
form. 

It  is  material,  for  this  purpose,  to  advert  to  the  facts  as  stated 
in  the  special  case.  The  transaction  as  to  the  25,000/.  Cuba 
bonds,  and  the  substitution  of  the  railway  certificates,  was  entire- 
ly a  private  and  separate  transaction  between  Mr.  Eyre  and  Mr. 
Wright.  The  partnership  had  nothing  to  do  with  it.  They  had 
no  interest  in  the  railway  certificates,  nor,  when  the  certificates 
were  withdrawn  by  Mr.  Wright,  were  they  applied  in 
[•238]  'any  way  to  the  use  of  the  partnership.  The  act  was  a 
tortious  act  committed  by  one  partner,  not  acting  for  the 
partnership  or  for  any  partnership  object,  but  in  his  separate  char- 
acter, and  for  his  own  individual  and  separate  purposes.  The 
decision  in  Devaynes  v.  Noble^  which  was  cited,  proceeded  upon 
a  very  difierent  state  of  circumstances.  In  that  case  the  Exche- 
quer bills  were  sold  by  the  acting  partner  without  the  knowledge 
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of  Devaynes,  but  for  partnership  purposes,  and  the  money  was 
applied  to  the  use  of  the  partnership.  The  amount  therefore  be- 
came a  partnership  debt,  and  the  estate  of  Devaynes  was  of  course 
liable.  The  facts  of  the  present  case  are  wholly  different,  for  the 
abstraction  of  the  railway  certificates  was  a  wrongful  act  com- 
mitted by  Wright  for  his  own  private  purposes,  and,  under  the 
circumstances  which  I  have  stated  I  think  the  partnership  was 
not  responsible. 

It  was  contended,  however,  that  the  joint  estate  was  liable  on 
another  ground,  viz :  that,  as  the  securities  were  deposited  with 
the  partnership,  they  were  bound  to  see  that  they  were  not  sub- 
tracted, and  that  they  are  chargeable  by  reason  of  their  negli- 
gence. But  Mr.  Eyre,  permitted  Mr.  Wright  to  exchange  the 
railway  certificates  for  the  Cuba  bonds :  the  partnership  was  not 
consulted  upon  that  occasion  ;  and  when  Mr.  Wright  substituted 
the  other  securities  for  the  railway  certificates  why  was  it  to  be  sup- 
posed that  this  was  not  done  with  Mr.  Eyre's  sanction  as  in  the 
case  of  the  former  exchange  ?  The  box,  indeed,  was  in  the  cus- 
tody of  the  partnership ;  but  it  does  not  appear  from  the  case  that 
they  had  any  right  to  examine. the  contents.  Mr.  Eyre  had  ac- 
cess to  it  whenever  he  pleased,  and  might  remove,  or  authorize 
any  other  person  to  remove  whatever  portion  of  them  he  might  think 
proper  without  consulting  or  asking  leave  of  the  partner- 
ship. It  does  not  appear  to  *me,  therefore,  that  there  is  any  ['239] 
ground  for  imputing  neghgence  to  the  partnership  in 
this  transaction  or  to  charge  the  joint  estate  with  the  loss  which 
Mr.  Eyre  has  sustained. 

But  supposing  a  case  of  negligence  had  been  established  so  as 
to  render  the  partnership  liable,  this  would  rather,  I  think,  be  a 
case  of  unliquidated  damages  requiring  the  intervention  of  a 
jury,  than  a  debt  to  be  proved  under  the  fiat.  I  am  of  opinion, 
therefore,  upon  the  whole  matter,  that  the  judgment  of  the 
Court  of  Keview  should  be  affirmed,^  and  with  costs. 

Vol.  I.  27 
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In  re  Thorold  a  Bankrupt 

1843 :  Augast  2  ;  October  16. 

If  a  bankrupt  ha«  Tailed  to  commence  any  action,  suit,  or  other  proceeding  to  an- 
nul the  fiat  within  the  time  limited  for  that  purpose  by  the  twenty-fourth  aection 
of  5  db  6  Vict  c.  122,  the  Court  of  Review  has  no  discretionary  jnriadiciion  to 
entertain  a  petition»  presented  after  that  time  has  expired,  to  annul  the  fiat,how- 
ever  satisfactorily  the  delay  may  be  accounted  for. 

This  was  an  appeal,  in  the  form  of  a  special  case,  from  the 
Court  of  Review.  The  question  which  it  raised  was,  whether, 
according  to  the  true  construction  of  the  24th  section  of 
[*240]  the  5  &  6  7ict.  c.  122,(a)  *the  Gazette,  in  which  a  bank- 
ruptcy is  advertised,  is,  at  the  expiration  of  the  time  men- 
tioned in  that  section,  conclusive  evidence  of  such  bankruptcy, 
for  the  purpose  of  excluding  the  exercise  of  a  discretionary  juris- 
diction by  the  Court  of  Review,  to  annul  the  fiat  on  the  ground 
of  the  absence  of  the  legal  requisites.  The  Chief  Judge  of  that 
-Court  being  of  opinion  that  it  was  not  intended  to  be  conclusive 
evidence  for  that  purpose,  had,  in  this  case,  entertained  a  petition 
by  the  bankrupt  to  annul  the  fiat,  after  twenty-one  da3rs  had 
elapsed  from  the  date  of  the  advertisement,  and  had  ordered  that 
the  petition  should  stand  over  in  order  that  witnesses  might  be 
examined,  viva  voce,  as  to  whether  the  legal  requisites  did  or 
did  not  exist. 

(a)  Be  it  enacted,  that  if  the  bankrnpt  shall  not,  if  he  were  within  the  United 
Kingdom  at  the  date  of  the  adjadication,  within  twenty-one  days  alter  the  adver- 
tisement of  his  bankruptcy  in  the  London  Gazette,  or  if  he  were  in  any  other  pait 
of  Europe  at  the  date  of  the  adjudication,  within  three  months  after  such  advettiee- 
ment,  or  if  he  were  elsewhere  at  the  date  of  the  adjudication,  within  twelve  months 
after  such  advertisement,  have  commenced  an  action,  suit,  or  other  proceeding-  to 
dispute  or  annul  the  fiat,  and  shall  not  have  prosecuted  the  same  with  due  dilfgeoee 
and  with  efiect,  the  Gazette  containing  such  advertisement  shall  be  condnsive  evi- 
dence in  all  cases  as  sgrainst  such  bankrupt,  and  in  all  actions  at  law  or  snita  in 
equity  brought  by  the  assignees  for  any  debt  or  demand  for  which  such  bankrupt 
might  have  sustained  any  action  or  suit  had  he  not  been  adjudged  bankrupt,  that 
such  person  so  adjudged  bankrupt  became  a  bankrupt  before  the  date  and  suing 
forth  of  such  fiat,  and  that  such  fiat  was  sued  forth  on  the  day  on  which  the  same 
ia  stated  in  the  Gazette  to  bear  date. 
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The  special  case,  wiiich  was  prepared  at  the  instance  of  the 
assignees  by  way  of  appeal  from  that  order,  after  stating  that  the 
fiat  issued  on  the  12th  of  December,  1842,  that  the  adjudication 
took  place  on  the  22d,  and  that  on  the  24th  a  dnpticate  of  it  was 
serred  on  the  bankrupt  who  was  then  a  prisoner  in  Nottingham 
gaol,  proceeded  to  state  the  steps  thereupon  taken  by  the  bank- 
rupt, which  were  in  substance,  as  follows. 

On  the  26ch  of  December,  the  bankrupt  wrote  a  letter  to  the 
commissioner  acting  in  the  prosecution  of  the  fiat,  stating 
that  he  had  never  been  a  trader,  and  "begging 
to  be  informed  what  course  he  should  take  for  the  [*24t] 
purpose  of  annulling  the  fiat  :  that  letter  having 
been  answered  on  the  27th  by  the  olBScial  assignee,  the  bankrupt 
on  the  28th,  wrote  to  his  solicitor  in  London,  directing  him  if 
possible  to  prevent  the  advertisement  of  the  bankruptcy  in  the 
Gazette,  but  if  that  could  not  be  done,  to  take  proper  proceedings 
Ibf  annulling  the  fiat :  it  being,  however,  then  too  late  to  shew 
cause  against  the  adjudication,  the* bankruptcy  was  advertised  in 
the  Gazette  on  the  30th  of  December.  On  the  I8th  of  January, 
the  solicitor  sent  the  draft  of  a  petition  to  annul  the  fiat  to  a  Mr. 
Payne  who  was  his  agent  at  Nottingham,  with  instructions  to 
get  it  signed  by  the  bankrupt :  but  owing  partly  to  the  acciden- 
tal absence  of  Mr.  Payne  from  Nottingham,  and  partly  to  the  ne- 
cessity of  sending  the  petition  back  to  London  for  amendment, 
the  presentation  of  it  was  delayed  until  the  28th  of  January. 

Aug'-  2. — ^The  special  case  now  coming  on  to  be  argued, 

Mr.  Anderdon  and  Mr.  Dixon  appeared  for  the  appellants. 

Mr.  Swanston  and  Mr.  Terrell^  for  the  respondent. 

Oct.  16. — ^The  Lord  Chancellor  gave  the  following  judg- 
ment, in  writing,  during*the  long  vacation. 

By  the  twenty-third  section  of  5  &  6  Vict.  c.  122,  the  bank- 
rapt  is  allowed  five  days,  after  being  served  with  a  duplicate  of 
the  adjudication,  to  shew  cause  against  its  validity.    If  be  omits 
to  do  so,  notice  of  the  adjudication  is  to  be  published 
ID  the  London  Gazette.    Still,  "however,  he  is  not  pre-    [*242] 
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claded  from  disputing  the  fiat,  but  he  must  do  this .  with- 
in a  certain  limited  time.    For  by  the  twenty-fourth  section,  if 
he  shall  not,  within  twenty-one  days  after  the  advertiBement  of 
the  bankruptcy  in  the  Gazette,  have  commenced  an  action,  suit, 
or  other  proceeding  to  dispute  or  annul  the  fiat,  the  Gazette,  con- 
taining such  advertisement  shall  be  conclusive  evidence  in  all 
cases  as  against  the  bankrupt,  and  in  all  actions  at  law  and  suits 
in  equity  brought  by  the  assignees  suing  in  respect  of  the  bank- 
rupt's estate,  that  such  person  so  adjudged  bankrupt  became  a. 
bankrupt  before  the  date  and  suing  forth  of  such  fiat.    A  petition 
to  the  Court  of  Review  to  annul  the  fiat  is,  I  think,  obviously 
comprehended  within  the  words  "  other  proceeding"  in  this  sec- 
tion,   ^ut  the  '<  proceeding"  as  well  as  the  <'  action  or  suit"  must 
be  commenced  within  twenty-one  days.    The  rule  is,  I  think, 
imperative.    It  may  be  too  rigid,  but  the  Court  has,  I  conceive, 
no  authority  to  relax  it  .  If  it  should  be  found  inconvenient  or 
productive  of  hardship,   the   legislfiture   must   apply  the  re- 
medy. • 

ThequestioD  therefore,  in  thiscase  is,  whether  the'proceedingwas 
commenced  within  the  time  limited  by  the  act,  and  I  think  it  was 
not.  The  commencement  of  the  action  or  suit  is  the  suing  out 
of  the  writ,  and  the  commencement  of  the  proceeding  by  petition 
is,  I  conceive,  the  presenting  of  the  petition.  Neither  the  notice 
to  the  commissioner,  nor  the  mere  preparation  of  the  petition  can, 
I  think,  be  considered  as  the  commencement  of  the  pro- 
ceeding within  the  meaning  of  this  section.  It  must  be 
an  act  analogous  to  the  commencement  of  an  action  or 
suit.  Accordingly  in  the  seventeenth  section  of  the  previous 
act  1  &  2  W.  4,  c.  56,  which  is  in  pari  materia^  the 
time  for  disputing  the  adjudication  runs  from  the  pre- 
[*243]  senting  of  the  petition  to  the  Court  of  •Review.  "  If 
any  trader  adjudged  bankrupt  shall  be  minded  to  dispute 
such  adjudication,  and  shall  present  a  petition,  praying  the  rever- 
sal thereof,  to  the  Court  of  Review  (such  petition  to  be  presented 
within  two  calendar  months  from  the  date  of  such  adjudication,) 
such  Court  of  Review  shall  proceed  to  hear  and  decide  on  the 
said  petition."  I  refer  to  this  act  merely  for  the  purpose  of  illus- 
tmting  and  confirming  my  opinion  as  to  what,  in  the  case  of  a 
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petition,  is  to  be  considered  the  commencement  of  the  proceeding. 
As  to  the  effect  of  Che  clause  in  other  respects,  it  may  be  observ- 
ed, tbat  it  has  not  the  strong  negative  words  contained  in  the 
twenty*fourth  section  of  the  new  act. 

If  I  am  right  in  my  construction  of  the  statute,  it  seems  super- 
fluous to  consider  the  reasons  assigned  to  excuse  the  delay  in  pre- 
senting the  petition.  But  I  cannot  avoid  observing  that  the  in- 
.  structions  to  dispute  the  fiat  were  sent  to  the  solicitor  as  early  as 
the  28th  of  December,  and  it  does  not  appear  why  the  petition 
vas  not  ready  for  the  bankrupt's  signature  before  the  18th  of 
January.  A  little  more  activity  in  this  respect  might  have  ren- 
dered the  circumstance  of  Mr.  Payne's  absence  altogether  imma- 
terial. 

I  think  the  order  cannot  be  supported. 


•Jones  v.  Smith.  [*244] 

1842  :  Dec.  9, 12.    1843 :  May  ]1. 

Upon  an  anignment  of  an  oatstandtng  mortgage  term,  in  consideration  of  a  farther 
adranoe,  the  anignee  waa  informed  tbat  a  settlement  bad  been  made  upon  the 
marriage  of  the  mortgagor,  bat  was  assured  by  him  and  his  wife  that  it  related 
only  to  the  fortune  of  the  wife  and  did  not  inclode  the  mortgaged  estate,  although 
in  fact  it  did.  Upon  a  bill  filed  by  the  eldest  son  of  the  marriage,  who  was  ten- 
ant in  tail  under  the  settlement.  Held,  that  the  assignee  of  the  term  was  not 
affected  wiih  notice  of  the  settlement,  it  appearing  from  the  Plaintiff's  own  evi* 
dence,  that  the  assignee  had  really  believed  the  representation  so  made  to  him 
to  be  true. 

Bt  a  settlement  made  on  the  marriage  of  David  Jones  the 
Plaintiff's  late  father,  dated  the  3ist  of  August  1820,  David 
Jones,  in  consideration  of  10002.  the  fortune  of  Sarah  his  intend- 
ed wife,  conveyed  a  certain  real  estate  (which  was  then  vested 
in  him  in  fee,  subject  to  a  mortgage  term  of  500  years,  for  secur- 
ing 2000/.  to  Samuel  Benner,)  to  the  use  of  himself  for  life,  with 
remainder  to  a  trustee,  to  preserve  contingent  remainders ;  with 
remainder  to  the  use  and  intent  that  Sarah  his  wife  should  receive 
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out  of  the  lents  an  annual  sum  of  100/.  by  way  of  jointure,  in  bar 
of  dower,  with  remainder  to  the  first  and  other  sons  of  the  mar* 
xiage  in  tail ;  with  remainder  to  David  Jones  in  fee. 

In  the  year  1823,  Thomas  Smith  who  was  an  attoorney  at 
Chester,  at  the  request  of  Jones  paid  off  Bemiet  and  took  an  as- 
signment of  the  mortgage  term,  and  upon  the  faith  of  a  represen- 
tation by  Jones,  that  the  mortgaged  estate  was  not  included  in 
the  marriage  settlement,  made  further  advances  to  him  from  time, 
to  time  upon  the  same  security,  by  means  of  which  advances  the 
debt  due  upon  the  mortgage  amounted,  on  the  28th  Febniary 
1824,  to  4000/.  Thomas  Smith  died  in  the  year  1834,  and 
David  Jones  in  the  year  1836.  And  in  1838  the  bill  was  filed 
by  the  eldest  son  of  the  marriage  against  Esther  Smith  as  the 
administratrix  of  Thomas  Smith,  and  other  parties,  praying 
amongst  other  things,  a  declaration  that  Esther  Smith 
[*245]  might  stand  an  'incumbrancer  on  the  estate  to  the  extent 
of  2000/.  only  on  the  ground  that  at  the  time  of  advanc- 
ing the  money,  Thomas  Smith  had  notice  of  the  settlement. 

The  account  given  of  the  transaction  by  the  Defendant  coin- 
cided with  the  statement  contained  in  the  following  letter,  dated 
in  October  1836,  written  by  Thomas  Smith,  after  he  had 
become  acquainted  with  the  contents  of  the  settlement,  and 
which  was  put  in  evidence  by  the  Plaintiff. 

'<  At  the  times  I  made  the  advances  both  Jones  and  his  wife 
solemnly  assured  me,  and  indeed  offered  to  make  oath,  that  no 
settlement  was  made  of  his  estates  on  their  marriage,  but  that 
a  settlement  was  made  of  her  fortune  of  1000/.  only.  I  placed 
confidence  in  this  statement. — Previous  to  the  last  Ruthin  assizes 
they  applied  to  me  for  a  further  loan,  yhich  I  consented  to  ad- 
vance upon  having  a  deed  in  trust  to  sell,  and  a  fine  levied  by 
Jones  and  his  wife,  and  I  then  required  a  sight  of  the  settlement ; 
this  was  at  last  brought  to  me ;  and,  to  my  great  surprise,  I 
found  it  to  be  a  settlement  of  his  estates  previous  to  his  marriage  ; 
in  consequence  of  which  I  declined  advancing  the  money. 
Jones  and  his  wife  solemnly  declare  that  they  never  gave  in- 
structions for  the  settlement,  and  that  they  never  knew  the  con- 
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tents  until  it  was  brought  to  me,  which  was  a  few  days  before 
the  last  RuthiQ  assizes.'^ 

In  addition  to  that  evidence,  the  Plaintiif  examined  his  mother 
Sarah  Jones :  she  having  previously  released  her  jointure  under 
the  settlement.  Her  evidence  was  as  follows :  *'  The  first  time 
I  became  acquainted  with  Thomas  Smith  was  in  the  summer  of 
1823.  He  came  to  Acre  House  for  the  purpose  of  seeing  the 
property  of  my  late  husband,  before  he  put  a  mortgage 
*upon  it.  I  was  present  on  that  occasion,  and  no  one  [*246] 
else  but  my  child.  On  that  occasion,  Thomas  Smith 
asked  me  a  question  as  to  the  settlement  made  on  my  marriage 
with  David  Jones.  The  question  he  asked  me  was, '  How  did 
you  come  to  bestow  your  all  on  so  needy  a  person  V  I  replied, 
*  I  have  not  been  quite  so  improvident  and  simple  as  that.'  He 
said,  '  I  understand  you  had  a  pretty  good  fortune.'  '  I  told 
him  what  I  had,  and  that  my  friends  had  taken  care  of  me  be- 
fore my  marriage.'  He  said, '  In  what  way  V  '  Had  you  a  settle- 
ment ?'  I  replied,  *  Yes,  I  had.'  He  then  asked  me  where  it 
was,  and  said,  *  I  must  see  it.'  I  saidj  *  It  was  with  my  brother;' 
This  conversation  took  place  before  dinner.  No  other  person 
except  my  said  child  was  present  at  it.  She  is  dead.  After 
dinner,  Thomas  Smith,  addressing  my  husband,  said,  <  I  under- 
stand this  good  lady  has  taken  care  of  herself,  and  I  mu^  see 
the  settlement.'  My  husband  replied,  that  he  was  afraid  that 
he  (Thomas  Smith)  could  not  see  it  without  displeasing  my 
aunt,  who  he  said  was  a  rich  old  lady,  and  it  might  be  an  injury 
to  him  (my  husband,)  or  words  to  that  effect.  Thomas  Smith 
asked,  if  he  could  not  see  it  without  her  knowing  it  ?  More 
was  said  upon  the  subject  which  I  do  not  exactly  recollect ;  but 
my  husband  at  length  promised,  that  he  would  try  and  get  it 
from  my  brother  for  the  said  Thomas  Smith.  There  was  no 
one  else,  excepting  Thomas  Smith,  my  husband,  and  myself, 
present  when  this  last  conversation  took  place.  At  that  time 
lo  Ac  best  of  my  knowledge,  Thomas  Smith  had  not  advanced 
my  husband  any  money.  Wlien  I  last  saw  the  settlement,  it 
was  in  the  possession  of  Thomas  Smith,  who  then  refused  to 
deliver  it  to  me,  saying,  that  he  would  keep  it  with  the  deeds, 
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where  it  ought  to  have  been  long  ago  ]  and  that  neither  Mr. 

Jones  nor  I  had  anything  to  do  with  the  property,  as  it 

[*247]    was  entailed.    I  told  him  I  was  sorry  *for  it,  that  I  did 

not  know  that  it  was  entailed,  or  that  there  Was  any 

more  than  1002.  settled  upon  it. 

At  the  hearing  of  the  cause  before  Vice  Chancellor  Wigram, 
his  Honor  held  that  the  Defendant  was  not  affected  with  notice 
of  the  settlement ;  from  which  decision  the  Plaintiff  appealed, 
and  the  appeal  now  came  on  co  be  heard.[l] 

Mr.  Bethell  and  Mr.  Parry ^  in  support  of  the  appeal. 

The  Vice-Chancellor  in  stating  the  grounds  of  his  decision  in 
this  case(a),  began  by  dividing  the  cases  of  constructive  notice 
into  two  classes :  the  first,  consisting  of  those  cases  in  which 
the  party  charged  has  had  actual  notice  that  the  property  in  dis- 
pute was,  in  fact,  charged,  incumbered,  or  in  some  way  affected ; 
the  second,  of  those  in  which  the  Court  has  been  satisfied  from 
the  evidence  before  it,  that  the  party  had  designedly  abstained 
from  enquiry  for  the  very  purpose  of  avoiding  notice :  and,  in  the 
passage  of  his  Honor's  judgment  which  immediately  follows,  he 
says  that  the  proposition  of  law  upon  which  the  second  class  of 
cases  proceeds  is,  not  that  the  party  had  incautiously  neglected 
to  make  inquiries,  but  that  he  had  designedly  abstained  from 
such  enquiries  for  the  purpose  of  avoiding  knowledge.(a)  Now 
the  question  upon  this  appeal  is,  whether  this  enunciation  of  the 
doctrine  (upon  which,  be  it  observed,  the  whole  of  his  Honor's 
subsequent  reasoning  proceeds)  excluding,  as  it  does,  those  cases 
in  which  the  party  has  omitted  to  make  enquiry,  not  with  any 
fraudulent  intent,  but  merely  from  want  of  dae  caution,  is 
[*248J  warranted  by  the  previous  authorities  on  the  subject.  *  We 
submit  that  it  is  not.  In  Hiern  v.  Mill,{b)  Lord  Erskine 
states  the  principle  thus :  "  The  law  imputes  that  notice,  which 

(a)  1  Hare,  55.  See  however  Wett  ▼.  Reidt  3  Hare,  957.  et  teq.,  where  the 
Vice-Chancellor  refers  to  this  part  of  his  judgment  in  the  principal  case  and  ex- 
plains it 

(&)13Ves.  114.    See  p.  130. 

[1]  The  case  before  V.  C.  Wigram  is  reported  1  Hare,  43. 
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from  the  nature  of  the  transaction,  every  person  of  ordinary 
prudence  must  necessarily  have."    In  Jackson  v.  Rowe^{a)  Sir 
J.  Leach  says,  "  although  he  (Ihe  purchaser)  may  in  fact  have 
been  ignorant  of  the  settlement,  according  to  the  averment  of 
the  plea,  yet  in  equity  he  must  be  fixed  with  all  the  knowledge 
which  it  was  reasonable  he  should  acquire."    In  Whitbread  v. 
Jardan,(b)  Baron  Alderson  is  still  more  explicit.     ''  A  purchaser,'' 
he  says,  "  is  not  indeed  bound  to  use  extraordinary  circumspec- 
tion :  nor,  on  the  other  hand,  do  I  apprehend  it  to  be  necessary 
to  make  out  express  fraud  on  his  part.    If  he  be  grossly  negligent 
in  omitting  to  inquire,  it  is  at  all  events  sufficient  to  fix  him 
with  notice."    So  in  Kennedy  v.  GrecM,(c)  the  caution  required 
from  a  purchaser  is  described  by  Sir  J.  Leach  as  ordinary  or 
reasonable  caution  ;  and  it  is  evident,  from  the  context,  what  it 
was  that  his  Honor  meant  by  that  term  ;  not  the  caution  of  a 
man  unused  to  the  forms  and  habits  of  business,  but  legal  cau- 
tion, such  a  caution  as  implies  familiarity  with  professional  sub- 
tleties and  technical  forms  ;  for,  after  observing  that,  to  a  profes- 
sional eye,  the  receipt  on  the  back  of  the  deed  would  have  indi- 
cated irregularity,  though  to  an  ordinary  person  it  might  not, 
his  Honor  adds  ''  he  cannoj  protect  himself  from  implied  notice 
by  not  having  used  the  ordinary  caution  of  employing  a  solicitor." 
And  lastly,  in  accordance  with  all  these  authorities  Sir  E.  Sug- 
Aeu(d)  says,  "  What  is  sufficient  lo  put  a  purchaser  upon  inquiry 
is  good  notice." 

•Now  how  can  it  be  said  that  there  was  not  sufficient  ['249] 
in  this  case  to  put  the  Defendant  upon  inquiry,  when  it 
appears  that  he  was  informed  of  the  existence  of  a  settlement, 
that  a  suspicious  excuse  was  given  for  its  non-production,  and  a 
representation  made  as  to  its  contents  by  the  very  party  who 
was  interested  in  deceiving  him  ?  Was  his  conduct  in  resting 
satisfied  with  such  a  statement,  consistent  with  that  ordinary  pru- 
dence^ that  reasonablecaution,  which  is  required  from  a  purchaser  ? 
The  Tice-Chancellor  thought,  and  no  doubt  rightly^  that  the  negli- 

(a)  2  S.  &  St.  472.    Se«  p.  475.  (c)  3  M.  &  K.  C99.    See  p.  713. 

(b)  1  Y.  &  C.  303.  id)  3  v.  &  P.  463. 
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gence  was  not  such  as  to  raise  a  presumption  of  wilful  blindness : 
but  it  appears  from  the  cases  above  referred  to,  that  much  less  than 
wilful  blindness  is  sufficient  to  fix  a  party  with  notice ;  and  that  the 
real  doctrine  of  the  Court  is  what  the  Yice-Chancellor  calls  a 
vague  and  untenable  position,  namely,  that  a  purchaser  is  bound 
to  use  ordinary  and  reasonable  caution.  If  it  be  asked  what  else 
he  should  have  done,  the  answer  is,  that  which  was  given  in 
Ferrars  v.  Cherry^{a)  '*  If  he  could  not  obtain  a  sight  of  the 
deeds  he  should  have  inquired  of  the  wife's  relations."  Suppose 
a  party  dealing  with  an  heir  for  the  purchase  of  an  estate,  were 
told  that  the  ancestor  left  a  will,  but  that  it  included  only  lease- 
hold estates.  Would  any  prudent  person  rely  on  such  a  state- 
ment, or  think  that  it  dispensed  with  further  inquiry  ?  The 
most  satisfactory  test  of  what  reasonable  caution  requires  in  any 
given  case  is  the  practice  of  experienced  conveyancers  and  it  is  cer- 
tain that  no  conveyancer  would  allow  such  a  purchase  to  be  com- 
pleted without  ascertaining  from  an  inspection  of  the  will  that  it  did 
not  include  the  property  in  question.  It  is  said  indeed,  that  the  cases 
are  not  parallel ;  for  that  a  will  imports  a  disposition  of  a  man's 

whole  property  whereas  there  is  no  presumption  that  a  man 
[*250]  settles  all  his  real  estate  on  his  marriage.    *That,  however, 

is  not  such  a  distinction  as  a  conveyancer  would  in  practice 
think  it  safe  to  rely  on  :  and,  therefore,  for  the  present  purpose 
at  least  the  cases  are  analogous,  and  the  same  measure  of  caution 
which  is  shewn  to  be  used  in  the  one,  may  fairly  be  required  in 
the  other. 


Mr.  Turner  and  Mr.  Bacon^  for  the  respondent. 

All  the  cases  in  which  a  purchaser  has  been  held  to  have  had 
constructive  notice  of  the  contents  of  an  instrument  which  he 
has  not  actually  seen,  have  been  cases  in  which  he  had  actual 
notice  that  the  instrument  in  question  or  some  other  instrument 
the  inspection  of  which  would  have  led  to  it,  related  to  the  pro- 
perty which  was  the  subject  of  his  contract ;  whereas,  in  this 

(n)  2  Vero.  384. 
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case,  the  only  notice  which  the  Defendant  had  was  of  a  settle- 
ment, which  he  was  at  the  same  time  assured  did  not  relate  to 
the  property.  If  the  doctrine  were  not  to  be  so  limited,  if  a  party 
vreie  to  be  affected  by  every  instrument  he  might  hear  of,  which 
might  or  might  not  relate  to  the  property,  notwithstanding  an 
assurance  that  it  did  not  so  relate,  it  would  be  impossible  for  any 
man  who  had  notice  that  any  part  of  a  large  estate  was  in  mort- 
gage to  purchase  or  take  a  security  upon  any  other  part,  without 
requiring  the  production  of  every  mortgage  deed  of  which  he 
might  have  had  such  notice.  The  cases  of  MUes  v.  Ijangley^{a) 
Plumb  V.  FlutU(b)  and  Evans  v.  Bicknellj{c)  are  all  instances 
of  the  disposition  of  the  Court  to  limit  rather  than  to  extend  the 
doctrine  of  constructive  notice.  Whitbread  v.  J6rdafi,(d)  stands 
upon  the  very  vei^e  of  the  doctrine,  and  can  only  be  reconciled 
with  the  last-mentioned  cases,  either  pn  the  supposition  that  the 
evidence  taken  altogether  she  wed  wilful  blindness  on  the 
part  of  the  mortgagee,  or  that  the  'notoriety  of  the  cus-  [*261] 
tom  among  publicans  to  deposit  their  title  deeds  with 
their  brewers,  was  equivalent  to  actual  notice  to  the  mortgagee 
of  the  purpose  to  which  the  deeds  which  were  not  forthcoming 
had  been  applied.    ERern  v.  Millj(e) 

It  is  suggested  that  the  Defendant  in  this  case  ought  not  to 
have  been  satisfied  with  the  statement  of  Jones,  and  that  he 
ought  to  have  required  the  settlement  to  be  produced  ;  but 
suppose  that  after  what  had  passed  between  Mr.  and  Mrs.  Jones 
and  the  Defendant,  relative  to  this  settlement,  the  latter  had  re- 
fused to  complete  his  contract  for  the  mortgage  unless  the  settle- 
ment were  produced  ;  would  the  Court  have  listened  to  such  a 
suggestion  as  a  defence  to  a  bill  for  specific  performance  ? 
M'  Queen  v.  Farquhar,{g)  A  purchaser  may  have  reason  to  sus- 
pect that  his  vendor  has  committed  an  act  of  bankruptcy,  yet 
such  a  suspicion  would  be  no  answer  to  an  action  for  the  pur- 
chase money. 

(a)  1  R.  &.  M.  39.  (<l)  1  Y.  &  C.  303. 

(ft)  3  Autr.  432.  (e)  13  Yei.  114. 

(c)  6  Ve«.  174.  ig)  11  Vc8. 467. 
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But  whatever  may  be  the  limits  of  the  general  doctrine  of  con- 
structive notice,  the  Plaintiff  in  this  case  has  precluded  himself 
from  the  benefit  of  it  by  his  own  evidence.  For  constructive  no- 
tice is  nothing  more  than  a  presumption  of  notice  arising  from 
certain  facts ;  it  is  true,  that  where  the  presumption  exists  it  is 
so  violent  that  the  Court  will  not  allow  it  to  be  controverted  by 
the  party  against  whom  it  is  raised  ;  but  in  this  case  the  pre- 
sumption is  negatived  by  the  very  party  who  seeks  to  raise  it ;  for 
it  is  in  the  Plaintiffs  own  evidence  that  we  find  it  stated  as  a 
fact,  that  the  mortgagee  placed  confidence  in  the  assurance  given 
to  him  that  the  estate  in  question  was  not  included  in  the  settle- 
ment.(a) 

[•252]        Mr.  Bethell,  in  reply. 


May  11. — The  Lord  Chancellor. — This  was  an  appeal 
from  a  decision  of  Vice-chancellor  Wigram,  and  was  a  case  in- 
volving the  doctrine  of  constructive  notice. 

The  first  question  was^  whether  the  transaction  on  the  part  of 
Thomas  Smith  was  bona  fide.  Mr.  Smith  was  applied  to  to 
advance  money  on  mortgage  security.  No  antecedent  debt  was 
due  to  him ;  he  paid  his  money  at  the  time  upon  the  execution 
of  the  security,  and  he  had  no  motive  whatever  for  advancing 
money  on  insufficient,,  imperfect,  or  doubtful  security.  Up  to 
this  point  of  the  case,  therefore.,  there  is  no  reason  to  suppose  that 
the  transaction  on  his  part  was  otherwise  than  perfectly  fair, 
honest,  and  bona  fide.  The  question  then  is,  whether  there  is 
any  thing  to  the  contrary  in  the  evidence.  Now,  the  evidence 
consisted  of  a  letter  of  Thomas  Smith,  and  a  deposition  of  Sarah 
Jones,  who  was  the  widow  of  David  Jones.  In  the  letter  it  was 
stated,  that  when  applied  to  to  advance  money  upon  this  securi- 
ty, Smith  asked,  whether  there  was  any  settlement  executed  on  the 
marriage  of  David  and  Sarah  Jones :  he  was  told  there  was  a 
settlement,  but  that  it  was  confined  to  the  wife's  property,  which 
consisted  of  1000/.,  and  did  not  extend  to  the  real  estate  of  David 
Jones ;  and  both  Jones  and  his  wife  offered,  if  necessary,  to  make 

{a)  BesideB  the  cases  referred  to  ia  the  text,  the  rest  of  those  which  were  cited  in 
the  Court  below  (see  1  Hare,  43)  werfe  also  commented  upon  in  the  course  of  the 
present  argument 
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oath  as  to  the  truth  of  that  statement.    That  letter  of  Thomas 
Smith  was  put  in  by  the  PlaiDtiff  as  his  evidence, — ^his  represen- 
tation of  the  transaction.    In  addition  to  that  there  was  the  evi- 
dence of  Sarah  Jones ;  she  was  the  mother  of  the  Plaintiff,  and 
she  executed  a  release  of  her  interest  under  the  settlement,  which 
1  think  was  100/.  a  year,  in  order  to  render  herself  a  competent 
witness :  the  bias  on  her  mind  must  have  been  strongly 
*in  favour  of  the  Plaintiff,  but  her  evidence  does  not    [*263] 
tend  to  contradict  the  statement  given  by  Thomas  Smith 
in  the  letter  to  which  I  have  alluded,  and  which  was  made  evi- 
dence by  the  Plaintiff.    I  must,  therefore,  take  that  statement  to 
be  in  substance  correct.    It  is  further  to  be  observed,  that  in  the 
course  of  her  testimony  a  reason  is  assigned  why  Thomas  Smith 
did  not  insist  on  the  production  of  the  settlement.    Smith  asked 
for  it,  and  was  told  by  David  Jones  that  it  was  in  the  possession 
of  his  wife's  brother,    and   that  he  was  afraid  he  could  not 
get  possession  of  it  without  displeasing  his  aunt,  who  was 
a  very  rich  old  lady.      Under   these  circumstances,  putting 
credit  in  the  statement  that  was  made  he  advanced  money 
on    the  mortgage,   and  I  think   under  these   circumstances, 
the  conclusion  that  the  Vice-chancellor  came  to  was  correct — . 
that  the  transaction  was  fair,  honest,  and  bona  fide  on  part  of 
Mr.  Smith :  and,  indeed,  nothing  was  advanced  at  the  bar  for 
the  purpose  of  leading  to  the  conclusion  that  there  was  any  thing 
morally  improper  in  his  conduct  with  reference  to  the  transaction. 
The  question  therefore  resolves  itself  into  this,  whether,  where 
a  party  is  informed  of  the  existence  of  an  instrument  which  may, 
but  which  does  not  necessarily,  affect  the  property  he  is  about  to 
purchase,  or  upon  which  he  is  about  to  advance  money,  and  it  is 
at  the  same  time  stated,  that  the  instrument  does  not  affect  that 
property,  but  relates  to  some  olher  property,  whether,  if  he 
acts  fairly  and  honestly,  and  believes  that  statement  to  be 
true,   but  it  turns  out  in  the  result  that  he  is  misled,  and 
that  the  instrument  does  relate  to  the  property,   he    is  un- 
der such  circumstances  to  be  fixed  with  notice  of  the  contents 
of  the  instalment?    Undoubtedly,  where  a  party  has  notice  of 
a  deed,  which  from  the  nature  of  it  must  affect  the  pro- 
perty, or  is  told  at  the  time  that  it  does  ^affect  it,  he  is    [^i] 
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considered  to  have  notice  of  the  contents  of  that  deed  and 
of  all  other  deeds  to  which  it  refers  ;[2]  but  where  a  party  has 
notice  of  a  deed  which  does  not  necessarily-^which  may  or  may 
not — affect  the  property,  and  is  told,  that  in  fact  it  does  not  affect 
it  but  relates  to  some  other  property,  and  the  party  acts  fairly  in 
the  transaction,  and  believes  the  representation  to  be  true, 
there  is  no  decision  that  goes  the  length  of  saying  that  if  he  is 
misled,  he  is  fixed  with  notice  of  the  instrument.  I  am  not  dis- 
posed to  extend  the  doctrine  of  constructive  notice,  and  in  ex- 
pressing this  opinion,  I  believe,  I  act  in  conformity  with  the 
opinion  frequently  expressed  by  my  immediate  predecessor. 

As  to  the  cases  which  were  cited  in  the  argument,  many  of 
them  have  no  bearing  on  this  case,  and  others  go  to  establish 
principles  which  are  not  in  controversy,  and  which  do  not  ad- 
mit of  dispute  ;  but  the  cases  which  have  the  most  direct  bearing 
upon  the  present  are  Jackson  v.  Rowe^  Wkitbread  v.  Jordan^ 
and  Kennedy  v.  Greetiy  decided  first  by  Sir  J.  Leach,  Master  of  the 
Rolls,  and  afterwards  by  Lord  Brougham.  As  to  Jackson  ▼• 
Rowe^  the  case  was  this.  Mrs.  Jackson's  mother  on  her  mar- 
riage had  an  estate  settled  on  her  for  life,  with  power  of  appoint- 
ment in  favour  of  her  children.  She  survived  her  husband,  and 
executed  the  power  in  favour  of  her  daughter,  and  continued  in 
the  receipt  of  the  rents,  and  married  a  second  husband.  On  that 
marriage — I  am  stating  now  what  must  be  inferred  from  the 
form  of  the  pleadings — she  represented  that  she  was  seised  in 
fee,  and  she  executed  a  conveyance  in  fee  to  her  husband ;  the 
husband  received  the  rents  during  his  life,  and  upon  his  death 
his  son  claimed  the  property  as  heir  or  devisee.  And  the  con- 
test was  between  the  wife's  daughter,  Mrs.  Jackson,  in  whose 

favour  the  appointment  was  made,  and  Rowe  the  son. 
[*255]    It  was  contended  *that  the  husband  was  a  purchaser  for 

value  without  notice,  and,  as  the  consideration  was  ad- 
mitted, the  question  turned  on  notice.  Now  it  is  obvious  in  that 
case,  that  if  the  husband,  at  the  time  of  the  marriage,  had  looked 
at  the  deed,  the  only  deed  under  which  Mrs.  Jackson's  mother 
claimed  the  property,  he  must  have  seen  that  she  had  only  an  es- 
tate for  life :  and  it  was  very  properly  decided  by  the  Vice-Chan- 

[9]  Oliver  ▼.  Piattt  3  Howard,  333  ;  HoxU  ▼.  Cair,  I  Sumn.  193. 
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cellor,  that  if  he  allowed  a  purchaser  for  value  to  hold  under 
those  circumstances,  it  would  enable  any  disseisor  to  make  a 
marketable  tide,  and  on  that  ground  the  Vice-chancellor  decided 
the  case  in  favour  of  the  Plaintiff,  and  no  one  can  find  fault  with 
that  decision.  Either  the  party  did,  or  he  did  not  investigate  the 
title ;  if  he  did  not,  he  was  guilty  of  great  negligence :  if  he  did 
he  must  have  seen  that  the  party  conveying  to  him  bad  only  an 
estate  for  life.  It  does  not  appear  to  me,  therefore,  that  the  case 
of  Jackson  v.  Rowe  has  any  very  close  application  to  the  pre* 
sent  case. 

Then  comes  Whitbread  v.  Jordan^  decided  by  Baron  Alder- 
son  in  the  Exchequer.  The  case  first  came  before  me,  and  I 
have  revived  my  recollection  of  the  facts  by  looking  at  the  re-* 
port  of  it,  and  it  appears  to  me  that  that  case  was  decided  on  the 
ground  that  the  learned  judge  was  satisfied  that  the  transaction 
was  not  bonafidcy  and  that  the  party  had  purposely  abstained 
from  making  inquiry,  the  money  being  advanced  for  securing  a 
pre-existing  debt;  that,  in  short,  there  was  wilful  blindness. 
That  was  evidently  the  impression  on  the  mind  of  the  learned 
judge,  but  he  said,  that  even  if  it  were  not  so,  the  facts  of  the 
case  were  such  as  to  amount  to  negligence  of  so  gross  a  nature 
that  it  would  be  a  cloak  to  fraud  if  it  were  permitted.  These 
were  the  principles  upon  which  that  case  was  decided,  but  which 
do  not  appear  to  apply  to  the  present. 

*As  to  the  case  of  Kennedy  v.  Chreen^  a  fraud  had  [*266] 
been  committed  on  Mrs.  Kennedy,  and  lor  the  purpose 
of  accomplishing  it,  a  fraudulent  deed  had  been  executed: 
Green,  the  piuchaser  of  the  estate,  had  nothing  to  do  with  the 
fraud,  and  the  question  was,  simply,  whether  he  had  notice  of 
it.  Generally,  notice  to  an  attorney  is  notice  to  the  client.[3]  Mr.  * 
Bostock  was  his  attorney,  and  the  question  was,  whether  Bostock 
had  notice.  Now  Bostock  had  notice  in  this  particular  way.  He 
had  been  himself  concerned  in  and  the  party  guilty  of  the  fraud : 
but  this  Court,  in  opposition  to  the  opinion  of  Sir  J.  Leach,  was 

[3]  See  the  foUowing  cues  in  which  the  general  rale  is  applied  and  enforced  :— 
Mttrjaribank9  ▼.  Uifvenden,  Drary,  U  ;  Perkins  v.  Bradley,  1  Hare,  219 ;  Fuller 
T.  Bennett  3  Hare,  394 ;  Weetervelt  v.  Haff,  2  Sand.  Ch.  Rep.  104 ;  Boyd  y.  Van^ 
deriemp,  1  Barb.  Ch.  Rep.  274 ;  Hough  t.  Riehardmm,  3  Story's  Rep.  660. 
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of  opinion  that  that  was  not  a  species  of  notice  which  ought  to 
affect  Green.  But  then  it  was  said,  and  properly  said;  that  even 
supposing  that  to  be  the  case,  and  leaving  out  of  consideration 
the  circumstance  that  Mr.  Bostock  knew  of  the  transaction,  as 
having  been  an  actor  m  it,  yet,  as  an  attorney  acting  for  Green, 
he  must,  upon  the  bare  inspection  of  the  deed,  have  had  such  a 
suspicion  of  fraud  raised  in  his  mind,  as  to  have  rendered  it  im- 
perative on  him  to  make  further  inquiry ;  and  upon  that  ground 
the  case  was  decided  in  favor  of  the  Plaintiflf. 

These  were  the  cases  which  were  pressed  most  strongly  upon  me 
in  the  argument,  but  it  does  not  appear  to  me  that  they  have  any 
close  bearing  upon  the  present.  Undoubtedly,  in  the  present^ 
case,  a  cautious,  prudent,  circumspect  person  would  not  have  ad* 
vanced  money  wilhout  production  of  the  deed :  but  that  is  not 
the  principle  on  which  cases  of  this  sort  have  been  decided. 
The  case  of  Cothay  v.  Sydenham,{a)  which  was  one  of  the  ca- 
ses cited  at  the  bar,  was  of  this  description.  A  party  had  notice 
of  the  draft  of  a  settlement  having  been  actually  prepared :  in 
fact  he  had  himself  prepared  it.  The  question  was,  whe- 
[*257J  ther  he  was  to  be  considered  as  •having  constructive  no- 
tice of  the  deed  itself.  Now,  a  prudent,  cautious,  and  wary 
person,  knowing  that  a  draft  had  been  prepared,  would  take  care 
to  inquire  before  he  advanced  his  money,  whether  a  deed  had 
been  executed  in  conformity  with  that  draft ;  yet  Lord  Thurlow 
held,  that  a  party  having  notice  as  a  purchaser — the  case  was 
that  of  a  trustee,  but  he  put  the  case  of  an  ordinary  purchaser— 
that  the  draft  of  a  deed  had  been  prepared,  was  not  to  be  con- 
sidered as  having  constructive  notice  of  the  deed  itself,  unless  he 
knew  that  the  deed  had  been  executed.  Suppose  that,  in  this 
*  case,  the  party  had  been  told  that  there  was  no  settlement :  it  is 
quite  clear  he  would  not  have  been  affected  with  notice:  still  not- 
withstanding the  statement  that  there  was  no  settlement  on  the 
marriage,  a  person  about  to  advance  his  money,  if  he  were  a 
very  prudent,  cautious,  and  wary  person,  would  inquire  of  the 
connections  of  the  parties,  whether  or  not  a  settlement  had  been 
executed,  before  he  advanced  any  considerable  siim  of  money. 
I  don't  think,  therefore,  that  the  present  case  goes  beyond  this, 

(a)  2  B.  C.  C.-891. 
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that  a  prudent,  cautious,  and  wary  person,  would  have  inquired 
further.  The  want  of  that  prudence,  caution,  and  wariness,  is 
not  sufficient,  according  to  the  decisions  and  the  principles  which 
have  hitherto  been  acted  on,  to  affect  the  party  with  notice.  I 
do  not  consider  this  a  case  of  gross  negligence :  and  I  am  of ' 
opinion  that  the  party  having  acted  bona  Jide,  and  having  only 
omitted  that  caution  which  a  prudent,  wary,  and  cautious  per- 
son might  and  probably  would  have  adopted,  is  not  to  be  fixed 
with  notice  of  this  instrument.  I  am  satisfied  that  he  acted  bofia 
Jide  in  the  transaction,  and  under  these  circumstances,  I  think 
the  ^ice-Chancellor's  decision  was  right,  and  thai  the  appeal 
must  be  dismissed  with  costs.[4] 


*In  the  matter  of  T.  G.  Wainewright  and  wife.    ['258] 

AND 

In  the  matter  of  the  Stat.  3  &  4  W.  4.  c.  74. 

1843  :  May  27  ;  Jane  3. 

On  the  husband  of  a  married  woman,  tenant  for  life,  under  a  settlement,  being  con- 
Ticted  of  feloDj,  the  Court  of  Chancery  becomes  protector  of  the  settlement 

Lands  were  devised  by  a  will  to  the  use  of  a  married  woman 
for  life,  with  remainder  to  the  petitioner  in  tail,  with  remainder 
over.  The  husband  of  the  tenant  for  life  having  been  transport- 
ed for  felony,  this  petition  was  presented,  praying  that  the  Lord 
Chancellor,  as  protector,  under  the  Act,  of  the  settlement  made 

[4]  Green  v.  SlaUr,  4  Johns.  Ch.  Rep.  46 :  Hawley  v.  Cramer,  4  Cow.  717 ; 
Peterg  v.  Goodrich,  3  Conn.  Bep.  146 ;  Ftagg  v.  Mann,  2  Sumn.  555.  The  mere 
fact  that  a  purchaser  from  the  holder  of  a  conveyance,  founded  upon  the  consider- 
ation of  blood  or  marriage  merely,  has  notice  that  it  was  not  founded  upon  a  pecu- 
niary consideration,  is  not  sufficient  to  make  it  his  duty,  at  his  peril,  to  inquire  whe- 
ther the  title  of  his  grantor  was  not  fraudulent :  but  he  has  a  right  to  act  upon  the 
legal  presumption,  that  such  deed  of  gift  or  volnutary  settlement  was  honestly 
made,  unless  soma  other  fact  is  brought  to  his  knowledge,  to  raise  a  suspicion  in 
his  mind,  that  the  conveyance  was  mtended  to  defraud  some  one.  Fraxer  v* 
WeaUm,  1  Barb.  Ch.  Rep.  320. 

TOL.  I.  29 


258  CASES  IN  CHANCERY. 

1843.— Iq  re  Wamewright. 

by  the  will,  would  be  pleased  to  consent  to  a  disposition  of  the 
estate  by  the  Petitioner  for  the  purpose  of  barring  the  entail. 

The  Vice-Chancellor  of  England  to  whom  the  application  had 
been  made  in  the  first  instance  had  refused  it,  being  of  opinion 
that  the  case  was  not  provided  for  by  the  act.(a) 

The  application  was  now  renewed  by  way  of  appeal  before 
the  Lord  Chancellor. 

Mr.  Humphry  and  Mr.  Walford  appeared  for  the  Petitioner. 


June  3. — The  Lord  Chancellor. — The  question  in  this 
case  arises  out  of  the  construction  of  the  act  for  the  abolition  of 
fines  and  recoveries. 

Mrs.  Wainewright  was  tenant  for  life  under  the  settlement, 
and,  as  owner  of  this  prior  estate,  she  and  her  husband 
[*259J  became  protector  of  the  settlement.  The  'husband  was 
convicted  of  felony,  and  the  question  was,  whether  un- 
der those  circumstances,  the  Court  of  Chancery  and  the  wife  to- 
gether, could  consent  to  a  disposition  of  the  property.  The  Vice- 
Chancellor  thought  not.  I  have  considered  the  case,  and  with 
the  greatest  respect  for  the  judgment  of  the  Vice-Chancellor,  I 
have  come  to  a  different  conclusion. 

The  first  point  to  be  considered  is,  the  constitution  of  protect- 
ors under  the  act.  The  owner  of  the  prior  estate  is  the  protector, 
and  where  husband  and  wife  have  the  prior  estate,  they  jointly 
constitute  the  protector.  Where,  also,  in  a  settlement  several 
persons  are  nominated  to  fill  the  office  of  protector,  the  entire 
body  is  called  the  protector  of  the  settlement.  But  if  you  look 
at  the  act,  you  find  that  the  term  protector  is  not  confined  to  the 
aggregate  body,  but  that  the  individuals  constituting  the  body 
are  separately  styled  protectors.  This  is  clearly  the  case  in  the 
48th  section  which  provides,  that  where  the  Court  of  Chancery 
is  the  protector  of  a  settlement  in  lieu  of  any  person,  and  there 
is  "  any  other  person  protector  of  the  same  settlement  jointly  with 
such  person,"  a  disposition  by  the  tenant  in  tail,  though  approved 
by  the  Court,  shall  not  be  valid  unless  such  other  person  ''  being 

(a)  See  U  Sim.  353.    [S.  C.  13  Sim.  3G0.] 
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protector  as  aforesaid''  shall  consent  thereto.  So  ia  the  91st  sec* 
tion,  to  which  1  shall  have  further  occasion  to  refer,  provision  is 
made  for  the  case  where  the  Court  of  Chancery  is  the  protector 
of  a  settlement  in  lieu  of  the  husband  of  a  married  woman.  I 
think,  therefore,  that  in  rhe  construction  of  this  act,  the  term  pro- 
tector is  applicable  equally  to  the  entire  body  taken  collectively, 
and  to  each  individual  separately. 

Referring  now  to  the  33d  section,  we  find  it  provided, 
that  if  any  person  protector  of  a  settlement  *shall  be  [*260] 
convicted  of  treason  or  felony,  the  Court  of  Chancery 
shall  be  protector  of  (he  settlement  in  lieu  of  such  person.  If, 
then,  the  term  protector  applies  to  each  individual,  this  clause 
comprehends  the  very  case  in  question :  that  is,  if  the  husband 
is  to  be  called  protector,  and  the  wife  to  be  called  protector  as 
well  as  both  together  to  be  called  protector,  the  case  comes  dis- 
tinctly within  the  terms  of  the  act. 

But  if  there  were  any  doubt  upon  this  point,  it  would  be  re- 
moved by  the  91st  section,  which  appears  to  dispose  of  the  pre- 
cise case.  By  that  clause  the  Court  of  Common  Pleas  is  autho- 
rized to  dispense  with  the  concurrence  of  a  husband  to  his  wife's 
disposal  of  property  in  the  event  of  his  being  of  unsound  mind, 
or  under  other  disabilities;  and  it  is  then  provided,  that  the 
clause  shall  not  apply  to  the  case  of  a  married  woman  where, 
under  the  act,  the  Lord  Chancellor  or  Court  of  Chancery  shall 
be  the  protector  of  a  settlement  in  lieu  of  her  husband — clearly 
contemplating  in  that  provision,  what  I  say  is  the  natural  con- 
struction of  the  33d  clause,  that  the  Court  of  Chancery  may  be 
protector  in  the  place  of  the  husband.  And  the  application  of 
the  91st  section  becomes  the  stronger,  when  it  is  considered  that 
the  question  can  only  arise  where  the  wife  is  protector  by  reason 
of  her  estate,  for  if  she  were  appointed  by  name  to  be  protector, 
the  concurrence  of  her  husband  would  not  be  requisite,  and  if 
this  be  so,  the  proviso  could  hardly  apply  to  any  other  case  than 
the  present. 

It  would,  indeed,  be  very  extraordinary  if  it  should  be  other- 
wise ;  if  the  legislature  should  have  thought  it  necessary  to  pro- 
vide for  a  case  which  very  rarely  occurs,  viz. : — that  both  hus- 
band  and  wife  should  be  convicted  of  felony  and  should  have 
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[*261]  omitted  to  provide  *for  a  case  of  comparatively  ordinary 
occurrence.  Nothing  but  the  clearest  expressions  would 
justify  such  a  construction  of  the  statute. 

The  doubt  seems  to  have  arisen  from  the  direction  in  the  24th 
section,  that  the  husband  and  wife  together  should  be  the  pro- 
tector of  a  settlement  in  respect  of  the  wife's  estate,  and  be 
deemed  one  owner.  But  it  is  clear,  for  what  reason  that  direc- 
tion is  given.  It  had  been  declared  by  the  preceding  section, 
that  where  there  were  joint  tenants  or  tenants  in  common,  each 
should  be  a  distinct  protector  as  to  his  own  share ;  and  it  was 
intended  that  this  should  not  apply  to  the  case  of  husband  and 
wife,  but  that  the  concurrence  of  both  should  be  requisite  to  the 
disposal  of  any  part  of  the  property. 

I  am  of  opinion,  therefore,  that  the  case  is  within  the  act 
There  is,  however,  an  omission  in  the  33d  section,  which  it  is 
proper  to  notice.  The  words  are — "If  any  person,  protector  of 
a  settlement,  shall  be  convicted  of  treason  or  felony  ;  or  if  any 
person  not  being  the  owner  of  a  prior  estate  under  a  settlement 
shall  be  the  protector  of  such  settlement  and  shall  be  an  infant, 
or  if  it  shall  be  uncertain  whether  such  last-mentioned  person  be 
living  or  dead,  then  his  Majesty's  High  Court  of  Chancery  shall 
be  the  protector  of  such  settlement  in  lieu  of  the  person  who 
shall  be  an  infant  or  whose  existence  cannot  be  ascertained,'* — 
omitting  the  case  of  a  person  convicted  of  treason  or  felony. — 
But  I  think  that  the  omission  must  be  supplied  by  implication, 
otherwise  no  effect  can  be  given  to  the  previous  words,  "  if  any 
person  protector  of  a  settlement  shall  be  convicted  of  treason  or 
felony."  Now  these  words  cannot  be  struck  out  of  the  act,  and 
it  is  much  more  natural  to  supply  the  words  "in  lieu  of  the  per* 
son  who  shall  be  convicted"  than  to  adopt  a  construction 
[*262]  which  would  •deprive  the  preceding  words  of  all  mean- 
ing. No  difficulty,  therefore,  arises  out  of  this  omission, 
and,  as  I  am  told,  the  Vice-Chancellor  laid  no  stress  upon  the 
circumstance. 
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Lautodr  V.  Holcombe. 

1842 :  Not.  16.    1843  :  Jan.  31. 

The  surety,  for  costs,  of  a  Plaintiff  resident  abroad,  became  bankrupt  a  few  days 
after  the  decree  dismissinjr  the  bill  with  costs,  and  before  the  costs  had  been  taxed 
under  it.  The  Plaintiff  hayin^r  afterwards  presented  a  petition  of  re-hearing,  the 
Court  ordered  the  proceedings  upon  it  to  be  stayed  until  the  Plaintiff  should  have 
found  a  new  surety. 

The  Plaintiff  being  resident  abroad,  had,  in  an  early  stage  of 
the  suit,  been  required  to  give  the  usual  security  for  costs.  The 
cause  was  heard  on  the  17th  March  1842,  when  the  bill  was  dis- 
missed with  costs.  A  few  days  after,  and  before  the  costs  had 
been  taxed  under  the  decree,  the  surety  for  costs  became  bank* 
rupt;  and,  in  the  month  of  July  following,  the  Plaintiff,  being 
still  abroad,  presented  a  petition  of  rehearing.  • 

Mr.  Bethell  now  moved  on  behalf  of  the  Defendant,  that  the 
Plaintiff  might  give  better  security  for  the  costs,  or  that  the  ap- 
peal might  be  stayed. 

Mr.  Wak^ld^  contra^  said  that  the  motion  was  unprecedent- 
ed, that  the  cause  was  out  of  Court  by  the  dismissal  of  the  Villi 
and  that  there  was  no  instance  of  security  for  costs  being  re- 
quired between  a  decree  dismissing  the  bill  and  an  appeal.  It 
was  the  right  of  the  appellant  to  have  his  cause  reheard  on  ma- 
king the  usual  deposit,  and  giving  the  usual  undertaking  for  the 
payment  of  the  costs  of  the  appeal,  and  the  Court  had  no  autho- 
rity to  impose  terms  upon  him  in  the  exercise  of  that  right.  The 
appeal  did  not  put  the  Defendant  in  a  worse  position  for  recov- 
ering the  costs  of  the  suit  than  he  was  in  before.  Why 
should  it  put  him  in  a  *better?  At  all  events,  the  appli-  [*263] 
cation  came  too  late.  The  appellant's  briefs  had  been 
delivered  and  his  counsel  instructed,  and  the  appeal,  but  for  par- 
ticular circumstances,  would  have  been  already  in  the  paper.  A 
party,  who  asked  security  for  costs,  should  come  promptly,  and 
not  wait  until  the  cause  was  ready  to  be  heard. 
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Mr.  Bcthellf  in  reply. 

It  is  not  for  the  Plaintiff  to  say  that  the  cause  is  out  of  Court, 
when  he  has  himself  given  it  a  new  existence  by  his  petition  of 
rehearing.  There  might  be  some  ground  for  the  argument  on 
the  other  side,  if  no  security  had  been  given  or  required  before 
the  decree :  but  the  former  order  is  the  foundation  of  the  present 
motion  :  and  if  it  was  right  to  require  security  then,  it  is  still 
more  right  now. 


Nov.  25. — The  Lord  Chancellor  said,  he  did  not  see  why 
a  new  security  should  not  be  given  for  the  costs  of  the  suit  la 
the  place  of  that  which  had  failed ;  and  he  should  therefore  or- 
der the  Plaintiff  to  find  a  new  surety  within  fourteen  days.  The 
delay,  however,  in  making  the  application,  had  been  such,  that 
he  did  not  think  he  should  be  justified  in  staying  the  hearing  of 
the  appeal ;  the  briers  had  been  delivered  and  counsel  instructed 
before  the  motion  was  made.  He  would  therefore  hear  the  ap- 
peal, and  it  would  be  for  him  to  consider,  when  he  had  heard  it, 
what  he  would  do  in  case  the  security  should  not,  in  the  mean- 
time, have  been  perfected. 


1843, — Jan,  31. — That  order  not  having  been  complied  with, 
and  the  appeal,  in  consequence  of  several  postponements  for  the 
convenience  of  counsel,  being  still  unheard, 

[•264]  'Mr.  Bethell  and  Mr.  Beavan,  on  behalf  of  the  Defend- 
ant,  now  moved  that  the  appeal  might  be  dismissed  with 
costs,  or  that  the  hearing  of  it  might  be  stayed  until  the  Plaintiff 
should  give  security  according  to  the  course  of  the  Court,  pur- 
suant to  the  order  of  the  25th  November.  They  cited  Camac  v. 
Grant(a\  Cliffe  v.  Wilkinson,  (6)  Veitch  v.  Irving^c)  Tredwell 
V.  Birch.{d) 

[On  Camac  v.  Grant  being  cited, 

The  Lord  Chancellor  said.  The  Vice-Chancellor  seems,  in 

(a)  1  Sim.  348.  (e)  11  Sim.  123. 

(6)  4  Sim.  122.  (d)  1  Y.  &  Coll.  470. 
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that  case,  to  have  ordered,  that  if  security  were  not  given  within 
a  certain  time,  the  bill  should  be  dismissed.  That  is  rather  a 
strong  measure :  at  common  law,  the  order  would  be  a  stay  of 
proceedings,  and  not  that  judgment  should  be  entered  for  the  De- 
fendant.(a)][l] 

Mr.  Wakefield,  contra,  observed,  that  although  the  motion  was, 
in  jfbrm,  amotion  for  security,  it  was,  in  effect,  a  motion  for  payment 
of  the  costs  of  the  suit :  for  no  sooner  would  the  security  be  given, 
than  it  would  be  enforced  for  the  payment  of  the  costs  already 
taxed.  All  the  cases  cited  were  casesof  security  for  future  costs. 
What  was  asked  here  was  security  for  costs  already  incurred, 
for  which  there  was  no  precedent. 

The  Lord  Chancellor. — When  the  Court  orders  security 
to  be  given,  it  means  effectual  security.  In  this  case  security 
had  been  given  before  the  decree ;  but  the  surety  after- 
ward became  'bankrupt.  All  that  the  Court  is  now  asked  [*265J 
to  do,  is  to  make  the  security  what  it  originally  was,  and 
what  the  Court  originally  intended  it  to  be.  But,  in  fact,  I  con- 
sider that  I  have  already  decided  this  question,  when  the  case 
was  last  before  me.  The  reason  I  did  not  then  stay  the  proceed- 
ings was,  that  the  application  was  made  too  late.  I  therefore 
said  I  would  order  security  to  be  given,  and,  if  it  was  not  given 
I  would  then  consider  what  was  to  be  done.  Since  that  time 
two  months  have  elapsed,  and  nothing  has  been  done  :  there  has 
been  ample  time  for  the  parly  to  complete  the  security,  an  d  I 
think  the  proceedings  must  now  be  stayed  till  he  does. 


In  consequence  of  this  order,  the  security  was  duly  perfected, 
and  the  appeal  came  on  to  be  heard  on  the  21st  April,  1843. 
when  it  was  dismissed  with  costs. 

(a)  See  Fox  v.  BUw,  5  Mad.  147  ;  see  p.  149. 

[1]  Bat  in  the  following  casesj  the  practice  in  Comae  v.  Orant,  was  adopted  or 
recognized :  Martin  ▼.  Farrell,  2  Hog.  151 ;  Hardwieke  v.  Warren,  Sausse  &. 
Sc  645 ;  Knight  r.  Lord  de  Blaquiere,  id.  648  ;  PoweU  v.  Smith,  id.  654-4).  n. ; 
Hay  ▼.  Power,  2  Edw.  Ch.  Rep.  494. 
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Panton  V.  Labertouche. 

1843 :  July  5. 

Where  a  FlaintifF  is  reqaired  to  give  security  for  costs,  it  is  irregular  for  his  solici- 
tor to  be  his  surety. 

The  Plaintiff,  who  was  abroad,  having  been  ordered  to  give 
security  for  costs,  his  solicitor  executed  a  bond,  as  his  surety,  to 
the  clerk  of  records  and  writs  for  100/. 

A  motion  was  now  made  on  behalf  of  the  Defendant  that  the 
bond  might  be  set  aside,  and  that  the  Plaintiff  might  be  ordered 
to  procure  soo^e  other  person  in  the  place  of  the  solicitor,  to  give 
security  according  to  the  course  of  the  Court,  before  the  De- 
fendant should  be  obliged  to  answer  the  bill. 

[*266]  •Mr.  Bethell  and  Mr.  Ptg-g^oW  for  the  motion,  contended 
thatitwasirregularforasolicitor  to  be  security  for  his  client 
in  such  cases.  That  in  the  courts  of  common  law,  there  was  an 
express  rule  against  it;  and  that  the  principle  of  policy  upon  which 
that  rule  was  founded,  namely,  the  protection  of  solicitors  against 
the  importunity  of  their  clients,  applied  equally  to  courts  of 
equity. 

Mr.  lAoydj  contra. 

The  Lord  Chancellor.— T  cannot  call  .the  practice  irregu- 
lar, because  there  appears  to  have  been  no  previous  decision 
upon  the  point.  But  I  think  it  an  improper  practice,  and  that 
the  rule  in  the  courts  of  common  law,  being  founded  upon  sound 
policy,  a  similar  rule  ought  to  prevail  here.  I  shall,  therefore, 
make  the  order.[l] 

[1]  A  deposit  of  money  was  allowed  instead  of  giving  security  for  costs,  and  a 
reference  made  to  a  master  to  aj^rove  of  a  proper  sum.  Fe/Zbiost  y.  Dccrs,  3 
Beay.  353 ;  Cliffe  v.  WUkinaon,  4  Sim.  123. 
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•M'Dermott  V.  Kealy.  [•267] 

1849:  Jan.  31.    1843:  Feb.  13. 

The  enrolmeDt  of  a  decree  of  a  Vice-Chancellor  does  not  require  his  signature  as 
well  as  that  of  the  Lord  Chancellor. 

Stmble,  tht  enrolment  of  an  order  subsequent  to  a  decree,  though  it  recites  the  de- 
cree, is  not  ^er  te  an  enrolment  of  the  decree ;  but  Held,  that  it  equally  prevents 
a  re-hearing  of  the  decree,  at  least  where  the  latter  cannot  be  varied  without 
being  made  inconsistent  with  the  order. 

A  TESTATOR  gave  aud  devised  all  the  residue  of  his  real 
and  personal  estate,  on  trust  out  of  the  rents,  issues,  and  profits, 
to  pay  certain  annuities  to  his  widow,  his  son,  and  his  daughter, 
during  their  respective  lives,  and  to  accumulate  the  surplus  of 
such  rents,  &c.  during  their  joint  lives,  and  the  life  of  the  survi- 
vor ;  and  on  trust  upon  the  death  of  the  survivor,  to  sell  and 
convert  the  whole  into  money,  and  to  pay  and  divide  the  pro- 
ceeds unto  and  amongst  the  children  of  his  said  son  and  daugh- 
ter, as  and  when  they  should  respectively  attain  twenty-one, 
with  cross  limitations  over,  of  the  shares  of  such  children  as 
should  die  under  that  age,  to  the  survivors. 

The  testator  died  in  1814,  his  son  in  1816,  and  his  widow  in 
1817.  A  suit  having  been  instituted  shortly  after  the  testator's 
death  for  the  execution  of  the  trusts  of  the  will,  a  decree  was 
made  in  the  year  1818,  by  which  the  will  was  established,  and 
the  trusts  thereof  were  directed  to  be  carried  into  execution.   ^ 

In  the  year  1835  the  period  of  twenty  years  from  the  testator's 
death  expired ;  but  the  testator's  daughter  being  still  living,  the 
income  of  the  property  continued  to  be  accumulated  as  before : 
and  various  orders  were  after  that  time  made  in  the  cause  for 
the  payment  of  costs  and  other  expenses  incidental  to  the  execu- 
tion of  ihe  trusts  of  the  will,  out  of  the  accruing  income  ;  and, 
lastly,  by  an  order  made  by  the  Yice-Chancellor  on  the  30th  of 
January,  1840,  on  the  petition  of  some  of  the  children  of 
the  testator's  daughter,  *who  had  attained  twenty-one,  [*268] 
it  was  ordered  that  an  allowance  of  1002.  a  year  should 
be  made  to  each  of  them  out  of  the  accruing  rents  and  profits 
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and  income  of  the  real  and  personal  estate  during  the  life  of 
their  mother,  or  until  the  further  order  of  the  Court,  which  order 
was  afterwards  enrolled.  The  enrolment,  which  was  in  the 
usual  form,  after  reciting  the  bill  and  answer,  the  decree,  and  the 
petition  oft  which  the  order  in  question  was  made,  and  further 
reciting  that  "upon  hearing  the  said  petition,  the  said  decree, 
and  certain  subsequent  orders  [enumerating  all  the  previous  or- 
ders subsequent  to  the  decree,]  the  Court  did  order,  <fcc.,"  pro- 
ceeded thus  : — <'  It  is  therefore,  this  present  day,  the  30tb  of  Jan- 
uary, 1840,  by  the  Right  Honorable  Charles  Christopher,  Baron 
Cottenham,  of  and  in  the  County  of  Cambridge,  Lord  High 
Chancellor  of  Great  Britain,  and  by  the  High  and  Honorable 
Court  of  Chancery,  and  the  power  and  authority  thereof^  ordered, 
and  adjudged  that,  &c.,  [pursuing  the  words  of  the  order  in 
question.] 

Cottenham,  C. 
On  a  motion  now  made  on  behalf  of  the  testator's  heir  at  law, 
who  was  one  of  the  defendants,  to  vacate  that  enrofment, 

Mr.  Wakefield,  for  the  motion,  took  two  points. 
1st.  That  the  enrolment  was  an  enrolment  not  merely  of 
the  order  of  1840,  but  also  of  the  decree :    and  that  as  the 
decree  was  much    more  than    six    months    old,  the    enrol- 
ment of  it  was  irregular  in  not  having  been  preceded  by  an  or- 
der for  leave  to  enrol  it  nuncpro  tunc. 
[•269]        *2d.  That  the  enrolment  ought  to  have  been  signed 
by  the  Yice-Chancellor,  by  whom  the  order  was  made 
as  well  as  by  the  Lord  Chancellor.(a) 

Mr.  THnney,  contra,  contended  that  the  signature  of  the  in- 
ferior judge  was  required  only  to  decrees  and  orders  of  the  Mas- 
ter of  the  Rolls,  and  he  cited  2  Smith's  Pr.,  p.  4. 

The  Lord  Chancellor. — As  to  the  first  point,  I  think  the 
torolment  is  the  enrolment  of  the  order  only,  the  decree  being 
merely  recital.  On  the  second  point  it  seems  to  me,  upon  the 
season  of  the  thing,  that  the  correct  rule  is  as  stated  in  Mr. 

(a)S  Dan.  681. 
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Smith's  booki  and  that  there  is  a  distinction  between  decrees  or 
orders  made  by  the  Master  of  the  Rolls  and  those  made  by  the 
y  ice -Chancellor.  If  the  decree  is  made  by  the  Master  of  the 
Rolls,  it  must  be  signed  by  the  Master  of  the  Rolls  as  well  as  by 
the  Lord  Chancellor ;  but  if  made  by  the  Vice-Chancellor,  it  is  ^  ua-. 
si  the  decree  of  the  Lord  Chancellor,  and  consequently  requires  the 
signature  of^the  Lord  Chancellor  only :  but  I  will  direct  an  enqui- 
ry to  be  made  in  the  proper  quarter  as  to  the  practice. 

In  the  course  of  the  same  day  bis  Lordship  said  that  the  result 
of  bis  enquiry  was,  that  where  the  decree  or  order  enrolled  was 
the  decree  or  order  of  a  Yice-Chancellor,  it  was  not  necessary  to  have 
the  Vice-Chancellor's  signature  as  well  as  the  Lord  Chancellor's. 

Motion  refused  with  costs. 


The  heir  at  law  afterwards  presented  a  petition  of  appeal  from 
all  the  orders  made  subsequently  to  the  year  1835, 
♦and  so  much  of  the  decree  as  directed  that  the  trusts  of  [*270] 
the  will  should  be  carried  into  execution,  insisting  that 
such  direction  ought  to  have  been  restricted  to  the  period  during 
which  the  trusts  were  consistent  with  the  rules  of  law,  and  that, 
inasmuch  as  the  trusts  for  accumulation  since  the  year  1835 
were  void  for  excess,  he  was  entitled,  as  heir  at  law,  to  the  rents 
of  the  real  estates  which  had  accrued  during  that  period,  and 
which  might  accrue  until  the  death  of  the  surviving  annuitant. 

After  the  usual  order  had  been  made  for  setting  down  the  ap« 
peal  to  be  heard,  certain  other  parties  in  the  suit  gave  notice  of  a 
motion  to  discharge  that  order  and  to  take  the  petition  off  the  file 
for  irregularity. 

Feb.  18. — The  appeal  and  the  motion  now  coming  on  to  be 
heard  together,  a  discussion  again  arose  as  to  whether  the  enroU 
ment  of  the  order  of  the  30th  of  January,  1840,  was  or  not, 
in  effect,  an  enrolment  of  the  decree  on  which  that  order  was 
founded.  While  that  discussion  was  going  on,  the  Lord  Chan- 
cellor sent  for  information  as  to  the  practice  in  the  Enrolment 
OflEice,  and  received  the  following  certificate^  which  was  signed 
by  the  four  Clerks  of  records  and  writs  : — 

«  We  humbly  certify  to  your  Lordship  that  in  our  experience 
the  practice  has  ever  beeni  in  enrolling  an  order  on  further  direc* 
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tioDB,  or  Other  order  subsequent  to  a  decree,  to  include  in  such 
enrolment  a  recital  of  the  decree  and  of  any  subsequent  reports 
and  orders  (if  any)  made  in  pursuance  of  such  decree,  and  lead- 
ing to  the  first-mentioned  order.  And  it  has  always  been  con- 
sidered that  the  preceding  decree  and  orders  so  recited,  as  well 

as  the  last-mentioned  order,  were  thereby  enrolled." 
[•271]        *In  illustration  of  that  certificate,  Mr.  Berry,  one  of 

the  Clerks  who  had  signed  the  certificate,  and  who  was 
in  Court,  instanced  the  case  of  an  order  to  foreclose  absolute,  in 
a  suit  for  foreclosure  of  a  mortgage,  which  he  said  the  Plaintiff 
often  caused  to  be  enrolled,  and  which  always  recited  the  de- 
cree, and  he  submitted  that  it  would  be  singular  if,  after  that,  the 
original  decree  should  be  subject  to  a  re-hearing. 
Upon  the  certificate  being  read, 

Mr.  Russell,  who  appeared  for  the  appellant,  observed  that  the 
question  was  not  so  much  what  was  in  practice  the  form  of  the 
enrolment  as  what  was  the  effect  of  it ; .  upon  which  the  opin- 
ion of  the  officers  who  had  signed  the  certificate  was  of  com- 
paratively little  weight.  If  the  certificate  was  right  as  to  the 
latter  point,  what  became  of  the  rule  that,  unless  a  decree  or  or- 
der were  enrolled  within  six  months,  it  could  not  be  enrolled 
without  an  order  to  enrol  it  nunc  pro  tunc  ? 

The  Lord  Chancellor. — If  you  ask  my  opinion  on  the 
terms  of  this  instrument,  I  should  say  the  decree  was  mere  reci- 
tal ;  but  you  see  what  is  the  certificate  of  officers  of  great  expe- 
rience upon  the  subject.  However,  it  appears  to  me  that  whe- 
ther the  enrolment  of  the  order  does  or  does  not  operate  as  an 
enrolment  of  the  decree,  it  equally  prevents  me  in  this  case  from 
reviewing  the  decree ;  for  the  order  proceeds  upon  the  ground 
that  the  trusts  for  accumulation  are  still  in  force,  and  directs  cer- 
tain payments  to  be  made  out  of  the  income  upon  that  footing. 
Now,  it  is  clear  that  I  cannot  meddle  with  that  order,  as  it  has 
been  enrolled ;  and  therefore  if  I  were  to  vary  the  decree,  as 
suggested  by  the  appellant,  I  should  be  involving  the  estate  in 
inconsistent  orders.  The  only  course,  therefore,  for  the 
[*272J    appellant  is  to  carry  *his  appeal  to  the  tribunal  which  is 


CASES  IN  CHANCERY.  272 

1843.— M'Dennott  v.  Kealy. 

not  bound  by  the  enrolment,  and  by  which  alone  the  whole 
case  can  be  disposed  of.  The  party  moving  must  have  the 
costs  of  the  motion  to  get  rid  of  the  order  to  rehear,  and  I  think 
he  must  also  have  the  costs  of  the  appeal. 

If  the  Appellant  goes  to  the  House  of  Lords,  I  should  advise 
him,  notwithstanding  what  has  passed  here,  to  enrol  the  decree 
first  before  he  goes  there. 

Mr.  Tinnetfj  Mr.  Stuart^  Mr.  Mylne^  Mr.  Shebbeare^  and  Mr. 
Cfiffardf  appeared  for  other  parties. 


Appleby  v,  Duke. 


1843:  Jan.  26:  Nor.  3. 

When  Uie  provisional  assignee  nnder  the  Insolvent  Act  is  made  a  Defendant  in 
that  character  to  a  bill  of  forecloenre,  in  respect  of  the  equity  o(  redemption,  he 
is  not  entitled  to  his  costs  from  the  Plaintiff,  although  he  may  have  received  no 
assets  of  the  insolvent  wherewith  to  pay  them. 

Pending  a  suit  for  the  foreclosure  of  a  mortgage,  one  of  the 
devisees  of  the  equity  of  redemption,  who  was  a  Defendant,  took 
the  benefit  of  the  Insolvent  Act ;  and  the  provisional  assignee  in 
-whom  his  estate  thereupon  became  vested,  having  been  brought 
before  the  Court  by  supplemental  bill,  submitted  by  his  answer 
to  act  as  the  Court  should  direct,  on  being  paid  his  costs,  stating 
that  he  had  not  received  any  assets  of  the  insolvent  wherewith 
to  pay  them. 

At  the  hearing  of  the  cause  before  Vice-Chancellor  Wigram, 
it  was  insisted  on  behalf  of  this  Defendant,  that  his  costs  should 
be  paid  by  the  Plaintiff  and  added  to  the  mortgage  debt ;  but 
the  claim  being  resisted  on  the  part  of  the  Plaintiff,  was  disal- 
lowed by  the  Uourt.(a) 

•This  was  an  appeal  by  the  provisional  assignee  from  [•273] 
that  decision. 

(a)  See  1  Hare,  303. 
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Mr.  Stuart  and  Mr.  FoUetty  for  the  appellant,  relied  on  long- 
established  practice,  in  illustration  of  which,  besides  the  cases  of 
Peake  v.  Gibhon^[a)  Woodward  v.  Haddonj(b)  BosweU  v. 
Tucker,{c)  which  were  cited  in  the  Court  below,  they  referred  to 
Weaving  v.  Count,(d)  and  also  produced  eleven  cases  from  the 
Registrar's  book  in  the  Exchequer,  in  which  the  costs  of  provi- 
sional  or  official  assignees  had  been  similarly  provided  for.  With 
respect  to  Hunter  v.  Pugh{e,)  decided  by  Lord  Cottenham,  and 
on  the  authority  of  which  the  Tice-Chancellor  had  rested  his 
decision  in  the  present  case,  they  attempted  to  distinguish  it,  first, 
on  the  ground  that  it  was  not  a  suit  for  foreclosure ;  and,  se- 
condly, that  it  did  not  in  that  case  appear  but  that  the  assignee 
had  assets  to  which  he  could  resort  for  payment  of  the  costs, 
whereas  in  this  case  the  contrary  was  distinctly  stated ;  observ- 
ing that,  in  BosweU  v.  Tucker  the  present  Master  of  the  Rolls, 
while  he  doubted  the  propriety  of  the  rule  in  ordinary  cases, 
had  admitted  that  under  such  circumstances  it  might  be  per- 
fectly proper. 

Mr.  Wakefield  and  Mr.  Chandless,  for  the  mortgagee,  adopted 
the  argument  contained  in  the  Vice-Chancellor's  judgment,  and 
cited  Hughes  v.  Kelly {g) 

Mr.  Stuarty  in  reply. 

The  Lord  Chancellor. — ^The  Defendant  Sturgis,  the  pro- 
visional assignee  under  the  Insolvent  Debtors'  Act,  was 
[*274]  made  a  party  to  'this  suit  by  supplemental  bill.  The 
suit  was  for  a  foreclosure.  He  did  not  disclaim,  but  sub- 
mitted by  his  answer  to  act  as  the  Court  should  direct,  upon  be- 
ing paid  his  costs,  6cc.  He  further  stated  that  he  had  received 
no  assets.  The  question  is,  whether  he  is  entitled  to  receive  his 
costs  from  the  mortgagee,  in  which  case  they  would,  of  course, 
be  added  to  the  debt  due  from  the  mortgagor. 

(a)  2  Ru88.  &  Mylne,  354.  {d)  6  Sim.  439. 

(5)  4  Sim.  606.  (e)  1  Hare,  307,  n. 

0?)  1  Bear.  493.  {g)  2  Connor  &  LawBon,  231. 
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The  course  of  the  Coart  has  been  to  allow  these  costs.  In 
Peake  v.  Crihhon  they  were  allowed  by  Sir  John  Leach,  on  the 
ground  that  '<  the  provisional  assignee  was  a  public  officer,  who 
did  not  take  upon  himself  by  any  act  of  his  own  to  represent  the 
insolvent,  but  on  whom  the  duty  of  representing  the  estate  was 
thrown  for  public  convenience."  This  was  followed  by  Woodr 
ward  V.  Haddon.  The  decision  of  the  Yice-Chancellor  in  that 
case,  after  consulting  the  Lord  Chancellcnr  and  the  Master  of  the 
£ollS|  was  the  same  as  in  Peake  v.  Gibbon.  Weaving  v.  Count 
before  the  same  learned  Judge,  was  decided  on  the  authority  of 
Woodward  v.  Haddon.  Other  cases  in  the  Court  of  Exchequer 
to  the  same  effect,  but  not  reported,  were  referred  to  in  the  argu- 
ment at  the  bar.  It  did  not,  however,  appear  that  the  attention 
of  the  Court  had  in  any  of  these  instances  been  directed  to  the 
question. 

In  Boswell  v.  Tucker  the  present  Master  of  the  Rolls  consi- 
dered that  he  was  bound  by  the  previous  decisions,  though  '^he 
did  not  perfectly  understand  the  reasoning  of  the  cases  cited." 
He  added,  '^  I  give  the  costs,  because  the  cases  authorise  it." 
These  decisions  were  cited  before  Lord  Cottenham  upon  the  ar- 
gument in  Hunter  v.  Pvgli.  He  dissented  from  them  in  princi- 
ple, and  did  not  consider  himself  bound  by  their  autho- 
rity. Hunter  v.  Pugh^  it  is  said,  was  not  a  bill  of  *fore-  [•275] 
closure.  This  is  true,  but  the  ground  and  principle  of 
the  decision  apply  equally  to  a  bill  of  foreclosure,  the  case  now 
under  review.  There  is  a  still  more  recent  authority  in  the  case 
of  Hughes  V.  Xfi//y,[l]  before  the  Lord  Chancellor  of  Ireland, 
who  is  reported  to  have  said  that  "  he  had  always  been  of  the 
opinion  adopted  in  Appleby  y.  Dukcj  and  in  many  cases  strongly 
protested  against  the  old  rnle."  His  Lordship  accordingly  in 
that  case  refused  the  costs  of  the  provisional  assignee. 

Such  is  the  state  of  the  authorities  on  the  subject ;  the  more 
recent  decisions  are  against  the  claim,  and  I  think  with  reason* 
Why  should  the  mortgagee  suffer,  or  his  security  be  affected,  be- 
cause by  the  acts  of  the  mortgagor,  his  interest  in  the  mortgaged 
premises,  has  been  assigned  to  another?    The  assignee  repre- 

[1]  3  DriL  &.  Warr.  495.    S.  C.  2  Conn,  and  Ulw,  231. 
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sents  the  mortgagor :  on  what  ground  then  can  he,  consistently 
with  the  established  principles  of  this  Court,  be  entitled  to  costs? 
It  is  said  that  he  does  not  take  the  assignment  by  his  awn  volun- 
tary act ;  that  it  is  cast  upon  him  by  operation  of  law.  But  he 
accepts  the  office  to  which  he  knows  the  assignment  to  be  an  in- 
cident, and  in  doing  so  he  must  be  considered  as  accepting  the 
assignment.  It  is  said  that  the  case  is  a  case  of  hardship.  If 
it  be  so,  the  legislature  must  provide  the  remecly.[2]  Unless  the 
legislature  shall  so  declare,  the  remedy  must  not  be  at  the  ex- 
pense of  the  mortgagee.  In  my  view  of  the  question  the  case  is 
not  affected  by  the  state  of  the  insolvent's  assets.  I  am  of  opin- 
ion, therefore,  that  the  appeal  ought  not  to  be  alio  wed. (a)[31 


[•276]  •Clarke  v.  Wilmot. 

1843:  Jan.  21. 

An  official  assignee,  made  Defendant  to  a  foredosare  suit,  as  repre  senting  the  in- 
terest of  a  mesne  incumbrancer  who  had  become  bankrupt,  held  not  to  be  enti- 
tled to  his  costs  from  the  Plaintiff,  although  he  disclaimed  absolutely  at  the  hear- 
ing. 

In  this  case  which  was  also  a  foreclosure  suit,  a  similar  ques- 
tion arose  as  to  the  costs  of  the  official  assignee  of  a  mesne  in- 
cumbrancer who  had  become  bankrupt.  The  assignee  by  hia 
answer  had  stated  that  he  claimed  no  other  interest  than  such  as 

(a)  See  the  next  case. 

[2]  The  Mayor  4re^  of  Gloueeoter  v.  Wood,  3  Hare,  149 ;  Singleton  v.  Cox,  4 
Hare,  326 ;  Chrigg  v.  Sturgie,  5  Hare,  93 ;  Wallace  r.  Maean,  Flann.  &  Kelly, 
554. 

[3]  The  assignee  of  an  insolvent  mortgagor,  who  by  his  answer  to  a  bill  of  foie- 
olosure,  disclaimed,  and  before  the  bill  was  filed,  had  consented  to  join  in  conveying 
the  estate  to  the  mortgagee,  and  had  distributed  the  insolvent's  estate  among  the 
creditors,  was  ordered  at  the  hearing  to  be  paid  his  costs  of  the  suit  by  the  plaintiff. 
Thompson  v.  KendaU,  (1840)  9  Sim.  397 ;  and  see  CoUine  v.  Shirley,  1  Ross.  &; 
M.  638,  as  explained  by  the  Vice-Chanceilor  in  Thompson  v.  Kendall,  uhi  oupra; 
Cafh  v.  Belcher,  I  Hare,  310 ;  Maesey  v.  Moss,  id.  320. 
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the  Court  should  think  bim  entitled  to.    At  the  bearing  ho  wever^ 
he,  by  his  counsel,  disclaimed  absolutely,  and  thereupon  Yice- 
Chancellor  Kpight  Bruce,  allowed  him  his  costs.(a) 
On  appeal  from  his  Honor's  decree, 

The  Lord  Chancellor  said  that  the  case  must  follow  the 
decision  in  Appleby  v.  Duke  ;  and  his  Lordship  accordingly  re- 
vereed  this  part  of  the  decree. 


•Westpield  v.  SkIpwiti*;  [•277] 

J84d:Jan^l. 

Whert  the  Plaintitf  in  an  oris^inal  caoM,  after  pUttiDj^  in  an  answer  to  a  crom  bill 
for  diacovery,  dismimee  his  own  bill  before  the  hearing,  the  Court  has  not  only  no 
power  under  the  41st  order  of  August,  1841,  to  giVe  the  Plaintiff  in  the  cross  bill 
hb  costs,  but  the  Defendant  to  the  cross  bill  has  a  right  to  be  paid  his  costs  af  the 
answer  by  the  Plaintiff,  according  to  the  old  practice. 

In  this  case  there  was  an  original  cause  and  a  cross  cause ; 
Ihe  fonner  for  relief,  the  latter  only  for  discovery. 

After  the  original  cause  was  at  issue,  and  an  answer  had  been 
put  in  to  the  cross  bill,  the  Plaintiff  in  the  original  cause  obt£uned 
an  order  dismissing  his  bill,  and  thereupon  the  Plaintifi  in  the 
cross  cause  moved  before  the  Vice-chancellor  of  England,  that 
the  Defendant  in  that  cause  might  pay  the  costs  of  it,  which  mo- 
tion was  refused  :[1J  the  Defendant  in  the  cross  cause  afterwards 
obtained  an  order  of  course  at  the  Rolls,  that  the  Plaintiff  in  that 
cause  might  pay  the  costs  of  the  answer. 

Mr.  Wakefield  and  Mr.  Jamesy  on  behalf  of  the  Plaintiff  in 
the  cross  cause,  now  moved  before  the  Lord  Chancellor,  pursu- 
ant to  leave,  to  discharge  that  order  for  irregularity. 

They  said  that  the  ground  on  which  the  Yice-Chancellor  had 

(a)  See  I  Y.  &>  Col.  N.  S.  53. 
[1]  The  case  before  the  Vice  Chancellor  is  reported  13  Sim.  265^ 

ToL.  1.  31 
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refused  their  client's  applicntion  for  the  costs  of  the  ctom  causer 
was,  that  the  discretion  given  to  the  Court  by  the  41st  Ovder  of 
August  1841,  respecting  the  costs  of  a  cross  cause,  was  only  io 
be  exercised  at  the  hearing  of  the  original  cause.  That  might 
be  a  reason  why  the  Court  could  not  give  the  Pkdntiff  in  such  a 
bill  his  costs,  where  the  original  suit  never  catae  to  a  hearing  ; 
but  it  did  not  follow  that  the  Plaintiff  was  theteftte  bound  to 
pay  the  Defendant's  costs  according  to  the  old  practice ;  ibr  if 

was  clear  that  the  41st  Order  bad  altered  the  old  practice 
[*278]    to  some  extent,  inasmuch  as  *under  that  practice,  the 

Defendant  to  a  bill  of  discovery  was  entitled  to  his  costs 
immediately  on  putting  in  bis  answer ;  whereas,  by  the  4lst  Or- 
der, that  right  was  suspended  until  the  hearing  of  the  original 
cause,  and  was  then  made  subject  to  the  discretion  of  the  Court 
The  consequence  was  that,  if  he  did  not  think  fit  to  bring  hie 
cause  to  a  hearing,  his  right  was  suspended  indefinitely. 

Mr.  Stuart  and  Mr.  Sidebottam^  contra. 

Mr.  Wakefieldf  in  reply. 

The  Lord  Chahcellob. — The  persons  wh6  fifained  thes^ 
orders,  were  perfectly  conversant  with  the  priKtice  of  the  Court, 
and  they  must  have  been  aware  that  the  present  circumstances 
were  likely  to  arise,  but  they  have  not  provided  for  then^.  They 
have  merely  declared  that  the  discretion  of  the  Coiht  shall  be 
exercised  at  the  hearing ;  and  in  this  case  that  state  of  things 
has  not  arisen,  and  can  not  now  arise.  I  am  of  opinion  that  id 
such  a  case  the  old  practice  eontinues. 

Motion  refused  witfi  coets^ 
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*Be.undbli.  V.  Glads^tone.  [*279] 

1 843 :  F«b.  ]0, 11.    1843 :  Jan.  13. 

A  devita  to  the  leeaBd  aon  of  Edward  Weld,  el  Lalwoith,  held,  upon  the  eontezt 
of  tlie  willy  and  a^en  eztriMie  evidence  aa  ta  the  atate  of  the  Weld  famUy  and 
the  degree  of  the  teatator'a  aof  aaintanee  with  the  dUTeient  memben  of  it,  to 
meaa  a  deviae  to  the  lecond  son  of  Joaeph  Weld,  of  Lulworth,  aliboag'h  there 
waa  a  penoa  named  Edward  Joaeph  Weld  (the  eldest  son  of  Joseph  Weld),  who 
resided  with  hb  father  at  liolwoith,  and  who  uanaUy  went  by  the  name  of  Ed- 
ward ealy,  and  although  a  fonner  wiU  of  the  testator,  made  aeyeral  yean  before 
t^e  wiU'ia  qaeatiea,  contaiaed  a  deviae  to  the  same  Joseph  WeU,  by  hia  right 


This  was  an  appeal  by  two  of  the  defendants,  the  co-heirs  at 
law  of  the  testator  Charles  Robert  Blundell,  from  a  decree  of  the 
Yice-Chancellor  of  England,  by  which  it  was  declared  that  the 
Plaintiff  who  was  the  second  son  of  Joseph  Weld,  of  Lulworth, 
Esq.,  and  whose  original  name  was  Thomas  Weld  (he  having 
taken  the  name  of  Blundell,  in  conformity  with  a  direction  in  the 
will  to  that  efifect),  was  the  party  beneficially  entitled  under  a  de- 
Tise  in  trust  for  '^  the  second  son  of  Edward  Weld  of  Lulworth, 
Esq. ;"  there  being  no  one  of  the  Weld  family  who  bore  the 
name  of  Edward,  except  the  eldest  son  of  the  same  Joseph  Weld 
of  Lulworth,  whose  real  name  was  Edward  Joseph,  though  he 
usually  went  by  the  name  of  Edward  only,  and  who  resided 
-with  his  fiither  at  Lulworth,  but  was,  at  the  date  of  the  will,  un- 
married. 

After  the  a(q»eal  had  been  argued  before  the  Lord  Chancellor, 
and  had  stood  a  short  time  for  judgment,  his  Lordship  intimated 
that,  as  the  case  involved  a  question  relating  to  the  admissibility 
of  evidence,  which  was  of  great  importance  to  the  administration 
of  justice,  not  only  in  this  Court  but  in  courts  of  law,  and  as  it 
appeared  from  the  previous  argument  before  him  that  there  was 
0ome  conflieC  between  the  earlier  and  the  later  authorities  upon 
the  poiat,  he  was  desirous  of  having  the  case  re-argued  in  the 
presence  of  two  of  the  common  law  Judges,  by  one  counsel  on  each 
aide,  as  had  been  done  in  the  case  of  Miller  v.  Travis.{a) 

(a)  8  Bing.  344. 
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His  Lordship  having,  in  pursuance  of  this  intimation^ 
[*280]    procured  the  attendance  of  Mr.  Justice  Patteson  *and  Mr. 
Justice  Maule,  the  appeal  now  came  on  to  be  re-argued 
before  him  in  their  presence. 

The  material  clauses  of  the  will  and  all  the  other  facts  and 
circumstances  of  the  case  as  they  appeared  in  evidence,  are  no- 
ticed in  the  following  judgment,  and  being  also  fully  detailed  in 
the  report  of  the  argument  in  the  Court  below,(o)  it  is  consid- 
ered unnecessary  to  repeat  them  here.  It  will  be  seen,  however, 
by  reference  to  that  report,  that  two  former  wills  of  the  testator, 
though  commented  upon  in  the  argument,  were  rejected  by  the 
Vice-Chancellor  as  evidence,  upon  an  objection  of  fonn.  Their 
^ejection  constituted  a  specific  ground  of  the  present  appeal,  and 
it  will  be  seen  from  the  judgment  that,  in  affirming  the  decree  of 
the  Vice-Chancellor,  the  Court  gave  the  appellants  the  benefit  of 
them,  without  expressing  any  opinion  upon  their  admissibility 
in  point  of  form. 

The  SolicUor-Oeneral,  appeared  for  the  Appellants. 

The  Attorney- General  J  for  the  Respondent. 

In  support  of  the  appeal,  it  was  contended  that  the  description 
"Edward  Weld  of  Lul worth,  Esq.,"  applied  with  sufficient  ac- 
curacy to  Edward  Joseph  Weld,  (who,  as  has  been  already  sta* 
ted,  usually  went  by  the  name  of  Edward  only,)  to  preclude  the 
admission  of  any  inferences  in  favor  of  the  Plaintiff,  founded 
either  on  the  contents  of  the  will,  or  on  evidence  of  extrinsic 
facts;  and  secondly,  that  if  such  inferences  were  admissible  at 
all,  the  utmost  effect  they  could  have  would  Ije  to  render  the  de* 

vise  altogether  void  for  uncertainty. 
[•281]        *The  argument  on  the  first  point  consisted  of  com- 

ments  upon  the  principles  and  authorities  enuntiated  and 
collected  in  Mr.  (now  Vice-Chancellor)  Wigram's  Tjteatise  on  the 
Application  of  Extrinsic  Evidence  to  the  Interpretation  of 
Wills, 

(a)  See  11  Sim.  467. 
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The  argument  on  the  second  point  was  substantially  the 
same  as  appears  from  Mr.  Simons'  report  to  have  been  used  in 
the  Court  below. 


1843. — Jan.  13. — Mr.  Justice  Patteson  now  delivered  the 
following  judgment. 

In  this  case  the  Plaintiff,  Thomas  Weld  Blundell,  filed  his  bill 
against  the  Defendants,  for  the  purpose  of  establishing  the  will 
of  the  late  Charles  Robert  Blundell,  and  for  carrying  into  execu- 
tion the  trusts  thereof.  Two  of  the  Defendants,  Thomas  Lord 
Caraoys  and  Elizabeth  Tempest,  are  the  heirs  at  law  of  the  tes- 
tator. Upon  the  hearing  of  the  cause  before  his  Honor  the 
Vice-Chancellor,  an  issue  was  directed  upon  the  question  of  rfa- 
visavU  vel  non,  which  was  tried  at  Liverpool,  at  the  Summer  as- 
sizes in  1840,  and  a  verdict  found  for  the  present  Plaintiff,  in 
whose  favor  his  Honor  the  Yice-Chancellor  afterwards  made  a 
decree.  Against  this  decree  the  Defendants,  Lord  Camoys  and 
Mrs.  Tempest,  have  appealed  and  prayed  a  rehearing.  Upon 
the  hearing  of  the  appeal,  the  Lord  Chancellor  has  been  pleased 
to  request  the  assistance  of  my  brother  Maule  and  myself,  and 
the  case  has  been  argued  before  us. 

By  the  will  in  question,  which  bears  date  on  the  28th  of  No- 
vember, 1834,  the  testator  devises  certain  estates  to  trustees, 
*^  upon  trust  to  permit  and  suffer  the  second  son  of  Ed- 
ward Weld,  of  Lulworth,  in  the  county  of  *Dorset,  [*282] 
Esq.,  to  occupy  and  enjoy  the  same,  and  to  take  to  his 
own  use  the  rents  and  profits  thereof,  for  and  during  his  natural 
life." 

The  Plaintiff  is  the  second  son  of  Joseph  Weld  of  Lulworth, 
In  the  county  of  Dorset,  Esq.,  and  he  claims  under  this  devise 
as  the  person  therein  designated,  although  his  father's  name  is 
not  Edward  but  Joseph  ;  contending  that  the  name  "Edward," 
was  inserted  in  the  devise  by  mistake  for  "  Joseph."  The  Plain- 
tiff has  an  elder  brother,  whose  name  is  Edward  Joseph.  Much 
evidence  was  adduced  on  both  sides  to  shew  the  state  of  the 
family  of  Weld,  and  the  names  of  the  different  members  of  it, 
at  the  time  of  the  making  of  the  will,  and  to  prove  how  far  th6 
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testator  was  acquainted  with  them:  none  of  which  evidence 
was  objected  to  as  inadmissible ;  it  was  indeed  objected  oa 
the  part  of  the  Defendants,  that  the  evidence  given  by  Mr. 
John  Gladstone  of  his  conversations  with  the  testator  in  1836 
^nd  1837,  could  not  be  used  as  proof  of  the  intention  of  the 
testator,  or  as  declarations  made  by  him  respecting  the  per- 
6pn  who  was  the  object  of  his  devise ;  to  this  objectioQ  the 
learned  counsel  for  the  Plaintiff  acceded,  and  proposed  not  to  use 
them  for  the  purpose  of  such  proof,  but  as  evidence  of  the  testa- 
tor's ignorance  of  the  name  of  the  second  son  of  Edward  Weld  j 
and  for  this  purpose  they  were  allowed  by  the  learned  counsel 
for  the  Defendants  to  be,  and  no  doubt  were,  admissible.  The 
case  is  therefore  free  from  any  question  as  to  admissibility  of 
evidence :  all  that  has  been  received  is  only  what  was  necessary 
to  put  the  Court  into  the  same  situation  with  regard  to  knowl- 
edge of  extrinsic  circumstances  as  the  testator  himself  was  in, 
and  so  to  enable  them  the  better  to  put  that  construction  upon 
his  words,  which  it  is  to  be  presumed  he  himself  would  have  put 
if  asked.  So  far,  at  least,  such  evidence  has  been  uni* 
[*283]  formly  ^received  according  to  all  the  authorities,  and  it  is 
unnecessary  to  discuss  or  even  to  refer  to  theoL  The  case 
is  one  purely  of  construction,  and  the  Court  will  have  to  determine, 
whether,  looking  at  the  whole  contents  of  the  will,  and  having 
the  same  information  which  the  testator  had  when  he  made  it, 
they  can  clearly  see  who  was  intended  to  be  the  devisee,  or, 
whether  that  is  left  in  so  much  uncertainty  that  the  will  must 
be  declared  void,  and  the  heirs  at  law  take  the  estate. 

It  appears  that  the  testator  had  made  tw^  former  wills,  one 
in  the  year  1821,  the  other  iq  the  year  1827.  At  both  of  these 
times  Lulworth  Castle  and  estate  was  in  the  possession  of  Tho- 
xneis  Weld  the  elder  brother  of  the  family,  and  Joseph  Weld  the 
tiext  brother  and  father  of  the  Plaintiff,  resided  at  Pilewell  ia 
the  county  of  Southampton.  In  the  will  of  1821,  the  testator 
makes  a  bequest  to  Thomas  Weld  of  Lulworth,  and  another  to 
Mr.  Joseph  Weld  of  Hampshire,  and  another  to  the  said  Tho- 
mas Weld,  Joseph  Weld,  and  their  two  next  brothers.  In  that 
of  1827|  he  devises  lands  <<  upon  trust  for  the  second  son  of 
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Joseph  Weld  Esq.,  the  next  younger  brother  of  or  to  the  Rev, 
Thomas  Weld  of  Lul worth,  for  life  and  without  impencbment 
of  waste,  aud  from  and  after  his  the  said  Joseph  Weld's  decease 
upon  trust  for  bis  first  and  other  sons  severally  and  successively 
according  to  the  priority  of  their  births^  and  to  the  heirs  male  of 
their  bodies  in  tail-male,  and  in  default  of  such  issue  or  heirs 
male  upon  ttust  for  the  tfiird  son  of  the  said  Joseph  Weld,  (such 
next  younger  brother  of  or  to  the  said  Rev.  Thomas  Weld)  for 
life,  with  like  remainders  to  his  first  and  other  sons  successively 
according  to  the  priority  of  their  births,  in  taiUmale."  The  words 
*^  after  his  the  said  Joseph  Weld's  diecease,"  are  manifestly 
written  in  mistake  for  <<  after  the  decease  of  the  said  *se-  [*284] 
cond  son  of  the  said  Joseph  Weld,''  which,  however,  is  not 
material  to  the  present  purpose.  From  both  these  wills  it  is  col* 
looted,  that  the  testator  knew  the  name  of  Mr.  Thomas  Weld'p 
next  brother  to  be  Joseph,  and,  from  the  will  of  1837,  that  hav- 
ing selected  the  second  son  of  Mr.  Joseph  Weld  (the  present 
Plaintiff)  as  the  object  of  his  devise,  he  knew  how  to  describe 
him  and  did  describe  him  accurately. 

Subsequently  to  the  latter  of  these  two  wills,  namely,  in  1829| 
Thomas  Weld  by  deed  conveyed  Lulworth  C^tle  and  estate  to 
his  brother  Joseph  for  life,  remainder  to  his  first  and  other  sons 
for  life,  remainder  to  their  first  and  other  sons  id  tail,  and  himr 
self  became  a  professed  priest  and  cardinal  of  the  Roman  Gath*- 
olio  Church;  whereupon  Joseph  Weld  removed  to  Lulworth 
Castlsi  and  has  ever  since  been  and  is  still  the  possessor  of  it» 
Joseph  Weld's  eldest  son  was  named  Edward  Joseph  :  he  was 
commonly  known  by  and  used  the  name  of  Edward  only,  |>u^ 
in  deeds  and  formal  cases  used  his  proper  names  of:  Edward 
Joseph.  This  gentleman  was  introduced  to  the  testator  as  the 
eldest  son  of  Mr.  Weld  of  Lulworth ;  subsequently  to  which  in* 
troduction  and  before  the  will  was  made,  namely,  some  time  Ip 
the  year  1830^  the  testafor  n^e  particular  inquiries  of  Mr. 
George  Weld,  a  younger  brother  of  the  PlaintuSPs  father,  respeo- 
ting  the  Weld  family,  and  who  was  the  possessor  of  Lulworth, 
aod,  upon  being  told  that  Mr.  Joseph  Weld  was  the  possessor 
^K>ke  of  baving  seen  his  eldest  .^n,  add  made  minute  ipquiripp 
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as  to  his  second  son.  Upon  that  occasion  he  repeatedly  called 
the  possessor  of  Lul worth  "Edward,"  and  though  corrected 
several  times,  and  told  that  his  name  was  "  Joseph,"  and  that 
Edward  Weld,  (who  was  originally  the  next  brother  of  the  car- 
dinal Thomas  Weld,)  had  been  dead  some  years,  yet  he 
[*285]  persisted  in  speaking  of  the  possessor  of  Lulworth  *as 
"  Edward.''  He  appears  to  have  seen  Mr.  Joseph  Weld 
once  for  a  few  minutes,  and  Mr.  Edward  Joseph  two  or  three 
times ;  but  had  no  further  personal  acquaintance  with  either  of 
them,  and  being  resident  in  Lancashire,  whilst  they  resided  in 
Dorsetshire,  he  heard  but  little  about  them. 

Under  these  circumstances  the  will  of  1834  was  made,  and 
the  question  is  whether  the  testator  has  by  his  will  sufficiently 
expressed  an  intention  that  the  Plaintiff  should  take  a  beneficial 
interest  in  the  property  in  dispute. 

It  was  contended  for  the  heirs  at  law  that  Edward  Joseph 
Weld  fully  and  accurately  answered  the  whole  description  of 
«  Edward  Weld  of  Lulworth,  Esquire ;"  and  therefore  that  the 
Court  was  not  at  liberty  to  substitute  any  other  name  upon  a 
conjecture  of  some  mistake  :  that  if,  indeed,  there  had  been  two 
persons,  each  fully  and  accurately  answering  the  whole  descrip- 
tion, evidence  might  be  received,  or  arguments  from  the  language 
of  the  will  and  from  circumstances  might  be  adduced,  to  shew 
to  which  of  these  persons  the  will  applied  ;  but  that  where  one 
person,  and  one  only,  fully  and  accurately  answers  the  whole 
description,  the  Court  is  bound  to  apply  the  will  to  that  person. 

Such  may  be  conceded  to  be  a  general  rule  of  law  and  of 
construction,  inasmuch  as  it  in  general  will  be  found  to  as- 
sist in  attaining  the  object  of  all  rules  of  construction — the 
discovery  of  the  intention  of  the  testator  as  expressed  by  his  will 
— ^though  a  rule  not  without  the  possibility  of  an  exception ;  for 
if  a  case  should  arise  in  which  this  rule  would  lead  to  a  con- 
struction of  a  devise  manifestly  contrary  to  what  was  the 
[*286]  intention  of  the  testator  as  expressed  by  his  *will,  the 
rule  must  be  rejected  as  inapplicable  to  a  case  in  which 
it  would  defeat  instead  of  promoting  the  object  for  which  all 
rules.of  construction  are  framed.    But  in  this  case  Edward  Jof> 
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aeph  Weld  is  not  brought  within  that  rule  ;  for  he  does  not  fully 
and  accurately  answer  the  whole  description.  It  is  true  that 
being  known  by  and  using  the  name  of  Edward  only,  he  might, 
if  there  were  no  person  whose  real  name  was  Edward  Weld 
only,  take  by  that  description  ;  but  he  would  not  so  take,  because 
he  fully  and  accurately  answered  the  whole  description,  but  be- 
cause there  being  no  person  who  did  so  answer,  he  came  the 
nearest  to  it  Evidence  of  two  facts  would  be  necessary  to  ena- 
ble  him  to  take — ^first,  the  fact  that  no  person  of  Lulworth 
existed  bearing  the  name  of  Edward  Weld  only ;  and,  secondly 
that  he  himself,  although  his  real  name  was  Edward  Josepb| 
was  known  by  and  used  the  name  of  Edward  only.  The  ne- 
cessity for  having  such  evidence  clearly  shews  that  he  does  not 
fully  and  accurately  answer  the  whole  description :  and  if  so, 
another  rule  of  construction  applies,  namely,  that  if  the  name  be 
wrong  but  the  description  right,  and  no  person  fully  and  accu- 
rately answers  the  name,  the  Court  may  apply  the  devise  to  the 
description.  Now,  in  this  case,  the  name  is  wrong,  strictly 
speaking,  because  there  is  no  person  of  the  name  of  Edward 
Weld  only.  The  description  "  of  Lulworth,  Esquire,''  would 
seem  to  be  more  applicable  to  the  possessor  of  Lulworth,  than  to 
his  eldest  son ;  but,  conceding  that  it  is  equally  applicable  to 
"both,  then  by  the  first  rule  of  law  and  construction,  arguments 
may  be  adduced  to  shew  to  which  of  the  two  persons  answering 
that  description  the  will  applies. 

One  argument,  and  that  a  very  forcible  one,  is,  that  in  the 
subsequent  limitations  of  the  same  estates  contained  in  the  will 
in  question.  Lady  Stourton  is  described  as  the  sister  of 
Edward  Weld  of  Lulworth,  and  the  •estates  are  given  to  [*287] 
her  second  son  after  fiulure  of  the  mail  issue  of  all  the 
brothers  of  Edward  Weld,  except  the  eldest.  Now  Lady  Stour- 
ton was  the  sister  of  Joseph  Weld,  and  Joseph  Weld  had  an 
elder  brother,  whereas  she  was  not  the  sister  of  Edward  Joseph 
Weld,  nc5r  had  Edward  Joseph  Weld  any  elder  brother. 

Again,  the  devise  to  permit  and  suffer  the  second  son  of  Ed- 
ward Weld  ''  to  occupy  and  enjoy  the  same,  and  to  take  to  his 
own  use  the  rents  and  profits  thereof,"  coupled  with  other  direC'^ 
Vol.  L  32 
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tions  in  the  will  as  to  taking  the  name  and  arms  of  Biundril, 
makes  it  most  probable  that  the  first  object  of  the  testator's  bounty 
was  a  person  in  esse  at  the  time  of  the  making  of  the  will.  Now 
at  that  time  Joseph  Weld  had  threo  sons,  but  Edward  Joseph 
Weld  was  unmarried.  Again,  it  is  plain  that  the  testator  wished 
to  prefer  the  niale  line  as  much  as  possible ;  accordingly,  upon 
failure  of  the  sons  of  Edward  Weld  except  the  eldest,  and  their 
issue  male,  he  devises  the  estate  to  the  sons  of  the  brothers  of 
Edward  Weld,  and  not  till  they  are  exhausted  to  the  second  sou 
of  Lady  Stourton,  If  **  Edward''  mean  "  Joseph"  in  the  will, 
none  of  the  males  except  the  eldest  son  and  brother  of  Joseph, 
and  their  sons,  will  be  excluded ;  but  if  *'  Edward"  mean  "  Ed- 
ward Joseph,"  all  the  male  descendants  of  Lady  Stourton's  bro- 
thers, of  whom  there  are  many,  would  be  excluded  and  her  son 
take  in  preference  to  them,  manifestly  against  the  testator's  inten- 
tion. 

To  these  ai^uments  drawn  from  the  will  itself,  and  the  state 
of  the  family  as  known  to  the  testator,  nothing  is  opposed  but 
the  conclusion  drawn  from  the  wills  of  1821  and  1827,  namely, 
that  at  those  times  the  testator  was  aware  that  the  Cardinal 
Thomas  Weld's  next  brother's  name  was  Joseph  and  not  Ed- 
ward, Edward  having  died  at  college  in  the  year  1796, 
[^288]    and  the  argument  ^raised  tliereon  that,  having  the  will 
of  1827  before  him  in  1834,  he  could  hardly  be  ignorant 
at  that  time  that  the  name  of  Cardinal  Thomas  Weld's  next 
brother  was  Joseph,  and  must  therefore  have  intended  some 
other  person  by  the  description  of  "Edward  Weld  of  Lul worth, 
Esquire."    It  is  answered  that  he  was  under  the  mistaken  im- 
pression that  the  name  of  the  possessor  of  Lulvirorth  Castle 
was  Edward,  and  that  in  the  will  in  question  he  plainly  intends 
to  devise  to  the  second  son  of  the  possessor  of  Lulworth,  whom 
he  calls  Edward,  without  reverting  to  the  degree  of  relationship 
in  which  that  possessor  stood  to  the  Cardinal  Thomas  Weld,  or 
noticing  whether  he  was  or  was  not  the  same  person  to  whose 
s^ecoiid  son  he  had  devised  by  the  previous  will  of  1827. 
•    We  do  not  think  it  necessary  to  enter  into  an  examination  of 
any  of  the  numerous  cases  cited  upon  the  argument  before  us ; 
for  they  establish  without  doubt  that  if  there  be  a  mistake  in  the 
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name  of  the  devisee  but  a  right  description  of  hiro,  the  Court 
may  act  upon  such  right  description ;  and  further,  that  if  two 
persons  equally  answer  tlie  name  or  description,  or  both,  the 
Court  may  determine  from  the  rest  of  the  will  and  the  surround- 
ing circumstances  to  which  of  them  the  will  applies.  Now  here 
there  is  certainly  a  mistake  of  the  name,  there  being  no  such  per* 
son  as  Edward  Weld  of  Lul worth,  Esquire ;  two  persons, 
namely,  Joseph  Weld  of  Lulworlh,  Esq.,  and  Edward  Joseph 
Weld  of  Lulworth,  Esq.,  equally  answer  the  description :  the 
Court  therefore  may  determine  to  which  of  them  the  will  ap- 
plies. 

Looking  to  the  state  of  the  family  and  the  knowledge  which 
the  testator  had  of  them,  and  carefully  considering  the  words  and 
provisions  of  the  will  itself,  my  brother  Maule  and  my- 
self are  fully  satisfied  that  the  testator  *did  in  the  devise  [*289] 
in  question  use  the  word  "  Edward"  by  mistake  for  "  Jo- 
seph," and  that  the  Plaintiff  is  the  person  designated  by  the  de- 
vise as  the  second  son  of  Edward  Weld  of  Lulworth,  Esq.,  and 
is  entitled  to  the  estates  thereby  devised. 

The  Lord  Chancellor. — ^We  are  much  obliged  to  the 
learned  Judges  for  their  assistance  on  this  occasion,  and  for  the 
attention  they  have  paid  to  this  question.  I  entirely  concur  in 
the  opinion  which  they  have  so  clearly  and  so  fully  expressed. 
The  main  argument  upon  the  part  of  the  Defendant  rested  on 
the  assumption  of  a  fact,  namely,  that  the  eldest  son  of  Joseph 
Weld  of  Lulworth  was  properly  described,  or  rather  might  be 
considered  as  properly  described  by  the  name  of  Edward  Weld 
of  Lulworth,  whereas  his  name  was  Edward  Joseph  Weld.  This 
fallacy  being  removed,  and  there  appearing  to  be  no  person  ac- 
curately answering  to  the  description  of  Edward  Weld  of  Lul- 
worth, it  is  open  to  us  to  look  to  the  rest  of  the  will  for  the  pur- 
pose of  ascertaining,  if  possible,  whom  the  testator  meant  by  the 
description  "Edward  Weld  of  Lulworth  f  and  1  am  clearly  of 
opinion,  adverting  to  the  different  passages  of  the  will  that  have 
been  referred  to  by  my  learned  brother,  especially  that  passage 
which  relates  to  the  devise  of  the  sons  of  Lady  Stourton,  that  it 
was  the  intention  of  the  testatori  by  the  designation  of  '<  Edward 
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Weld  of  Lulworth,"  to  describe  Joseph  Weld  of  Lulworth,  who 
was  at  that  time  the  possessor  of  Lulworth  Castle.  It  follows, 
therefore,  that  Thomas  Weld,  the  Plaintiff,  takes  under  this  de- 
vise, and  that  the  decree  of  the  Yice-Ghancellor  must  be  af- 
firmed.[l]  It  is  proper,  I  should  add,  in  a  case  of  this  descrip- 
tion, after  the  various  arguments  it  has  undergone,  that  the  costs 
should  come  out  of  the  estate. 


[*290]  •Walsh  v.  Gladstone. 

1843:  Not.  22;  Dec.  15. 

Where  a  leg^acy  was  given  by  a  will  to  A.  B.,  "  to  be  applied  to  the  use  of  a  cer- 
tain Catholic  College,  and  A.  B.  died  in  the  testator*!  lifetime,  the  Court  on  being 
satisfied  of  the  respectability  and  permanent  character  of  the  institation,  ordered 
the  legacy  to  be  paid  to  the  President  of  the  College,  who  was  the  oflScer  in- 
trusted with  the  management  of  its  pecuniary  affairs,  without  requiring  any 
scheme  to  be  settled,  although  the  Attorney-General  asked  for  one. 

The  testator,  Charles  Robert  Blundell,  by  his  will,  dated  the 
28th  of  November,  1834,  gave,  amongst  other  bequests,  "a  sum 
of  4000/.  to  the  Rev.  Thomas  Robinson,  to  be  applied  to  the  use 
of  Ampleforth  College  in  Yorkshire." 

A  sum  of  stock  sufficient  to  answer  this  legacy  having  been 
carried  over  to  a  separate  account,  a  petition  was  presented  by 
the  Rev.  Thomas  Cockshott,  stating  that  Ampleforth  College  was 
a  seminary  or  college  which  had  existed  since  the  commence- 
ment of  the  present  century,  for  the  education  and  instruction  of 
persons  professing  the  Roman  Catholic  religion :  that  it  was  un- 
der the  direction  and  government  of  an  officer  called  the  presi- 
dent :  and  that  the  president  for  the  time  being  had  the  absolute 

[1]  ConnoUy  y.  Pardon,  I  Paige,  291.  Oardner  ▼.  Hyer,  S  Paige,  H.  Thomtu 
T.  Stevens,  4  Johns.  Ch.  Rep.  607.  Where  there  are  several  persons  answering  the 
description  in  the  will,  which  is  to  be  taken  to  be  the  donee  intended,  see  Lee  ir. 
Pain,  4  Hare,  249.  Where  a  donee  is  sufficiently  described  by  his  baptismal  name, 
bat  is  otherwise  misdescribed,  see  Newholt  v,  Pryce^  14  Sim.  354.  The  maxim, 
yp$rita9  nominU  toUit  errorem  deemptUmUj  applied*    Ibid^ 
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control  and  management  of  the  revenues  and  property  of  the 
college,  and  was  alone  entitled  to  receii^e  and  give  receipts  for 
the  same,  and  to  conduct  and  manage  the  expenditure  of  the 
college ;  and  that  all  gifts  heretofore  made  to  the  college,  or  for 
the  benefit  thereof,  had  been  paid  to  that  officer ;  and  praying 
that  the  legacy  in  question  might  be  paid  to  the  petitioner  as  the 
present  president  of  the  college,  the  Rev.  Thomas  Robinson  hav- 
ing died  in  the  lifetime  of  the  testator. 

The  Yice-Chancellor  having,  upon  affidavits  verifying  the 
above  statements  of  the  petition,  made  an  order  for  payment  of 
the  legacy  to  the  petitioner,  the  Attorney-General  appealed  from 
that  order. 

The  appeal  petition  now  coming  on  to  be  heard, 

•Mr.  TFray,  in  the  absence  of  Mr.  Twiss,  for  the  At-  ['291] 
torney-General,  contended  that  so  large  a  sum  ought  not 
to  be  paid  to  an  individual  calling  himself  president  of  the  col- 
lege, without  a  reference  to  tlie  Master  to  approve  of  a  scheme 
for  its  application,  or  at  least  some  inquiry  into  the  nature  and 
objects  of  the  institution.  If  the  testator  had  himself  made 
choice  of  the  president  as  the  hand  to  receive  the  money,  or  if  he 
had  given  it  directly  to  the  college,  it  would  have  been  different ; 
but  where,  by  the  death  of  the  trustee  selected  by  the  testator,  the 
execution  of  a  trust  devolved  upon  the  Court,  the  invariable 
course  was  to  refer  it  to  the  Master  to  approve  of  a  scheme  for  the 
application  of  the  fund. 

Mr.  Tinney  and  Mr.  Flemings  for  the  President  of  the  Col- 
lege insisted  that  where  there  was  a  subsisting  charity,  and  an 
officer  capable  of  giving  a  discharge  for  a  legacy,  the  Court  was 
in  the  habit  of  ordering  payment  to  be  made  to  that  officer  with- 
out directing  a  scheme. 

The  Lord  Chancellor. — Whether  a  scheme  should  be  di- 
rected or  not  will  depend  upon  the  information  I  may  have  as  to 
the  nature  of  the  institution  and  the  situation  of  the  officer.  If 
there  are  hlready  existing  funds  belonging  to  the  institution,  and 
if  the  president  who  has  the  management  of  those  funds  is  ap- 
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pointed  for  life,  so  as  to  give  him  a  permanent  character,  the  le- 
gacy may  perhaps  be  paid  to  him  without  referring  it  to  the 
Master  to  settle  a  scheme.  But,  suppose  the  president  held  his 
office  by  a  precarions  tenure — ^by  an  appointment  from  year  to 
year,  for  instance — and  that  the  institution  was  supported  by 
voluntary  contributions,  then  it  might  be  right  that  a  scheme 

should  be  settled.  If  there  is  a  character  of  permanence 
[•292]    •in  the  institution,  and  in  the  situation  of  the  officer,  the 

Court  will  hand  it  over  to  him  without  a  scheme,  as  was 
done  lately  in  the  case  of  the  Venice  charity.(a)  Where  a  testa- 
tor, who  is  a  Roman  Catholic  leaves  money  for  the  use  of 
a  Roman  Catholic  establishment,  all  I  have  to  do  is  to  see 
that  it  is  applied  to  the  use  of  that  establishment,  and  that 
it  is  paid  into  hands  in  which  it  will  be  safe.  I  have  nothing  to 
do  with  the  internal  management,  discipline,  and  mode  of  educa- 
tion in  such  an  institution,  I  should  wish,  however,  before  I 
dispose  of  this  petition,  to  have  some  more  precise  information 
than  the  present  affidavits  afford,  respecting  the  nature  of  this 
institution,  and  the  situation  and  character  of  the  president. 


Z>jc.  15. — The  appsal  petition  having  stood  over  for  further 
affidavits  to  be  filed,  now  came  on  again. 

It  appeared  from  the  further  affidavits  that  the  college  had 
been  established  in  1802,  as  a  continuation  of  a  similar  institution 
which  had  existed  in  France  for  several  centuries,  but  which  had 
been  broken  up  during  the  Revolution.  That  its  object  was  the 
education  of  Roman  Catholic  laymen  as  well  as  ecclesiastics  ; 
that  the  governors  of  the  college  consisted  of  persons,  who  hav- 
ing been  educated  there,  had  afterwards  been  admitted  to  Holy 
Orders ;  and  that  the  president,  who  was  elected  every  four  years 
by  the  governors  for  the  time  being,  was  also  treasurer  of  the 
college,  and  had  the  management  of  its  pecuniary  concerns,  for 
which  he  was  accountable  to  an  auditor.  It  also  appeared  that 
the  testator  was  well  acquainted  with  the  college  and  the  sysiena 
of  its  management,  and  that  in  183U  he  had  made 
[•293]    'a  present  of  500/.  to  it  through  the  medium  of  the  Rev. 

(a;  CoMum  Y.  Raphael,  L  C.  May  9th,  ISiiJ,  on  appeal,  not  reportad. 
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Thomas  Robinson,  (Che  person  mentioned  in  the  will.)  by  whom 
the  same  was  paid  to  the  then  president. 

There  were  also  several  affidavits  made  by  several  Roman  Ca- 
tholic peers  who  had  been  educated  at  the  college,  testifying  to 
the  respectability  of  the  president,  and  the  permanent  character 
of  the  institution. 

Mr.  Tiniiey  and  Mr.  Fleming  having  read  the  affidavits, 

Mr.  Thviss  and  Mr.  Wraj/  again  submitted,  that  as  the  trus- 
tee named  by  the  testator  was  to  apply  the  fund,  and  that  trustee 
was  dead,  a  scheme  ought  to  be  directed. 

The  Lord  Chancellor. — It  may  be  that  Mr.  Robinson,  if 
he  had  been  living,  would  have  had  a  discretion  as  to  the  appli- 
cation of  the  fund :  l)ut  it  would  have  been  a  fair  exercise  of  that 
discretion  to  have  paid  it  over  to  the  president ;  and,  if  I  am  of 
opinion  that  it  will  be  safe  in  his  hands,  the  Court  will  be  justi- 
fied in  doing  the  same.  Now  I  think  it  is  quite  clear  from  the 
affidavits,  that  the  money  will  be  safe  in  the  hands  of  the  presi- 
dent, and  if  that  be  so,  how  can  it  be  better  applied  for  the  use 
of  the  college  than  by  paying  it  to  the  individual  who  has  the 
management  of  the  general  affairs  of  the  institution  ?  The 
order  therefore,  js  right,  being  exactly  in  the  terms  of  the  testa- 
tor's will,  only  substituting  the  president  for  the  Rev.  Thomas 
Robinson. 

The  appeal  petition  was  dismissed,  and  the  costs  of  all  parties 
ordered  to  be  paid  out  of  the  fund. 


•Walsh  v.  Gladstone.  [*294j 

1843:  March  31  ;  Not.  4. 

A  testator  drew  two  cheques  en  his  banker  in  favour  of  two  of  his  eerrnniB,  with  a 
direction  that  they  should  be  presented  after  his  deatbi  and  about  a  year  after- 
wards made  a  formal  will,  in  which  amongst  other  dispositions  he  gave  two  annui- 
ties to  the  same  penonsi  and  all  the  residue  of  his  personal  estate  to  certain  other 
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persons,  and  revoked  all  former  wills.  After  his  death  all  the  three  uauBtrumenIr 
were  admitted  to  probate  as  constitating  his  last  will.  Held,  that  by  reason  of 
the  probate  this  Coart  was  bound  to  treat  the  sums  for  which  the  cheques  were 
drawn  as  legacies,  but  that  as  such  they  were  constractively«  if  not  expressly/  re- 
Toked  by  the  will. 

In  the  administration  of  the  estate  of  Charles  Robert  Blundell, 
the  testatorin  the  cause,  a  sum  of  1200/.  consols  was  carried  to 
a  separate  account,  intituled  "  The  Cheque  Legacy  Account  ;*' 
to  abide  the  result  of  a  question  raised  by  the  residuary  legatees 
as  to  the  operation  and  eiSect  of  two  cheques  signed  by  the  testa- 
tor in  his  lifetime,  in  favour  of  his  butler  and  housekeeper,  and 
which  had  been  admitted  to  probate  by  the  Ecclesiastical  Court 
as  part  of  his  will.(a) 

The  Vice- Chancellor  of  England,  upon  the  petition  of  the  resi- 
duary legatees,  ordered  the  fund  to  be  transferred  to  them. 
This  was  an  appeal  from  that  order.[l] 

The  facts  upon  which  the  question  arose  were,  in  substance, 
as  follows : — The  testator  some  lime  before  his  death  delivered 
to  his  butler,  William  Hall,  two  sealed  packets  addressed  to  his 
bankers,  with  directions  to  retain  them  until  after  his  death,  and 
then  to  present  them  at  the  banking  house.  On  one  of  the  pack- 
ets was  written  "  To  be  delivered  by  William  Hall."  On  the 
other,  "  To  be  delivered  by  Ann  Harris  of  Ince."  Shortly  after 
the  testator's  death,  the  packets  were  delivered  to  the  Defendant, 
the  executor,  by  William  Hall,  and  were  opened  in  bis 
[*295]  presence  at  the  banking  *house.  One  of  the  packets  was 
found  to  contain  a  cheque  in  these  terms : — 

^^Liverpooly  September  11th,  1833. 
Messrs.  Arthur  Hayward  and  Sons  and  Company. 

"  On  demand,  pay  William  Hall  of  luce,  butler  of  this  place, 
500/. 

«  Charles  BlundelL" 

In  the  other  there  was  a  similar  cheque  in  favour  of  Ann  Harris, 

(a) The  words  of  the  Probate  Act  were,  "The  last  will  and  testament  of 
Charles  Robert  Blundell,  a<  contained  in  Paper  Writings  marked  A.,  B.,  and  C. 
[B.  and  C.  being  the  cheques,]  was  approved,  and  registered. 

[1]  The  case  before  the  Vice-chancellor  is  reported  13  Sim.,  261. 
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for  300^  In  the  month  of  November  1834  the  testator  made  his 
will}  in  which,  after  a  particular  disposition  of  his.personal  prop- 
erty, and  the  gift  of  several  legacies  and  annuities,  and  amongst 
others,  an  annuity  of  200/.  a  year  to  William  Hall,  and  another 
of  60/.  a  year  to  Ann  Harris,  for  their  respective  lives,  he  pro- 
ceeded thus:— "And  subject  as  aforesaid,  and  except  as  herein- 
after mentioned,  I  give  and  bequeath  ail  the  residue  and  remain- 
der of  my  personal  estate  and  effects,  whatsoever  and  whereso- 
ever unto,"  &,c.  [naming  his  residuary  legatees.]  The  only  dis- 
position contained  in  the  subsequent  part  of  his  will,  consisted 
of  certain  legacies  to  his  executors  on  condition  of  their  accept- 
ing the  office.  After  which  followed  this  clause, ''  And,  lastly, 
I  do  hereby  revoke  any  former  will  or  codicil  by  me  at  any  time 
made,  and  declare  this  to  be  my  last  will  and  testament." 

In  addition  to  these  facts,  which  appeared  from  the  Master's 
report,  it  was  stated  at  the  bar,  by  the  counsel  for  the  Appellants, 
and  not  disputed,  that  by  a  previous  will  which  was  existing 
and  in  force  at  the  time  when  the  cheques  were  signed  and  de- 
livered to  William  Hall,  the  testator  had  bequeathed  to  him  an 
annoity  of  100/.  a  year. 

The  appeal  now  coming  on  to  be  heard, 

*Mr.  Roupell  and  Mr.  RoUj  for  the  Appellants,  said,  [*296] 
that  as  the  cheques  had  been  admitted  to  probate  as  tes- 
tamentary papers,  there  could  no  longer  be  any  question  as  to 
whether  they  were  revoked  by  the  death  of  the  drawer.  This 
Court  could  look  at  the  sums  mentioned  in  them  only  as  legacies : 
and  if  they  were  not  to  take  effect  as  such,  it  must  be  on  the 
ground  that  they  were  revoked  either  expressly  or  viriually  by 
the  subsequent  will. 

Upon  that  point,  they  contended  first,  that  questions  of  total 
revocation  were  within  the  exclusive  jurisdiction  of  the  Ecclesi- 
astical Court,  whose  province  it  was  to  decide  what  instruments 
a  testator's  will  consisted  of;  for  which  purpose  that  Court  took 
cognizance  of  virtual  or  constructive,  as  well  as  of  express  revo- 
cation :  and,  acccordingly,  if  any  document  propounded  for  pro- 
bate appeared  to  have  been  altogether  revoked,  whether  in  ex- 

VoL.  L  33 
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press  terms  or  by  implication  only,  by  one  of  subsequent  date 
that  Court  would  not  admit  it ;  Methuen  v.  Methuen.{a)  It  was 
true  that  this  Court,  in  construing  a  will,  often  took  upon  it- 
self to  decide  that  some  part  of  the  dispositions  contained  in  a 
testamentary  paper  was  revoked  or  some  other  disposition  substi- 
tuted for  it,  by  one  of  subsequent  date,  which  it  clearly  might  do 
without  putting  itself  in  conflict  with  the  Ecclesiastical  Court, 
because  that  Court  in  admitting  a  paper  to  probate,  merely  deci- 
ded that  it  formed  part  of  the  testator's  will,  and  not  that  every 
disposition  contained  in  it  was  necessarily  to  take  effect  But  it 
was  difficult  to  conceive  how  this  Court  could  hold  that  the 
whole  of  a  testamentary  paper  was  inoperative,  without  contra- 
vening the  decision  of  the  Ecclesiastical  Court,  after  that  Court 

had  admitted  it  as  a  subsisting  part  of  the  will. 
[•297]        'Assuming,  however,  that  it  was  competent  for  this 

Court  to  do  so,  it  remained  to  consider  whether,  treat- 
ing these  three  papers  as  what  the  Ecclesiastical  Court  had  pro- ' 
nounced  them  to  be,  not  a  will  and  two  codicils,  but  as  codstitu- 
ting  together  one  will,  this  Court  could,  according  to  its  own 
principles  of  construction,  applicable  to  such  a  case,  come  to  the 
conclusion  that  the  two  first  in  point  of  date  had  been  revoktsd 
or  superseded  by  the  third.    The  Tice-Chaucellor  had  treated 
the  case  as  one  of  express  revocation,  relying  upon  the  revocato- 
ry clause ;  but  that  could  not  be ;  Denny  v.  Barton  ;(6)  because 
that  clause  related  in  terms  to  former  wills  only,  whereas  this 
Court  was  bound  by  the  Probate  Act  to  consider  all  these  instru- 
ments as  parts  of  the  same  will.    And  whether  they  were  re- 
garded as  one  instrument  or  as  three,  it  was  equally  impossible 
consistently  with  the  establishe  d  rules  relating  to  cumulative 
gifts,  to  hold  that  where  a  testator  gave  first  a  gross  sum,  and 
then  an  annuity  to  the  same  person,  the  latter  could  be  taken  as 
a  substitution  for  the  former,  particularly  when  it  appeared  that 
a  former  will,  containing  a  like  annuity  to  one  of  the  parties, 
was  subsisting  and  unrevoked  at  the  time  when  the  cheques  were 
given. 

(«)  2  Pha.  416.  {b)  2  Phil.  575. 
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Mr.  Siuarl  and  Mr.  Flemings  for  the  residuary  legatees,  cited 
Miller  r,  Miller^[a)  to  show  that  a  cheque  could  not  take  effect 
as  a  donatio  mortis  causa,  and  they  said  there  was  no  case  in 
which  such  an  instrument  had  ever  been  allowed  to  operate  as  a 
legacy.  But  supposing  that  question  to  have  been  concluded  by 
the  probate,  and  that  all  the  three  instruments  were  to  be  taken 
as  constituting  the  last  will ;  still  it  was  for  this  Court  to  construe 
their  contents,  and  they  contended  that  it  was  impossible  to  read 
the  last  of  them,  and  particularly  the  residuary  clause  of 
it,  without  coming  to  the  conclusion  *that  it  contained  [*298J 
the  final  disposition  of  the  testator's  property,  and  that 
he  intended  the  annuities  to  be  a  substitution  for  the  cheques ; 
it  was  a  case  in  which  the  last  instrument  afforded  intrinsic  evi- 
dence of  its  being  intended  to  supersede  the  former  ones ;  Camp' 
bell  V.  The  Earl  of  Radnor  y{b)  Barclay  v.  Wainwrightjlfi)  Coote 
T.  Boyd,{d)  Attorney- General  v.  Harley,{e)  Fraser  v.  Byng.{g) 

Mr.  Roupellf  in  reply,  said  that  no  argument  could  be  founded 
on  the  residuary  clause  of  the  will,  which  would  not  have  been 
equally  applicable,  had  that  instrument  contained  no  gift  at  all 
to  the  Appellants:  and  it  could  hardly  be  contended  that  in  that 
case  it  would  have  operated  as  a  revocation  of  the  cheques. 


Nov,  4 — ^The  Lord  CaiiNCELLOR  after  stating  the  facts  as 
they  are  above  stated,  proceeded  as  follows : — 

The  question  is  whether  William  Hall  and  Ann  Hams  are  en- 
titled to  receive  from  the  testator's  estate  the  respective  sums  of 
500/.  and  30QL  for  which  the  cheques  were  given.  These  pa- 
pers have  been  admitted  to  probate  as  a  part  of  the  testator's 
will  by  the  Ecclesiastical  Court,  the  tribunal  which  has  exclusive 
jurisdiction  in  such  questions.[2]  The  sums  must,  therefore,  be 
considered  by  this  Court  as  legacies  bequeathed  by  the  testator 
and  the  only  point  for  consideration  is  whether  they  were  rei 

(a)  3  p.  Wms.  356.  (d)  3  B.  C.  C.  531. 

(6)  1  B.  C.  C.  371.  (0  4  Mad.  363. 

(e)  3  Vm.  463.  (g)  1  R.  &  M.  90. 

[3]  AIUm  t.  Mtepkerwm,  aDta,  133-46,  n.  (3)  Kidd  v.  North,  3  Phillips,  97. 
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^oked  by  the  will  made  in  the  following  year,  and  by  which  an- 
nuities were  given  to  the  same  persons.  This  is  a  question  of 
construction,  which  it  is  within  the  competence  of  this 
[*299]  Court  to  determine,  'notwithstanding  the  probate  granted 
by  the  Ecclesiastical  Court :  Campbell  v.  The  Earl  of  Rad- 
nor ;(a)  in  which  cstse  it  was  declared  that  the  first  codicil,  which 
had  been  admitted  to  probate,  was  to  be  considered  as  virtually 
revoked  by  the  second.    See  also  Oawler  v.  Standerwick.{b) 

By  the  will  executed  in  December  1834,  the  testator  provides 
for  William  Hall  and  Ann  Harris,  by  giving  an  annnity  o{2O0L 
a  year  to  William  Hall  and  an  annuity  of  60Z.  a  year  to  Ann 
Harris.  After  bequeathing  several  other  annuities  and  legacies 
he  gives  all  the  residue  and  remainder  of  his  personal  estate, 
subject  to  the  bequests  mentioned  in  his  will,  and  to  these  be- 
quests only,  to  the  persons  therein  named,  as  his  residuary  lega- 
tees. This  in  terms  excludes  all  previous  testamentary  disposi- 
tions of  his  personal  estate,  and  there  is  no  sufficient  reason  to 
suppose  that  he  did  not  intend  it  should  so  operate,  as  he  had 
provided  liberally  for  the  two  servants  Hall  and  Harris  by  this 
very  instrument. 

Some  argument  appears  to  have  been  built  upon  the  circum- 
stance, that  by  a  previous  will  of  1827,  an  annuity  of  100/.  a  year 
had  been  given  to  Hall,  and  that  the  cheque  for  500Z.  had  also 
been  given  to  him  while  this  will  remained  unrevoked,  and  that 
it  was  the  intention,  therefore,  of  the  testator  that  he  should  take 
both  the  legacy  and  the  annuity.  It  is  however  quite  consistent 
with  this  previous  intention,  that  he  should  afterwards  have 
thought  it  better  to  substitute  the  additional  100/.  a  year  for  the 
sum  mentioned  in  the  cheque.  Even  supposing  it  to  have  es- 
caped his  recollection  (which  is  not  very  probable,)  that 
[*300]  he  had  given  these  cheques,  *yet  if  he  intended  when 
he  executed  his  will  that  all  his  personal  estate  not  ex- 
pressly disposed  of  by  that  instrument  should,  as  he  there  directs 
go  to  his  residuary  legatee,  that  would  I  think  be  sufficient  to 
exclude  this  claim. 
It  further  remains  to  be  observed,  that  by  the  concluding 

(«)  1  Bro.  C.  C.  271.  (h)  3  Coz,  16 ;  see  p.  19. 
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clause  of  the  Will  the  testator  expressly  revokes  all  former  wills 
or  codicils,  and  declares  that  to  be  his  last  will  and  testament. 
This  indeed  is  not  absolutely  conclusive,  but  it  would  require 
very  strong  evidence  of  the  testator's  intention  that  the  revoca* 
lion  should  not  extend  to  the  testamentary  gifts  in  question,  to 
justify  the  Court  in  excluding  them  from  its  operation.  I  think 
there  is  no  such  evidence  in  this  case,  and  agreeing,  therefore, 
as  I  do  with  the  opinion  ex{»ressed  by  the  Vice-chancellor,  the 
judgment  must  be  affirmed. 

The  costs  of  all  parties  must  be  paid  out  of  the  cheque  lega- 
cy account,  or,  in  other  words,  out  of  the  residue  of  the  personal 
e8tate.{3] 

See  Htming  t.  Clutterhuck,  I  Bligh,  N.  S.  479  ;  and  Bnne  v.  Ferrier,  7  Sim.  549. 

. — ■ 

[3]  ▲  \eg9Mf  given  hy  an  ineomplete  testamentary  paper,  waa  held  to  be  in  sub- 
rtitatkn  for  two  legacies  of  greater  amoant,  given  to  the  same  party  by  a  preyi- 
oos  will  and  codicil  Lord  Cottenham :  *'  The  last  testamentary  paper,  upon  which 
the  qaestion  arises,  began  as  did  the  first,  with  the  words,  <  This  is  the  last  will 
and  testament  of  me,'  and  again  directs  payments  of  all  his  debts.  He  gave  192. 
19s.  to  his  son,  and  to  B.  B.  if  she  shall  be  in  hia  service  at  the  time  of  his  death,  500{. 

To  E.  all  his  law  beoks,  and  his  watch  to ,  not  filling  up  the  name,  and 

hia  real  and  personal  estate  upon  tmsi  to  sell  and  *  to  hold  same  upon  the  trusts 
herMfiafter  mentioned ;  that  ]b  to  say,*  and  there  it  stopped. — Of  this  paper  probate 
has  been  granted.  It  most  therefore  be  considered  as  testamentary,  and  an  efiectual 
deelaration  of  the  testator's  intention ;  and  the  qaeation  is,  did  he  intend  this  to  be  an 
addition  Co  his  former  testamentary  dispositions,  as  all  the  intermediate  papers  were 
daeiored  to  be,  or  did  he  intend  to  snbstitnte  this  last  paper  for  all  the  former? 
for  if  he  did,  then,  so  far  as  it  contains  a  declaration  of  his  intention,  it  is  to  be  con- 
sidered as  a  revocation  of  his  intention  as  before  declared  as  to  the  particular  mat. 
ten,  and  as  a  substitution  of  the  new  disposition  in  its  place.  As  to  the  direction 
for  payment  of  his  debts,  and  the  gift  of  his  watch  and  law  books,  and  the  gift  of 
the  radduo  of  his  zeal  and  personal  estate,  the  substitution  is  beyond  all  doubt.  And 
eonld  ho  have  intended  that  the  former  dispositiou  should  stand  only  as  to  the  lega- 
cy of  20002.  to  B.  B.  and  perhaps  some  other  small  legacies?  If  so,  the  last  pa- 
per could  not  have  been  his  last  will  and  testament,  which  he  tells  us  he  intended  it 
shonld  be  considered.  In  Jackson  v.  Jaekwn,  (2  Coz,  35,)  Mr.  Justice  Buller 
thought  it  too  clear  for  argument,  that  when  a  testamentary  paper,  incomplete  as 
a  will,  appeared  on  the  face  of  it  to  be  intended  as  a  substitution  for  a  former  com- 
plete will,  the  legacies  given  by  the  latter  paper  only  were  to  take  effect.  That 
case,  indeed,  contains  many  of  the  circumstances  of  the  present  It  is,  as  to  the 
fitefa,  the  ease  most  in  point  with  the  present ;  but  the  principle  is  recogniied  in 
r  others.**    Kidd  v.  Nifrth,  2  Phaiips,  91.  9.    The  doctrine  as  to  the  constrae- 
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[•301]  *Campbell  v.  Brownrxog. 

1843  :  Dec.  21.     1843  :  Jan.  IS  ;  Oct. 

Under  a  gift  of  a  aum  or  money  "  tq  my  daughter  J.  H.,  to  be  employed  for  her  oae 
in  the  following  manner ;"  accompanied  by  a  direction  that  the  fhnd  shoiiJd  be 
invested  and  the  intereat  only  paid  to  the  daughter  daring  her  life,  and  in  cane 
■he  ehonld  marry  and  have  children,  then  the  principal  to  be  divided  amongst 
such  children.  Held,  upon  the  construction  of  the  whole  will,  the  daughter 
having  died  without  children,  that  her  personal  representative,  and  nof  the  rand- 
nary  legatee,  was  entitled  to  the  fnnd. 

The  will  of  Lionel  Hook,  dated  21st  of  February  1806,  was 
partly  as  follows : — 

^*  I  give  and  bequeath  to  my  daughter  Isabella  Hook  now 
residing  with  me  at  Fort  William,  in  Bengal)  the  sum  of  50,000 
Sicca  Rupees,  to  be  employed  for  her  use  in  the  following  man- 
ner, viz. :  the  principal  of  the  said  sum  is  to  be  vested  in  paper 
of  the  East  India  Company,  bearing  interest  at  8  per  cent. ;  or, 
in  stock  in  the  English  government  funds,  should  such  a  man- 
ner appear  to  my  executors  advisable  and  proper ;  in  either  case 
the  interest  accruing  on  the  said  principal  sum  is  to  be  regularly 
paid  to  my  said  daughter,  to  be  used  and  appropriated  in  what- 
ever manner  she  shall  think  proper.  It  is  my  intention  and  de- 
sire, that  the  said  interest  shall  be  regularly  paid  to  my  said 
daughter  during  her  lifetime ;  in  the  event  of  her  marriage,  and 
of  her  having  a  child  or  children,  the  aforesaid  principal  sum  of 
60,000  Sicca  Rupees  is  to  become  the  property  of  her  child  or 
children  equally  to  be  divided  amongst  them,  or  should  there  be 
only  one  child,  then  the  whole  is  after  the  death  of  my  said 
daughter  to  become  the  property  of  that  child.  It  is  however 
my  will  and  intention,  that  the  interest  on  the  whole  of  the 
principal  of  the  said  sum  shall  be  regularly  paid  to  my  said 
daughter  during  her  life,  whether  she  shall  marry  or  otherwise." 


tton  of  testamentary  papers  containing  repeated  legacies  to  the  same  ohjectSi  upon 
the  question  whether  such  legacies  are  to  be  deemed  cumulative  or  substitutional,  is 
considered  at  some  length,  and  with  his  usual  ability  by  Vice  Chancellor  Wig- 
mm  in  Lee  y.  Pairh  4  Hare,  201. 
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— ^The  testator  then  gave  certain  pecuniary  legacies  to  bis  niece 
Harriett  Eraser,  and  his  cousin  Mrs.  M'Gregor,  and  several  other 
persons,  and  proceeded  thus : — <<  It  is  my  further  will  and  desire, 
that  the  whole  of  the  remainder  of  my  property  of  every 
kind  be  equally  divided  between  my  daughter  Isabella 
*Hook,  my  sister  Mrs.  Charles  Eraser,  and  my  brother  [*302] 
Charles  Hook,  share  and  share  alike." 

By  a  codicil  dated  the  13th  of  September  1807,  the  testator, 
after  giving  certain  directions  relative  to  a  legacy  of  10,000 
rupees  contained  in  the  will,  expressed  himself  as  follows : — 

**  It  is  my  further  will  and  desire,  that  the  sums  respectively 
bequeathed  by  my  last  will  above  recited  to  my  daughter  Isabel- 
la Hook,  my  sister  Mrs.  Charles  Eraser,  my  brother  Charles 
Hook,  my  niece  Harriett  Eraser,  and  my  cousin  Mrs.  McGregor, 
shall  in  the  event  of  the  death  of  either  of  the  parties  before  my 
death,  become  the  joint  property  of  my  daughter  Isabella  Hook| 
my  sister  Mrs.  Charles  Eraser,  and  my  brother  Charles  Hook,  or 
the  survivor  or  survivors  of  them,  shite  and  share  alike." 

Isabella  Hook  survived  the  testator  and  married,  but  had  no 
children.  Upon  her  death  a  question  arose,  whether  a  sum  of 
stock,  representing  the  60,000  Sicca  Rupees,  belonged  to  her 
personal  representative,  or  to  the  residuary  legatees. 

The  Vice-Chancellor  of  England  having  decided  in  favour  of 
the  latter,  the  personal  representative  of  Isabella  Hook  appealed 
from  that  decision. 

The  appeal  was  twice  argued  by, 

Mr.  Teed  and  Mr.  Elderton^  for  the  appellants. 

Mr.  Bethell  and  Mr.  Vansiitart  NeaU^  for  one  of  the  residuary 


Mr.  LovmdeSf  for  another  residuary  legatee. 

*Mr.  Hallj  appeared  for  the  executor,  but  took  no  part    [*303] 
in  the  argument. 
In  support  of  the  appeal  it  was  insisted,  that  the  gift  was  in 
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the  first  instance  an  absolute  gift  to  the  daughter  herseli^  which 
could  not  be  cut  down  by  construction  to  a  life  interest,  unless  an 
intention  to  that  effect  could  be  clearly  collected  from  other  parts 
of  the  will ;  and  that  the  only  object  of  the  subsequent  modifi- 
cation of  the  gift  in  this  case  was  to  secure  a  provision  for  the 
daughter's  children,  in  case  she  should  have  any. 

On  the  other  hand  it  was  argued  that  there  was  in  fact  no  ab- 
solute gift  in  the  first  instance,  but  that  the  whole  clause  was  to 
be  read  together,  and  then  it  amounted  to  the  same  thing  as  if 
the  testator  had  said  ^*  I  give  60,000  Sicca  Rupees  to  be  applied 
so  and  so.'' 

The  cases  cited  were  Harrison  v.  Fore^an^{a)  WhUlM  v. 
Dudin,{b)  Comber  v.  Qraham^(c)  Ring  v.  Hardwickjl^d)  Smith- 
er  V.  Willock,{e)  Sturgess  v.  Pearson,{g)  Campbell  r.  Bar- 
ding.{h) 

The  Lord  Chancellor  gave  his  judgment  in  writing,  du- 
ring the  long  vacation.    * 

After  stating  the  substance  of  the  clause  in  the  will,  it  pro- 
ceeded thus :— <4sabella  Hook  the  daughter,  having  died  with 
out  ever  having  had  a  child,  the  question  is,  whether  her  perso- 
nal representatives  are  entitled  to  the  60,000  Sicca  Rupees  in- 
vested according  to  the  directions  of  the  testator,  or 
[♦304]  whether  this  money  goes  *to  bis  residuary  legatee&  I 
think  the  personal  representatives  of  the  daughter  axe 
entitled  to  the  fund. 

The  testator  gives  and  bequeathes  to  his  daughter  60,000  Sic- 
ca  Rupees :  it  is  to  be  employed  for  her  use ;  and  he  directs  in 
what  manner  it  shall  be  so  employed.  It  is  to  be  invested  by 
his  executors.  She  is  to  receive  the  interest  during  her  life.  If 
she  has  children,  they  are  to  divide  the  principal  between  them 
after  her  death.  This  is  the  manner  in  which  the  legacy  given 
to  his  daughter  is  to  be  employed  for  her  use.    There  are  nofur- 

(a)  5  Vefc  S07.  (e)  9  Vee.  333. 

(6)  2  J.  tW. 279.  (^)4Madd.41l. 

(c)  1  R.  &.  M.  450.  (A)  2  R.  dt  M.  390. 
(0  2  Beav.  352. 
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ther  directions.  To  this  extent  the  use  is  controlledi  but  no 
further.  She  takes  the  gift  subject  to  this  restriction :  wh|ft  that 
ceases,  it  becomes  or  rather  remains,  by  virtue  of  the  g^^t  her 
absolute  unfettered  property.  Such  then  is  the  construction  I 
put  upon  the  bequest,  and  if  I  am  right  in  this  interpretation,  the 
fund,  upon  the  facts  stated,  belongs  to  the  petitioner. 

This  view  of  the  case  derives,  I  think,  some  confirmation 
from  other  parts  of  the  will  and  of  the  codicil.  After  giving  pe- 
cuniary legacies  to  several  other  persons,  he  proceeds  as  fol- 
lows :  <'  It  is  my  further  will  and  desire,  that  the  whole  of  the 
remainder  of  my  property  o(  every  kind  be  equally  divided  be- 
tween my  daughter  Isabella  Hook,  my  sister,  Mrs.  Charles  Fra- 
ser,  and  my  brother  Charles  Hook,  share  and  share  alike."  The 
testator  having  previously  enumerated  several  specific  sums,  when 
he  speaks  of  the  remainder  of  his  property,  the  natural  interpre- 
tation is,  the  remainder  exclusive  of  these  specific  sums,  which 
would  lead  to  the  conclusion  that  he  considered  he  had  disposed 
of  them  absolutely.  The  testator  also  in  the  codicil  thus  ex- 
presses hinL5elf.  ^'It  is  my  further  will  and  desire,  that  the 
sums  respectively  bequeathed  by  my  last  will  above 
'recited,  to  my  daughter  Isabella  Hook,  my  sister  Mrs.  [*305] 
Charles  Fraser,  my  brother  Charles  Hook,  my  niece  Harriet 
Fraser,  and  to  my  cousin  Mrs.  McGregor,  shall  in  the  event  of  the 
deathofeither  of  thepartiesbeforemydeath,  become  the  joint  prop- 
erty of  nay  daughter  Isabella  Hook,  my  sister  Mrs.  Charles  Fraser, 
and  my  brother  Charles  Hook,  or  the  survivor  or  survivors  of 
them,  share  and  share  alike."  He  speaks  of  all  these  legacies 
(Isabella  Hook's  among  the  rest)  as  sums  bequeathed,  as  sums 
absolutely  disposed  of,  and  directs  how  they  shall  be  appropria- 
ted in  the  event  of  a  lapse  by  any  of  the  legatees  dying  in  his 
lifetime,  but  provides  for  no  other  event. 

Entertaining  the  impression  which  I  have  thus  stated  as  to  the 
proper  construction  of  this  will,  I  must,  but  with  sincere  respect 
for  the  opinion  of  the  Tice-Chancellor,  allow  this  appeal.[L] 

[1]  A  testator  resident  abroad  gave  a  legacy  to  A.,  *'  or  in  caae  of  his  decease  or 
at  fais  decease,  to  be  equally  diyided  amongst  his  children."  He  gave  other  lega- 
ciss  in  similar  terms  to  B.,  C*,  &c.|  and  he  directed  these  sums  to  be  paid  to  the 

YoL.  I.  34 
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[*3061^  •Viscount  Canterbury  v.  The  Attorney  GENZRAt* 

1843 :  April  24 ;  May  3,  4 ;  Juue  29.    1843  ;  Feb.  II. 

Whether  the  protectioo  giren  by  the  sUtntea  6  Ann.  &  31.,  and  14  6.  3.  C.  78,  to  a 
party  in  whooe  houiie  or  on  whose  eatate  ''  a  fire  shall  aeci4entally  begin,"  ex- 
tends to  fires  occasioned  hy  the  negligence  of  the  owner  or  bis  servants,  or  whe- 
ther jt  Is  confined  to  fires  arising  from  pure  accident  in  the  limited  sense  of  the 
word.    Qutre  7 

A  petition  of  right  does  not  lie  to  cecover  compensation  from  the  Crown  far  dam' 
age  to  the  property  of  an  indtviduai,  uecaaioned  by  the  negligence  of  the  servaato 
of  the  Crown. 

The  reigning  Soyereigp  is  not  liable  to  make  compensation  for  damage  to  the  prop, 
erty  of  an  indiTidaal,  occasioned  by  the  negligence  of  the  servants  of  tbeCiowD 
in  a  preceding  reign ;  nor,  $etnbU,  even  where  sach  damage  has  been  done  in  bis 
own  reign. 

This  was  a  Petition  of  Right,  in  which  ihepeiitioneryYiscoont 
Canteirbury,  claimed  compensation  from  the  Crown  for  damage 
alleged  to  have  been  done,  in  the  preceding  reign,  to  some  prop- 
erty of  the  petitioner,  while  Speaker  of  the  House  of  Commoiw, 
by  the  fire  which,  in  the  year  1834,  destroyed  Uie  two  Houses  of 
Parliament. 

The  petition  was  presented  in  the  year  1840,  and  was  deliv- 
ered by  Her  Majesty  to  the  Loid  Chancellor  (Lord  Cotienham) 
with  the  usual  endorsement,  "  Let  right  be  done."  An  applica- 
tion was  then  made  to  his  Lordship  that  a  commission  might  is- 

above  persons,  and  appointed  executors  in  trust  to  send  them  to  the  respective  indi- 
▼idoals  in  six  montlis :  it  was  held  that  the  parents  took  absolute  interests.  Arlkw 
V.  Hughe;  4  Beav.  506.  A  testator  becjueathed  his  residuary  estate  in  terras  which 
in  the  first  instance,  gave  absolute  interests  to  his  children,  but  directed  that  half 
only  of  his  daughters*  shares  should  be  transferred  to  his  daughters  at  twenty-one 
or  marriage,  and  the  other  settled  on  them  for  life  with  remainder  to  their  childran: 
there  were  gifts  over  in  events  whi^h  did  not  happen ;  a  daughter  attained  twenty- 
one,  »nd  died  without  haying  been  married :  it  was  held,  that  as  to  her  moiety  di- 
rected to  be  settled,  she  had  an  absolute  interest  subject  to  the  rights  of  her  chil- 
dren, atfd  there  being  none,  her  representatives  were  entitled  to  that  moiety.  Whack' 
worth  ▼.  Winckworthf  8  Beav.  576.  A  testatrix  bequeathed  a  certain  sum  of 
money  to  A.  S.  and  the  children  that  might  be  lawfully  begotten  of  her  body  ;  A. 
8.,  being  unmarried  at  the  death  of  the  testatrix,  though  she  afterward  married  and 
)iad  children,  took  the  legacy  absolutely.    Read  t.  Willis,  1  Collyer,  86. 
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sae  to  enquire  of  the  truth  of  tbe  allegations  in  the  petition. 
That  application  was  opposed  by  the  Attorney-General  (Sir  John 
Campbell,)  who  insisted  that  tbe  issuing  of  such  a  commission 
was  not  a  matter  of  right,  but  of  discretion ;  and  after  going  at 
considerable  length  into  the  merits,  for  the  purpose  of  showing 
that  even  if  the  facts  stated  in  the  petition  should  be  found  to  be 
true,  the  claim  of  the  petitioner  was  liable  to  various  insuperable 
objections  in  point  of  law,  he  submitted  that  the  case  was  one  in 
which  the  Lord  Chancellor  would  be  justified  in  stopping  the  pro- 
ceedings in  limine  by  refusing  a  commission.  To  that,  however,  it 
was  replied  that  the  Queen's  mandate  endorsed  upon  the  peti- 
tion had  made  it  the  duty  of  the  Lord  Chancellor  to  put  the 
claim  in  a  proper  train  of  investigation,  and,  for  that 
purpose,  to  give  the  petitioner  a  record  upon  *which  a  [*307] 
writ  of  error  would  lie;(a)  and,  therefore,  that  unless  the 
Attorney-General  was  willing  *'to  confess  the  suggestions  of  the 
petition,"  and  take  issue  upon  it  by  general  demurrer,  a  commis- 
sion was  as  much  a  matter  of  right  in  a  proceeding  of  this  na- 
ture as  an  original  writ  was  in  a  litigation  between  subject  and 
subject 

On  the  conclusion  of  the  argument, 

April  24. — The  Lord  Chancellor  reserved  his  judg* 
ment,  observing,  however,  that  from  searches  which  he  caused 
to  be  made  in  reference  to  the  late  case  of  the  Baron  de  Bode,  in 
which  a  similar  point  had  been  raised  by  the  Attorney-General, 
and  which  was  then  standing  for  judgment,  he  had  ascertained 
that  there  was  no  case  to  be  found  in  which  the  Chancellor  had 
refused  to  direct  proceedings  upon  a  Petition  of  Eight. 


His  Lordship  having  on  a  subsequent  day  intimated  his  inten- 
tion to  issue  a  commission,  it  was  arranged  that  as  there  was  no 
substantial  dispute  as  to  the  &cts,  the  statements  of  the  petition 
should  be  modified  in  such  a  manner  as  to  enable  the  Attorney^ 
General  to  meet  it  by  a  general  demurrer. 

(a)  Bac.  Abr.  Trerog.  p.  476. 
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The  petition  was  accordingly  amended*  The  case  made  bf 
it  as  so  amended  was,  in  substance^  as  follows  :-— 

That  on  the  16th  of  October,  1834,  the  petitioner,  as  Speaker  of 
the  House  of  Commons,  occupied  a  house  forming  part  of  the 
Royal  Palace  at  Westminster,  and  comniunicating  internally 
with  the  other  parts  thereof,  the  said  house  having,  by  a  Royal 
message  from  his  late  Majesty  King  George  the  Third  to  the 

House  of  Commons  in  the  year  17d4,  been  appropriated 
[*308]    to  the  use  *of  the  Speaker,  and  having  ever  since  been 

occupied,  in  pursuance  of  such  appropriatioo,  by  the 
Speaker  for  the  time  being  as  his  official  residence :  that  daring 
that  period  it  had  from  time  to  time  been  repaired  at  the  public 
expense  by  grants  of  money  voted  by  Parliament  for  the  pur- 
pose ;  but  that  the  occupation  of  it  by  the  Speaker  had  always 
been  permissive  merely  and  subject  to  resumption  by  the 
Crown  at  its  pleasure ;  and  that,  in  one  instance,  which  occur- 
red in  the  year  1821,  when  the  petitioner  was  also  Speaker,  his 
late  Majesty  King  George  the  Fourth,  having  occasion  for  the 
use  of  the  house,  the  petitioner  and  his  family  had,  by  the  com- 
mand of  his  Majesty,  quitted  it  for  two  days  during  which  it 
was  occupied  exclusively  by  his  Majesty  and  his  suite.  That 
on  the  16th  of  October,  1834,  a  certain  room  in  the  said  palace, 
also  forming  part  thereof,  being  about  to  be  fitted  up  for  the  use 
of  the  Court  of  Review,  which  had  then  recently  been  establish- 
ed, a  quantity  of  old  sticks,  called  tallies,  which  had  been  fo^ 
merly  used  at  the  receipt  of  the  Royal  Exchequer  and  were  then 
deposited  in  the  said  room,  were  ordered  to  be  removed  and 
burnt ;  and  that  certain  persons  being  servants  of,  and  acting 
under  the  authority  of  the  Commissioners  of  Woods  and  Forests, 
who  had  the  ordering  and  superintendence  of  all  repairs  and 
works  required  to  be  done  at  the  palace,  for  the  purpose  of  con- 
suming the  tallies,  placed  them  in  the  stoves  used  for  warming 
the  House  of  Lords,  which  also  formed  part  of  the  said  palace,  and 
communicated  internally  with  the  other  parts  of  it ;  "  but  that 
they  so  placed  them  negligently,  carelessly,  and  improperly,  and 
in  such  excessive  and  improper  quantities,  that  by  means  there- 
of the  stoves  became  overheated,  and  caused  a  fire  to  breakout 
in  the  House  of  Lords,  and  which  extended  to  other  parts  of  the 
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palace,  including  the  Speaker's  House,  whereby  divers  articles 
ot  furniture,  books,  prints^  plate,  and  other  effects  of 
the  petitioner  which  he  had  there  deposited  for  the  ne-  [*309] 
cessary  and  convenient  occupation  of  the  house  by  him- 
self and  his  family,  to  the  value  of  about  7000/.  were  burnt  and 
destroyed,  and  the  rest  to  the  value  of  3000/.  were  greatly  dam- 
aged.** 

The  petition  prayed  that  the  Attorney-General,  being  attended 
with  a  copy  thereof,  might  be  required  to  answer  the  same :  and 
that  the  petitioner  might  thenceforth  prosecute  his  complaint 
therein,  as  might  be  necessary  against  the  said  Attorney-General 
as  representing  the  rights  and  interests  of  her  Majesty,  and  also 
against  such  other  persons,  if  any,  and  in  such  other  manner  as 
need  might  require :  and  that,  for  that  purpose,  he  might,  if  ne- 
cessary, have  leave  to  make  the  Attorney  General  and  such  other 
persons  parties  thereto,  and  to  pray  such  relief  in  the  premises  as 
under  the  circumstances  should  be  just. 

May  3. — To  that  petition  the  Attorney-General  put  in  a  gene- 
ral demurrer ;  which  now  came  on  to  be  argued. 

The  A/fomey-GeneraZ,  Mr.  Twiss^  and  Mr.  Waddingion^ndi 
Mr.  Wray^  appeared  in  support  of  the  demurrer. 

Sir  Thomas  Wilde,  and  Mr.  Sergeant  Manning,  for  the  pe- 
tition. 

The  argument  turned  upon  the  following  questions : — 
1.  Whether  the  protection  given  by  the  statutes  of  6  Ann,  c.  31, 
56,  and  14  G.  3  c.  78,  to  a  party  in  whose  house,  or  on  whose 
estate  a  fire  should  accidentally  begin,  extended  to  fires  caused  by 
the  negligence  of  the  owner  or  his  servants,  or  whether 
it  was  'confined  to  fires  arising  from  pure  accident  in  the  [*310] 
limited  sense  of  the  word. 

The  details  of  the  argument  on  this  point  are  so  fully  stated 
in  the  judgment,  that  it  is  unnecessary  to  repeat  them  here. 
The  authorities  cited  were,  Beaulieu^s  Case,{a)  Snagg^s  Case,{b) 

(a)  Y.  B.  2  H.  4, 18,  pi.  5.  (b)  Cro.  Eliz.  10.  pi  5. 
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Turberville  v.  8iamp,{a)  Vaughan  v.  Menlove,{b)  S^aw  v.  JRo6- 
berdaj{c)  1  Black  Com.  431.  Incidentally,  however,  to  this  point 
it  was  contended  in  support  of  the  demurrer,  that  upon  the  peti- 
tioner's own  statement,  he  must  be  taken  to  have  been  a  gratui- 
tous occupant  of  the  Royal  Palace,  and  that  the  owner,  even  of 
a  private  house,  was  under  no  liability  to  his  guests,  any  more 
than  to  bis  servants  for  accidents  of  this  nature.  On  the  other 
hand  it  was  insisted,  that  the  permission  to  occupy  the  house  in 
question,  was  to  be  considered  part  of  the  Speakei^s  salary :  and 
that,  even  if  it  were  not  so,  the  confidence  implied  in  the  relation 
of  host  and  guest  imposed  upon  the  former  a  peculiar  obligation 
to  use  such  care  and  caution  as  to  secure  the  latter  from  injury. 
2.  Whether,  even  assuming  that  the  parties  whose  negligence 
caused  the  fire  were  the  servants  of  the  Crown  (for  it  was  insist- 
ed that  they  were  the  servants  of  the  Commissioners  of  Woods 
and  Forests,  and  not  of  the  Crown,)  the  Sovereign  was  responsi- 
ble for  the  consequences  of  their  negligence. 

The  argument  on  this  point  turned  chiefly  upon  the  meaning 
of  the  legal  maxim,  that  the  King  can  do  no  wrong;  it  being 
contended  in  support  of  the  demurrer  that  that  maxim  applied 
to  civil  torts  as  well  as  to  criminal  acts,  and  that  the  meaning  of 
it  was,  that  the  Crown  was,  by  virtue  of  its  prerogative, 
[•311]  exempt  from  all  •impution  of,  and  consequently 
from  all  liability  for  wrongs  committed  by  its  servants  m 
the  discharge  of  their  duties ;  that,  as  a  consequence  of  that  prin- 
ciple, it  had  been  laid  down,  that  the  King  could  not,  in  his  own 
person,  arrest  a  subject,  though  his  servant  might,  because  iftbe 
arrest  were  wrong  the  subject  could  not  have  his  action,  whereas 
the  servant  was  liable,  though  the  act  were  done  in  the  presence 
of  the  King  and  by  his  authority.(d)  That,  but  for  such  prero- 
gative exemption  of  the  Crown,  claims  of  this  kind  would  be  of 
common  occurrence,  as  in  the  familiar  instance  of  merchant 
ships  being  run  down  or  damaged  by  ships  of  the  Royal  Navy; 
and  that  the  surrender  made  by  the  Crown  at  the  beginning  of 
every  reign,  of  its  hereditary  revenues,  in  consideration  of  a  par- 

(n)  1  Salk.  13.  (c)  6  Ad.  &  EU.  75. 

{b)  4  Soolt,  S  il.  (<0  9  InMU  166. 
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liamentary  appropriation  for  the  expenses  of  the  civil  list,  without 
any  provision  being  made  for  the  satisfaction  of  claims  of  this 
description,  had  not  only  divested  the  Crown  of  any  fund  upon 
which  a  judgment  in  the  nature  of  damages  could  be  enforced, 
but  was  itself  a  strong  circumstance  to  shew  that  the  law  re- 
cognized no  such  liability  in  the  Crown  as  was  sought  to  be  en- 
forced by  this  petition. 

On  the  other  hand  it  was  contended,  that  even  supposing  that 
the  parties  who  did  the  injury  were  the  servants  of  the  Com- 
missioners, yet,  inasmuch  as  the  service  in  which  they  were 
engaged  at  the  time,  was  not  within  the  sphere  of  the  duties  im- 
posed upon  the  Commissioners  by  the  act  of  parliament,(a)  but 
an  extraordinary  service  in  which  the  Commissioners  were  em- 
ployed, as  any  other  agents  might  have  been,  by  the  express 
order  of  the  Sovereign,  the  Crown  was  liable  as  the  ulti- 
mate principal ;  Stone  v.  Cartwrighij{b)  *Bush  v.  Stein-    [*312] 
man.{c)     With  respect  to  the  maxim  that  the  King  could 
do  no  wrong,  they  contended  that  the  construction  put  upon  it 
by  the  other  side,  was  incompatible  alike  with  the  dignity  of  the 
Crown,  and  with  the  rights  and  interests  of  the  subject :  that 
the  true  meaning  of  the  maxim  was,  that  the  Crown  had  no 
right,  by  virtue  of  its  prerogative,  to  do  or  authoiise  any  act  to  be 
done,  which,  if  done  by  a  private  individual,  would  be  a  wrong : 
Sheppard's  Abridgment,((;Q  and  that  no  construction  of  the  max- 
im, which  should  enable  the  King  to  do  a  wrong  to  the  subject 
without  being  liable  to  make  «a  compensation  for  it,  could  be  a 
right  construction  ;  for  it  was  an  established  rule,  that  preroga- 
tives must  be  for  the  advantage  and  good  of  the  poople,  other- 
wise  they  ought  not  to  be  allowed  by  the  law.    6  Bac.  Abr.  386 ; 
1  Blackst.  Com.  p.  230,  Rorke  v.  Dayr.ell{e)    And  that  no  ar- 
gument in  favour  of  the  supposed  exemption  of  the  Crown  could 
be  legitimately  founded  upon  the  practice  introduced  in  modera 
times,  of  surrendering  the  royal  revenue  to  the  service  of  the 
state,  or  upon  the  practical  dif&culty  which  that  circumstance 


(d)  1  W.  4  c.  1.  (d)  Tit  Prerog.  p.  48.  pi  & 

(6;  6  T.  H.  411.  («)  4  T.  R.  402;  see  p.  410. 

(tf)  1  Boi.  &  Pal.  404. 
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might  create  in  the  way  of  enforcing  a  judgment  against  the 
Crown ;  for,  if  the  liability  existed,  it  could  not  be  doubted  that 
the  public,  which  was  interested  in  maintaining  the  dignity  of 
the  Sovereign,  would,  through  Parliament,  provide  the  means  of 
giving  the  party  the  fruits  of  his  judgment,  and  would  not  allow 
an  arrangement  entered  into  solely  with  a  view  to  the  more  con- 
venient administration  of  the  revenue,  to  stand  in  the  way  of  the 
enforcement  of  a  just  and  legal  right 

3d.  Whether  a  Petition  of  Right  was  a  form  of  procee- 
[*313]  ding  applicable  to  a  claim  for  unliquidated  damages.  *Oa 
this  point  it  was  contended  in  support  of  the  petition  that 
the  petition  of  right  would  lie  against  the  Crown,  wherever  an 
action  would  lie  against  a  subject ;  the  only  reason  why  an  ac- 
tion did  not  lie  against  the  King,  being  the  technical  reason,  that 
the  King  from  whom  all  judicial  process  issued,  could  not  issue 
process  against  himself  (Comyn.  Dig.  tit.  Prerc^.  D.  78 ;)  and  if 
the  remedy  by  Petition  of  Right  were  not  co-extensive  with  that 
by  action,  there  would  be  cases  in  which  a  right  would  exist 
without  a  remedy.  Even,  therefore,  if  there  was  no  precedent 
Ibr  a  Petition  of  Right  in  a  case  of  this  kind,  that  would  be  no 
answer  to  the  present  petition ;  for  if  the  right  existed,  there 
must  necessarily  be  some  mode  of  enforcing  it,  and  it  would  not 
be  pretended  that  there  was  any  other  form  of  proceeding  for 
that  purpose,  but  a  Petition  of  Right ;  it  was  insisted,  however, 
that  the  case  of  Oervais  de  Clifton,(a)  was,  like  this,  a  Petition 
of  Right  claiming  compensation  from  the  Crown  for  an  alleged 
injury  to  the  petitioner's  land,  and  in  which  no  objection  appeared 
to  have  been  taken  to  the  form  of  the  proceeding  as  being  inap- 
plicable to  a  claim  of  that  nature.  Another  case  was  also  cited 
from  the  Year  Book,  17  Ed.  3.  f.  69.  pi.  68,  as  an  instance  in 
which  a  Petition  of  Right  had  been  brought  upon  an  alleged  tort 
on  the  part  of  the  Crown. 

On  the  other  hand  it  was  contended,  that  the  remedy  by  Peti- 
tion of  Right  was  applicable  only  to  cases  where  property  of 
the  subject  was  unjustly  detained  by  the  Crown,  or  where  the 
subject  claimed  a  debt  due  to  him  from  the  Crown  by  contract ; 

(a)Y.B.S3  Ed.  3.f.5.  pi.  12. 


OASES  IN  CHANCERY.  313 

18^ — Viscount  Canterbury  y.  The  Attorney-General. 

■    '  ■  *  > 

SUiunfocd.(a)  That  the  proceedings  in  Gervais  de  Clifton^s 
Case  bore  too  little  resemblance  to  those  upon  a  Petition 
ofRigbtj  to  be  *of  any  value  as  a  precedent  for  such  a  [*3L4] 
pelUioa  in  a  case  like  the  present,  and  it  was  further  ob- 
served, that  if  any  such  precedent  had  existed,  Lord  Somers  in 
bis  judgment  in  the  Banker's  Case,{b).  would  not  have  failed  to 
notice  it,  inasmuch  as  it  was  material  to  his  argument  to  shew 
the  utmost  limits  to  which  that  remedy  extended. 

4th.  Whether  the  reigning  Sovereign  was  liable  to  make  com* 
pensation  for  a  wrong  done  by  Ihe  servants,  and  during  the  reign 
of  his  predecessor. 

The  objections  taken  to  the  Petition  on  this  point  were,  first 
that  the  Queen  was  not  the  personal  representative  of  the  late 
King ;  and  secondly,  that  if  she  was,  the  case  was  within  the 
rule  actio  personalis  moritur  cum  persona.  In  answer  to  which 
it  was  insisted,  that  as  all  acts  done  or  orders  given  by  the  King 
in  the  exercise  of  his  royal  authority,  were  to  be  considered  as 
the  acts  and  orders  not  of  the  individual  wearing  the  Crown, 
but  of  the  metaphysical  abstraction  called  the  King,  and  to 
which  the  Constitution  assigned  the  attribute  of  perpetuity,  so 
the  liability  for  the  consequences  which  might  result  from  those 
acts  and  orders  attached,  not  to  the  person  of  the  sovereign,  but 
to  the  kingly  character,  and  consequently  to  the  person  who  for 
the  time  being  filled  that  character.  That  this  peculiarity  in 
the  relation  of  successive  Sovereigns  made  it  impossible  to  apply 
to  them  the  rules  which  regulated  the  succession  to  rights  and 
liabilities  in  the  case  of  private  individuals  :  for  instance, 
the  right  of  presentation  to  vacant  benefices,  which  in  the 
case  of  private  individuals  passed  to  the  personal  repre- 
sentative, in  the  case  of  the  Sovereign  vested  on  his  death 
in  the  successor  to  the  throne;  and  if  each  Sov- 
ereign represented  his  predecessor  for  the  *purpose  of  [*315] 
succession  to  property,  it  would  seem  to  follow  that  he 
should  also  represent  him  for  the  purpose  of  succession  to  liability. 

The  following  cases  were  cited  upon  this  branch  of  the  argu- 
ment.    Case  of  the  Duchy  of  Lancaster^{c)  Soldiers  Case,{d) 

(«)  Tit.  Petition,  ch  22.  Tit  Preroflr.  ch.  15.  p.  43.  (e)  Plowd.  213. 

(*)  14  How.  6t  Tr.  39.    Sao  p.  84.  (d)  6  Co.  27.  a. 
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Everle^s  Case,{a)  The  Abbot  and  Convent  of  Wardens  Ckse^b)  , 
Oervais  de  Chfton^s  Casej{c)  and  Robert  de  Cliftoris  CaseJ^d) 


1843 ;  Feb.  11. — The  Lord  Chancellor. — This  was  a  de- 
murrer by  the  Attorney-General  to  a  petition  of  right. 

The  first  qaestion  was,  whether,  as  between  one  subject  and 
another,  an  action  can  be  maintained  for  damage  through  fire 
in  a  dwelling-house,  occasioned  by  the  negligence  of  the  owner 
or  his  servants. 

By  the  6  Aim.  c.  31.  s.  6.  it  was  enacted  that  no  action  should 
be  maintained  against  any  person  in  whose  house  or  chamber 
any  fire  should  accidentally  begin.  Sir  William  Blackstone,  in 
his  Commentaries  (vol.  i.  p.  431,)  observes,  that  by  the  common 
law,  if  a  servant  kept  his  master's  fire  negligently  so  that  his 
neighbour's  house  was  burnt  down  thereby,  an  action  lay  against 
the  master.  ''  But  now,"  he  says,  "  by  statute  6  Ann.  c.  Slfthe 
common  law  is  altered,  for  that  statute  ordains  that  no  acfion 
shall  be  maintained  against  any  in  whose  house  or 
[*316]  ^chamber  any  fire  shall  accidentally  begin,  for  their  own 
loss  is  sufficient  punishment  for  their  own  or  their  ser- 
vant's carelessness."  He  thus  states  it  distinctly  as  his  opinion 
Chat  for  a  fire  in  a  dwelling-house,  originating  in  the  negligence 
either  of  himself  or  his  servant,  the  master  is  not  responsible. 
No  authority,  indeed,  or  decision  is  referred  to  in  support  of  this 
opinion,  nor  does  the  learned  author  explain  how  this  construc- 
tion of  the  act  is  to  be  reconciled  with  the  words  '<  shall  acddeo- 
tally  begin."  But  although  this  work  has  gone  through  many 
editions  and  been  subjected  to  much  criticism,  no  observation 
that  I  can  find  has  ever  been  made  upon  this  passage,  or  any 
objection  urged  against  it.  I  may  further  observe,  that  although 
cases  of  damage  from  the  burning  of  houses  occasioned  by  neg- 
ligence have,  doubtless,  frequently  occurred  since  the  statute,  I 
do  not  recollect,  in  the  course  of  a  pretty  long  professional  life, 
any  instance  of  an  action  having  been  brought  to  recover  com- 

(tf)  Ryley's  Hac.  Pari  251.  (c)  Ubi  supra. 

0)  Ryley's  Flac.  Pari.  369.  {d)  18  Ed.  3.,  1  Rot  Pari  416. 
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pensation  for  this  species  of  injury,  nor  do  I  find  in  the  books 
any  trace  of  such  a  proceeding. 

The  learned  counsel  for  the  petitioner  adverted  to  the  previ- 
ous state  of  the  law,  for  the  purpose  of  explaining  what  he  sup- 
posed to  be  the  object  of  the  legislature  in  passing  this  statute. 
E^ery  master  of  a  house  or  chamber,  he  said,  was  bound  so  to 
keep  his  jBre  as  to  prevent  it  from  occasioning  injury  to  his  neigh- 
bours and  others.  If  a  fire  broke  out  in  a  house,  and  burnt  the 
adjoining  dwelling,  or  did  other  damage,  the  master  of  the  house 
in  which  the  fire  began,  was  liable  to  make  compensation  for 
the  injury :  it  was  not  necessary  to  prove  negligence ;  the  law 
presumed  it,  and  it  was  stated  in  the  declaration.  The  leading 
authority  referred  to  was  the  Year  Book,  2  H.  4  pi.  18.,  which, 
however,  seems  to  have  been  differently  interpreted  by 
Brooke.(a)  All  the  'authorities  on  the  subject  are  collec-  [*317] 
ted  in  the  different  abridgments,  viz.  in  Brooke,  in  Rolle,  in 
Comyn's  Digest,  in  Yiner,  and  other  places.  In  RoUe's  Abridg- 
ment (Action  on  the  Case  (B,)  title  Fire,)  they  are  thus  stated : — 
''If  my  fire,  by  misfortune  burns  the  goods  of  another  man,  he 
shall  have  his  action  on  the  case  against  me.  2  H.  4.  18.  If  a 
fire  breaks  out  suddenly  in  my  house,  I  not  knowing  it,  and  it 
bums  my  goods,  and  also  my  neighbour's  house,  he  shall  have 
his  action  on  the  case  against  me.  (42  Ass.  9.)  So  if  the  fire  is 
caused  by  a  servant,  or  a  guest,  or  any  person  who  enters  the 
house  with  my  consent.  (lb.)  But  otherwise,  if  it  is  caused  by  a 
stranger  who  enters  the  house  against  my  will."  (lb.)  This 
rale,  it  was  said,  was  founded  on  the  general  custom  of  the 
realm ;  in  other  words,  it  was  a  peculiarity  in  the  common  law. 
It  was  further  observed,  that  in  the  time  of  Holt,  a  doubt  arose 
whether  this  custom  extended  to  a  fire  lighted  in  the  owner's 
close.  The  questiop,  said  the  Chief  Justice,  is,  whether  a  special 
negligence  need  be  proved  (thereby  explaining  the  effect  of  the 
custom :)  and  it  was  decided  by  three  of  the  judges  against  one, 
that  the  action  was  well  brought  upon  the  custom.  Turbervill 
V.  Siamp.(b)    But  in  that  case  it  was  said  by  Holt,  that  if  the 

(«)  Br.  Abr.  Action  on  the  Case,  pL  30. 
(b)  1  Coniyn,  32, 1  Salk.  13. 
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Pefendant  could  show  that  the  fire  was  occasioned  by  inevitable 
accident,  by  impetuous  and  sudden  winds,  and  without  negli- 
gence of  himself  or  his  servants,  this  would  constitute  a  good 
defence.  ' 

The  result  as  argued  for  the  petitioner  was  this,  that  the  mas- 
ter of  a  house  was  responsible  for  the  safe  keeping  of 
[•318]  his  fire,  and  m  the  event  of  accident  was  only  •excused 
by  showing  on  his  part  that  the  calamity  arose  from 
some- superior  cause  which  he  could  not  resist  or  control;  and 
that  the  object  of  the  statute  of  Anne  was  to  correct  this  anomaly 
and  to  put  the  law,  in  this  respect,  on  the  same  footing  as  the 
general  law  of  the  country,  namely,  that  the  party  should  be  re- 
sponsible only  upon  proof  that  the  fire  was  occasioned  by  actual 
negligence  of  himself  or  his  servants.  That  the  statute  confined 
the  indemnity  to  the  person  in  whose  house  or  chamber  a  fire 
should  accidentally  begin,  and  that  it  carefully  guarded  against 
extending  it  to  cases  of  negligence. 

It  is  remarkable  that  in  Bacon's  Abridgment,  under  the  title 
Action  on  the  Case,  p.  104,  he  states  that  it  was  formerly  held, 
that  if  a  fire  broke  out  accidentally  in  a  man's  house,  and  raged 
to  that  degree  as  to  burn  his  neighbour's,  that  he  in  whose  house 
the  fire  first  happened  was  liable  to  an  action  on  the  general 
custom  of  the  realm,  quod  quilibet  ignem  suum  sdvo,  ^ 
"  But  now,"  he  says,  "  by  the  stat.  6  Ann.  c.  31.  no  action  or 
suit  shall  be  prosecuted  against  any  person  in  whose  house  or 
chamber  any  fire  shall  accidentally  begin."  It  seems,  therefore 
that  the  compiler  of  that  work,  the  first  edition  of  which  was 
published  not  many  years  after  the  passing  of  the  statute,  con- 
sidered that  this  was  the  true  construction.  The  clause  impo- 
sing a  pecuniary  penalty  upon  the  servant,  where  the  fire  is  oc- 
casioned by  his  negligence  or  carelessness,  and  subjecting  him, 
if  it  be  not  paid,  to  imprisonment  and  hard  labour,  does  not  affect 
the  question. 
It  is  deserving  of  notice  that  the  statute  of  Anne  is  confined  to 
houses ;  but  in  the  case  of  TubervUl  v.  Stamp,  the  cus- 
[•319]  torn  was  held  to  apply  to  a  case  where  the  •fire  was 
kindled  in  the  Defendant's  close.  If  the  act,  therefore, 
was  intended  to  put  an  end  to  this  peculiarity  in  the  common 
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law,  it  was  obviously  defective.  But  this  defect  seems,  either 
inteDtionally  or  otlierwise,  afterwards  to  have  been  remedied  by 
the  subsequent  statute  14  G.  3.  c.  78.,  which  enacts  that  no  action 
shall  be  brought  against  any  person  in  whose  house,  chamber,  or 
other  building,  or  on  whoseestatej  any  fire  shall  accidentally  begin, 
any  law,  usage,  or  custom  to  the  contrary  notwithstanding — 
thereby  extending  the  provision  to  the  case  of  a  fire  lighted  in  a 
close  or  field,  apparently,  as  it  was  said  at  the  bar,  with  the 
Tiew  of  meeting  the  decision  in  the  case  of  Turbervill  r. 
Stamp. 

Some  decisions  were  cited  in  support  of  the  construction  con- 
tended for  by  the  petitioner.  An  action  was  tried  before  Mr.  Bar- 
on Alderson,  at  the  assizes  for  Berkshire  a  few  years  since,  for 
negligence  by  the  defendant  in  burning  weeds  in  his  field,  where- 
by an  adjoining  plantation  was  destroyed.  The  jury,  under  the 
direction  of  the  learned  Judge,  found  a  verdict  for  the  plaintifil 
The  foundation  of  this  action  was  negligence  ]  and  if  the  statute 
of  Anne,  and  consequently  the  14  G.  3,  c.  78,  would  have 
exempted  the  owner  of  the  house  from  the  consequences  of  his 
Diligence,  the  latter  statute  would  equally  have  protected  the 
defendant  in  this  instance.  This,  therefore,  it  was  said  was  a 
direct  authority  against  the  construction  put  upon  the  statute  of 
Anne  by  Sir  William  Blackstone.  It  is  true  that  this  was  a  Ni- 
si Prius  decision  ;  but  the  case  was  afterwards  cited  in  the  Com- 
mon Pleas  in  Vaughan  v.  Menlove,{a)  and  appeared  to  have  the 
sanction  of  the  Judges  of  that  Court.  But  the  case  of  Vatig/^an 
T.  Menlavef  was  also  an  authority  to  the  same  effect. 
The  defendant  had  negligently  managed  *a  stack  of  hay  [*320] 
on  his  premises,  in  consequence  of  which  it  took  fire, 
and  the  plaintiff's  property  was  thereby  destroyed.  By  the  sta- 
tute, a  party  on  whose  estate  a  fire  shall  accidentally  begin  shall 
not  be  liable  to  an  action  for  any  damage  which  may  be  thereby 
occasioned.  Sir  William  Blackstone's  construction  is,  that 
although  the  fire  be  occasioned  by  the  negligence  of  the  party, 
he  shidl  not  be  liable.  In  this  case,  however,  the  Court  of  Com- 
mon Pleas  decided  otherwise,  and  judgment  was  given  for  the 

(a)  4  Scott,  244. 
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plaintifil  One  of  the  Judges,  (Mr.  J.  Bosanquet)  stated  that  the 
course  which  a  reasonably  prudent  and  careful  man  would  adopt 
is  the  criterion  in  the  case  of  a  fire  kept  in  the  hotise.  The  same 
principle,  he  observed,  must  govern  the  case  then  before  the 
Court.  It  seems  therefore,  to  have  been  the  opiniou  of  that 
learned  Judge  that  the  master  of  a  house  would  be  responsible 
where  the  fire  was  occasioned  by  his  negligence.  And  it  appears 
by  a  recent  case  in  the  Common  Pleas,  that  such  is  the  law  of 
Scotland.  Upon  neither  of  the  above  occasions,  however,  was 
any  reference  made  to  the  statute,  or  the  attention  of  the  Court 
in  any  way  called  to  it. 

Such  was  the  general  scope  of  the  reasoning  of  the  learned 
counsel  upon  this  part  of  the  case.  It  was  argued  at  great  length 
and  with  much  ability  and  learning,  and  these  observations  will 
well  deserve  attention  when  a  case  shall  occur  requiring  a  deci- 
sion  of  the  question.  It  does  not  appear  to  me,  however,  that 
'such  necessity  exists  in  the  present  instance,  for  even  if  1  should 
be  of  opinion,  in  this  conflict  of  authority,  that  the  construction 
for  which  the  petitioner  contends  is  the  true  construction  of  the 
statute,  I  feel  that  I  must  still  come  to  the  conclusion  that  the  pe- 
tition cannot  be  maintained,  and  that  the  demurrer  of  the  Attor- 

ney.General  must  be  allowed. 
[*321]       'There  is  in  the  way  of  the  petitioner  a  difficulty  which 

struck  me  at  the  very  commencement  of  the  argument, 
and  to  which  I  have  not  had  a  sufficient  answer.  It  is  admitted 
that,  for  the  personal  negligence  of  the  Sovereign,  neither  this 
nor  any  other  proceedings  can  be  maintained.  Upon  what 
ground  then,  can  it  be  supported  for  the  acts  of  the  agent  or 
servant?  If  the  master  or  employet  is  answerable  upon  the 
principle  that  qui  facUper  alium,faeU  per  se,  this  would  not 
apply  to  the  Sovereign,  who  cannot  be  required  to  answer  for  his 
own  personal  acts.  If  it  be  said  that  the  master  is  answerable 
for  the  negligence  of  his  servant,  because  it  may  be  considered  to 
have  arisen  from  his  own  misconduct  or  negligence  in  selecting 
or  retaining  a  careless  servant,  that  principle  cannot  apply  to  the 
sovereign  to  whom  negligence  or  misconduct  cannot  be  imputed, 
and  for  which,  if  they  occur  in  fact,  the  law  affords  no  remedy. 
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Cases  have  arisen  of  damages  done  by  the  negligent  manage- 
ment of  ships  of  war.  It  has  been  held  that  where  the  act  is 
done  by  one  of  the  crew  without  the  participation  of  the  com- 
mander, the  latter  is  not  responsible.(a)  But  if  the  principle  now 
contended  for  be  correct,  the  negligence  of  the  seamen  in  the  ser- 
vice of  the  Crown  would  raise  a  liability  in  the  Crown  to  make 
good  the  damage,  and  which  might  be  enforced  by  a  Petition  of 
Kight.  Though  several  cases  of  this  nature  have  happened  at 
different  periods,  it  seems  never  to  have  occurred  to  the  parties 
injured  or  to  their  advisers,  that  redress  could  be  obtained  by 
means  of  a  Petition  of  Right.  It  would  require,  1  think,  some 
very  precise  and  distinct  authority  to  establish  such  a  liability, 
and  in  the  absence  of  any  such  authority,  I  cannot  ven- 
ture, for  the  •first  time,  to  lay  down  a  rule  which  it  is  [*322] 
obvious  would  lead  to  such  extensive  consequences.  I 
have  not  lost  sight  of  the  case  of  Gervais  de  Clifton,  which  was 
referred  to  as  establishing  this  position,  but  I  pass  it  by  for  the 
present,  as  I  shall  hereafter  have  occasion  to  advert  to  it. 

Another  objection  has  been  frged  against  the  claim  of  the  pe- 
titioner. If  the  case  were  between  subject  and  subject,  this  ob- 
jection  would  be  fatal ;  and  it  is  admitted,  on  the  part  of  the  pe- 
titioner, that  he  can  only  expect  to  succeed  if  he  would  have  had 
a  right  to  redress  in  an  action  against  a  private  individual. 
Now  the  cause  of  action  arose  in  the  time  of  the  late  King,  and 
it  is  clear  that  had  this  been  a  case  between  subject  and  subject, 
an  action  could  not  have  been  supported,  upon  the  principle  that 
actio  personalis  moritur  cum  persona.  It  is  con tendeH  that  a  dif- 
ferent rule  prevails  where  the  Sovereign  is  a  party ;  but  some  au- 
thority should  be  adduced  for  such  a  distinction.  It  is  true,  in- 
deed, that  the  King  never  dies ;  the  demise  is  immediately  fol- 
lowed by  the  succession  ;  there  is  no  interval.  The  Sovereign 
always  exists ;  the  person  only  is  changed.  But  if  there  be  a 
change  of  person,  why  is  the  personal  responsibility  arising  from 
the  negligence  of  servants  (if  indeed  such  responsibility  exists) 
to  be  charged  upon  the  successor,  ceasing  as  it  does  altogether  in 
the  case  of  a  private  individual  ?    In  the  case  of  a  subject,  the 

(a)  Bw  Nieholmm  t.  BUmmef,  15  East  384. 
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Iiabilit7  does  not  continue  in  respect  of  the  estate ;  it  devolves 
neither  upon  the  heir  nor  the  personal  representative ;  it  is  ex- 
tinct I  should  find  it  difficult,  therefore,  in  the  case  of  the 
Crown,  to  say  with  any  confidence  that  the  liability  continued 
and  was  transferred  to  the  successor  unless  some  distinct  autho- 
rity were  shewn  in  support  of  such  a  doctrine.  Several  cases 
were  referred  to  for  this  purpose  in  the  argument  at  the 
[*323]  bar ;  but  they  *were  case9  of  grant,  covenant,  debt,  or 
relating  to  the  right  of  property,  in  which,  from  analogy 
to  the  case  of  a  subject,  the  Crown  might  be  liable  in  respect  of 
the  succession,  and  do  not,  I  think,  sufficiently  establish  the 
principle  for  which  they  were  cited.  The  case  of  Robert  de  Clif- 
ton, to  which  I  shall  hereafter  refer  in  connection  with  that  of 
Gervais  de  Clifton,  fails  in  respect  of  the  fact,  and  does  not  sup- 
port the  position. 

Another  objection  arises  out  of  the  establishment  of  the  Com- 
missioners of  Woods  and  Forests.  Her  Majesty,  in  imitation  of 
the  course  pursued  by  her  predecessors,  has  given  pp  her  terri- 
torial possessions  to  the  public  (!|^ring  her  life ;  and  parliament 
has  in  exchange  made  a  provision  for  the  civil  list  and  the  per- 
sonal expenses  of  the  Sovereign  out  of  the  consolidated  fund. 
For  the  purpose  of  managing  these  territorial  possessions,  and  of 
executing  such  works  as  the  civil  service  requires,  parliament 
has  created  certain  public  officers,  viz.  the  Commissioners  of 
Woods  and  Forests. 

The  salaries  of  these  commissioners  and  the  expenses  of  the 
establishment,  and  of  managing  the  business  of  this  department, 
which  is  placed  under  the  control  of  the  Treasury,  are  defrayed 
out  of  the  revenues  arising  from  the  property  so  surrendered,  and 
are  consequently  paid  by  the  public.  These  officers  are  appoint- 
ed by  the  Crown,  and  are  removable  at  pleasure.  The  subor- 
dinate agents  are  appointed  by  the  Commissioners,  and  remova* 
ble  by  them.  The  Crown  has  nothing  to  do  with' their  appoint- 
ment, or  removal.  It  is  by  these  agents  that,  according  to  the 
statement  in  the  petition,  the  fire  was  occasioned. 

Now,  assuming  that  the  fire  had  been  caused  by  the  per- 

[*324J    sonal  negligence  of  the  Commissioners,  would  the^rown 

in  such  case,  have  been  liable  to  make  good  the  loss? 
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They  are,  indeed,  styled  servants  of  the  Crown ;  but  they  are,  in 
truth,  public  officers  appointed  td  perform  certain  duties  assigned 
to  them  by  the  legislature,  and  for  any  negligence  in  the  dis- 
charge of  such  duty,  and  any  injury  that  may  be  thereby  SU8> 
tained,  they  alone  are,  I  conceive,  liable.  Is  it  supposed  that 
the  Crown  is  responsible  for  the  conduct  of  all  persons  holding 
public  offices  and  appointments,  and  bound  to  make  good  any 
loss  or  injury  which  may  be  occasioned  by  their  negligence  or 
delinquency  ?  At  least  some  authority  should  be  cited  in  sup* 
port  of  such  a  doctrine.  But  then  it  is  said,  these  officers  are 
appointed  by  the  Crown,  and  are  removable  at  the  pleasure  of 
the  Crown.  That  circumstance  alone  will  nor,  I  conceive,  create 
any  such  liability.  The  Kee})er  of  the  Great  Seal  and  other  per- 
sons holding  high  situations  in  the  state  have  authority  to  ap- 
point to  many  offices,  and  also  to  remove  the  persons  so  appointp 
ed  at  their  pleasure.  But  they  are  not,  on  that  account,  subject 
Co  make  compensation  for  injury  occasioned  by  the  neglect  or 
misconduct  of  the  persons  so  appointed.  The  mere  selection  of 
the  officers  does  not  create  a  liability.  But  if  the  Crown  would 
not  be  responsible  for  the  act  done,  had  it  been  done  by  the  supe- 
riors, it  follows  that  it  cannot  be  held  liable  for  the  negligence  of 
their  subordinate  agents  whom  they  appoint  and  remove,  and 
ivith  the  selection  or  control  of  whom  the  Crown  has  no  con* 
cern. 

The  remaining  question  is  as  to  the  remedy  by  Petition  of 
Sight.  Does  it  apply  in  such  a  case  as  the  present  ?  Staunford 
sayis, — ^<  Petition  is  all  the  remedy  the  subject  hath  when  the 
King  seizeth  his  lander  taketh  away  his  goods  from  him,  having 
no  title  by  order  of  his  laws  to  do  so,  in  which  case  the  subject, 
for  his  remedy,  is  driven  to  sue  unto  his  Sovereign  Lord 
*by  way  of  petition  only,  for  other  remedy  hath  he  not."  [•326J 
He  speaks  of  this  proceeding  as  applicable  to  the  illegal 
seizure  by  the  King  of  the  lands  or  goods  of  a  subject :  and  al- 
though this  is  not  conclusive  against  its  application  to  other  cases^ 
yet  no  insUince  has  been  cited,  with  the  exception  of  that  of  Qer- 
mats  de  Cli/iony  to  which  I  shall  presently  refer,  in  which  the 
remedy  by  Petition  of  Right  has  been  attempted  to  be  applied, 
to  recover,  not  any  property,  but  damages  simply  for  a  wrongful 

YoL.  L  36 
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act  alleged  to  have  been  coramitted  by  the  Crown  or  its  seryants. 
It  seems,  indeed,  to  have  been  doubted  whether  a  Petition  of 
Right  could  even  be  maintained  for  a  chattel  or  for  any  thing 
short  of  a  freehold  interest  (1  H.  7.,  3  Bro.  Pet.  19.) ;  and  al- 
though this  opinion  does  not  appear  to  be  well  founded,  (a)  yet, 
coupled  with  the  absence  of  any  decision  or  dictum  in  favour  of 
this  attempt,  it  affords  an  argument  against  the  application  of  this 
remedy  to  a  case  like  the  present.  No  industry  has  been  want- 
ing on  the  part  of  the  petitioner.  The  Year  Books,  with  the 
abridgments  of  Fitzherbert  and  Brooke,  and .  other  authorities^ 
have  been  carefully  searched,  and  no  case  has  been  found  to 
warrant  this  proceeding.  The  decisions  go  back  several  hun- 
dred years,  and  in  the  absence  of  all  precedent  during  so  long  a 
period,  I  think  I  should  not  be  justified  in  deciding,  for  the  first 
time,  that  such  a  proceeding  can  be  maintained.  Indeed,  if  the 
Crown  cannot  be  guilty  of  negligence  or  personal  misconduct 
and  is  not  responsible  for  the  negligence  or  personal  miscondact 
of  its  servants,  it  follows,  of  course,  that  in  those  cases  there  can 
be  no  such  remedy ;  and,  on  the  other  hand,  the  absence  of  all 
trace  of  the  remedy  would  itself  afford  a  strong  aif^ment 
f  *326]  against  the  liability.  *But  the  case  of  Gervais  de  Clif- 
ton is  relied  upon  as  a  precedent  in  favour  of  the  claioL 
That  case,  which  stands  by  itself,  occurred  in  the  reign  of  Ed- 
ward III.  It  went  off  at  almost  the  earliest  stage  upon  a  point 
of  form,  viz.  that  the  Chancellor  had  sent  the  tenor  of  the  verdict, 
instead  of  the  verdict  itself,  into  the  Court  of  King's  Bench.  It 
led  to  no  argument,  to  no  discussion,  and  to  no  judgment.  It  is 
obvious  that  the  defect  in  form  might  have  been  soon  and  easily 
removed ;  but  no  steps  for  this  purpose  appear  to  have  been 
taken,  and  there  is  no  trace  of  the  claim  having  been  afterwards 
prosecuted.  No  reliance  can  therefore  be  properly  placed  upon 
this  proceeding. 

But  a  similar  complaint  appears  to  have  been  made  upwards 
of  twenty  years  before,  viz.  in  the  18th  of  Edward  II.  by  Robert 
de  Clifton,  at  that  time  the  owner  of  the  property,  and  the  nature 
of  the  complaint  throws,  I  think,  some  light  upon  the  other  pio- 

(a)  fir.  Abr.  Pet.  pi.  3. 34,  H,  6. 51. 7  H.  7. 1 1.  and  the  abore  puMige  in  SUonford. 
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oeeding.  The  petitioner  states,  among  other  things,  that  trench- 
es were  dug  and  certain  works  erected  by  the  wardens  of  Not- 
tingham Castle,  on  the  land  of  the  petitioner,  by  which  the  waters 
of  the  Trent  were  diverted  from  their  accustomed  channel  and 
made  to  flow  over  the  petitioner's  property,  and  that  turves  were 
taken  from  the  petitioner's  land  to  repair  these  works,  and  that 
bis  estate  was,  by  these  means,  much  injured,  while  the  King's 
mills  were  greatly  benefited.  It  appears,  therefore,  from  this 
statement,  that  some  of  the  works  complained  of  were  formed  on 
the  petitioner's  land,  and  were  kept  up  and  repaired  by  the  war- 
dens of  Nottingham  Castle,  who  continually  exercised  acts  of 
ownership  for  this  purpose  over  the  property,  and  that  the  works 
were  necessary  for  the  King's  mills,  four  of  which  must,  as  it 
was  stated,  have  been  otherwise  discontinued.  I'here 
was,  therefore,  some  *colour  in  this  case  for  a  Petition  of  [*327] 
Right;  for  the  wardens  had  formed  these  works  on  the 
petitioner's  land,  and  held  and  maintained  them  on  account  and 
for  the  benent  of  the  King.  But  still  this  does  not  appear  to  have 
been  a  Petition  of  Right.  It  is  a  petition  presented  in  parliament, 
and  it  recites  a  commission  and  inquisition,  whereas,  in  a  Pe- 
tition of  Right,  the  commission  and  inquisition  are  subsequent  to, 
and  consequent  on,  the  petition :  and  the  prayer  is  for  a  matter 
of  pure  grace  and  favour,  viz.  that  the  King  would,  as  a  compen- 
sation for  the  injury  the  petitioner  had  sustained,  appoint  him  to 
the  stewardship  of  the  Honour  of  Peveril,  paying  a  small  annual 
rent,  as  usual,  into  the  Exchequer.  The  King  directed,  in  an- 
swer, that  the  matter  should  be  referred  for  inquiry  to  certain 
members  of  the  Council. 

But  this  case  was  cited  for  another  purpose,  viz.,  to  shew  that 
a  mere  wrong  committed  in  the  time  of  one  monarch,  might  be 
niade  the  subject  of  a  petition  of  right  to  his  successor.  It  does 
not,  however,  answer  this  purpose ;  for,  even  assuming  the  al- 
leged injury  to  have  been  the  same  as  in  the  subsequent  case  of 
Gervais  de  Clifton^  it  was  a  continuing  injury,  and  the  infer- 
ence therefore  altogether  fails.  It  may  further  be  observed,  in 
reference  to  the  case  of  Gervais  de  Clifton^  that  if  the  wardens 
held  and  maintained  on  account  of  the  Crown,  and  under  a 
claim  of  right,  the  works  formed  and  erected  in  the  time  of  Rob- 
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ert,  which  is  not  improbable,  this  might  have  afforded  smie 
ground  for  the  Petition  of  Right  presented  by  Oervais. 

I  am  compelled  to  come  to  the  conclusion  that  this  piooeeding 
cannot  be  maintained,  and  that  the  demurrer  of  the  Attorney- 
General  must  be  allowed.    It  is  a  great  satisfaction  to  me  to  know 

that  in  this  singular  and  novel  case,  involving  much  that 
[*328]    is  obscure  and  almost  obsolete,  *if  I  am  wrong  in  the 

opinion  I  have  given  (and  I  have  formed  it  not  without 
care  and  much  anxious  considemtion),  it  is  open  to  review  by 
writ  of  error,  should  the  petitioner  be  advised  that  there  ate  sat^ 
ficient  grounds  to  question  its  correctness«[l] 


Davies  v.  Lowndes. 

1843 :  April  9  ;  Mty  6 ;  Nov.  25. 

Semble.  The  stat.  3  &  4  W.  4.  c.  27.  s.  36.,  hae  abolished  the  doctrine  of  joarney'v 
aeconnti,  as  applied  to  Writs  of  Right  eaed  after  the  3  let  of  December,  1834. 

Stmhle.  An  action  cannot  be  continued  by  joumey'e  aceounta  where  it  hat 
abated  by  the  death  of  a  sole  Defendant,  any  more  than  wbeit  it  has  been  aba- 
ted by  the  death  of  a  sole  Plaintiff. 

Where  the  objection  to  the  les^ality  of  a  writ  is  one  which  may  be  taken  npon  the 
record,  and  bo  be  made  the  subject  of  an  appeal,  the  Court  will  not  quash  the  writ 
upon  motion,  nnlew  it  is  satisfied,  beyond  all  donbti  of  the  validity  of  the  olgee- 
tion* 

In  the  month  of  December,  1832,  Thomas  Davies  and  Eliza- 
beth, his  wife,  brought  a  Writ  of  Right  against  William  Selby 

[1]  Although  the  government  may  not  be  directly  responsible  for  the  negligence 
of  its  agents  or  servants,  yet  it  may,  like  any  individual,  lose  or  impair  its  i^fats 
through  their  default ;  as  supposing  it  to  be  the  holder  of  a  negotiable  instromeni, 
it  can  scarcely  be  doubted  that  it  would  lose  its  remedy  against  the  endorMr,  by 
the  neglect  of  its  agent  to  make  demand  of  payment  of  the  maker,  and  give  no- 
tice to  the  endorser.  Hayden  v.  Tke  Agent  of  the  State  Pri$on  at  Atihwm^  1 
Sand.  Ch.  Rep.  195-9.'  As  to  the  proceedings  on  a  petition  of  right,  see  /n  lit 
Uatter  of  Rohton,  2  Phillips,  84.  In  the  Matter  of  Baron  de  Bode,  and  /n  Of 
Matter  of  Vueount  Canterbury,  Id.  85,  S.  C,  1  Rep.  t  Cott.  143. 
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Lowndes  for  certain  manors  and  lands,  of  which  an  ancestor  of 
the  said  Elizabeth  had  died  seised  on  the  7th  of  December  1772. 
That  action  was  twice  tried,  and  on  both  occasions  there  was  a 
Terdict  and  judgment  for  the  tenant.  On  the  24th  of  January, 
1843,  the  second  verdict  and  judgment  were  reversed,  as  the 
first  had  been  in  the  Exchequer  Chamber,  and  a  venire  de  iiovo 
was  awarded  :  but  between  the  date  of  the  judgment  and  the  re- 
versal of  it,  W.  S.  Lowndes,  the  father,  died,  whereupon  Eliza- 
beth Davies  (her  husband  being  dead)  sued  out  a  fresh  Writ  of . 
Bight  against  William  Selby  Lx>wndes,  his  son. 

A  motion  was  now  made  on  behalf  of  W.  S.  Lowndes,  the  . 
son,  that  that  writ  might  be  quashed,  set  aside,  or  superseded,  or 
that  all  further  proceedings  under  it  might  be  stayed. 

Sir  T.  Wildej  Mr.  Bayley^  and  Mr.  Crray,  in  support  of  the 
motion. 

*This  writ  has  been  issued  contrary  to  the  provisions  [*329] 
of  the  3  &  4  W.  4.  c.  27.  s.  36.,  and  ought  therefore  to  be 
quashed  ;  Foot  v.  CMins.{a)  The  argument,  however,  will  be 
tiiat  it  has  been  purchased  by  journey's  accounts,  and  that  a^writ 
ao  purchased  is  not  within  the  meaning  of  that  section.  But  the 
answer  to  that  is  twofold ;  first,  that  this  is  not  a  case  in  which 
even  independently  of  the  statute,  a  writ  would  lie  by  journey's 
accounts ;  and,  secondly,  that  if  it  would,  that  section  of  the  stat- 
ute has  abolished  such  writs  in  all  cases,  exoept  those  which  are 
expressly  provided  for  by  the  two  following  sections,  and  it  will 
not  be  pretended  that  the  present  case  comes  within  any  of  the 
exceptions. 

With  respect  to  the  first  point,  it  is  laid  down  in  Spencer^s 
case,  that  a  writ  by  journey's  accounts  does  not  lie,  but  between 
those  who  were  parties  to  the  first  writ,  as  where  one  of  the 
Plaintiflb  dies,  or  one  of  the  Defendants :  from  which  it  follows, 
that  it  will  not  lie  where  the  first  writ  abates  by  the  death  either 
of  a  sole  Plaintiff  or  a  sole  Defendant.  In  Brooke's  Reading(6) 
it  is  said  expressly  that  such  a  writ  *<  does  not  lie  against  him 

(a)  1  M.  &  Cr.  250.  (i)  P.  155. 
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which  was  not  a  party  to  the  first  writ."  And  in  BrookVs 
Abridgement,(a)  it  is  said  by  Newton,  J.,  none  shall  have  action  by 
journey's  accounts,  but  one  who  was  party  to  the  first  writ,  and 
against  one  who  was  party  to  the  first  writ  In  Heyward  r. 
Kinseyi{b)  where  a  husband  having  brought  an  action  of  assump- 
sit within  six  years,  died  after  that  period  had  expired,  and  his 
wife,  as  his  administratrix,  brought  a  new  action  by  journey's 

accounts  against  the  same  party ;  the  proposition  cited  from 
[*330]    Spencer's  Case  was  strenuously  controverted  by  *the 

counsel  for  the  Plaintiff,  who  contended  that  the  new  ac- 
tion was  well  brought,  and  that  the  authorities  cited  t)y  Lord 
Coke  in  support  of  his  proposition  did  not  warrant  it :  but  Holt, 
C.  J.,  said,  '<  It  is  plain,  journey's  accounts  will  not  lie  in  this 
case,  for  the  rule  is,  that  it  must  be  between  those  who  were  par- 
ties to  the  first  writ"  And  in  the  same  case  as  reported  by 
Lutwyche,(c)  it  is  said  to  have  been  admitted  as  good  law,  that 
such  a  writ  lies  in  no  case  where  there  is  but  one  Plaintiff  and 
one  Defendant,  and  one  or  the  other  dies.  And  Treby,  C.  J.,  in 
delivering  judgment  on  the  same  case  in  the  Court  below,(c2)  said, 
that  his  own  decision  in  the  previous  case  of  Elstobb  v.  Thor^ 
oughgood^{e)  in  wbich  it  had  been  held  that  a  general  executor 
might  have  a  writ  by  journey^s  accounts,  upon  a  writ  brought  by 
an  executor  durante  minoritate,  could  not  be  supported  on  the 
principle  of  journey's  accounts,  though  the  case  was  rightly  de- 
cided on  other  grounds.  Besides  these  direct  authorities  upon 
the  point,  there  are  several  cases  in  which  the  doctrine  of  jour- 
ney's accounts  is  incidentally  referred  to,  and  it  is  remarkable 
that  in  all  of  them  the  abatement  is  assumed  to  have  been  occa- 
sioned by  the  death  of  one  of  several,  either  Plaintiffs  or  Defen- 
dants.(g-) 
It  is  true,  that  in  Comyn's  Diges(,(A)  it  is  said,  that  if  a  writ 

(a)  Tit.  Journey's  Accounts,  pi.  12. 

(b)  12  Mod.  568. 
(«)  1  Lutw.  260. 

(4{)  1  Ld.  Raym.  433. 

(e)  1  Ld.  Raym.  283.,  1  Salk.  393. 

Cg)  Y.  B.  43  Ed.  3.  f.  16.,  14  H.  4.  f.  25.,  14  H.  6.  f.  4.,  14  H.  6.  f  7. 

(A)  Tit.  Abatement,  p.  179. 
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abate  by  the  death  of  tenant  or  defendant,  where  there  is  only 
one  defendant,  the  demandant  or  plaintiflf  may  have  a  new  writ 
by  journey's  accounts :  but  none  of  the  authorities  which  he 
cites  bear  him  out,  except  Denis  de  la  Rivers^  Case,(a) 
and  a  passage  from  ^Fitzherbert  ;(6)  while  the  dictum  [*331] 
above  mentioned  from  Lutwyche,  which  he  also  refers  to^ 
is  opposed  to  him. 

Dinis  de  la  Rivers*  Case  was  an  action  of  quare  impedit 
against  the  prior  of  the  hospital  of  St  John  of  Jerusalem,  who 
pleaded  ''  pleiiarly  at  and  for  seven  months  before  the  writ  was 
purchased  on  the  presentation  of  his  predecessor  ;  and  that  the 
]>rebend  in  questioji  is  now  full  of  the  presentation  of  the  De* 
fendant,''  to  which  the  Plaintiff  replied,  '<  that  within  six  months 
after  the  avoidance  by  the  death  of  Henry  de  Clifford,  the  pre- 
sentee of  her  ancestor,  she  brought  quare  impedit  against  the 
Defendant's  predecessor ;  and  that  her  writ  abated  by  his  death, 
and  that  she  freshly  purchased  this  writ  against  the  Defendant." 
Now  it  certainly  does  appear  to  have  been  ultimately  decided  that 
the  writ  could  be  maintained :  but  the  decision  is  of  little  value 
as  an  authority,  inasmuch  as  it  must  have  assumed  that  an  ac- 
tion would  lie  against  a  successor  for  a  disturbance  by  his  pre^ 
decessor,  the  contrary  of  which  was  adjudged  in  the  Prior  of 
CaleweWs  Case.(c) 

In  the  passage  from  Fitzherbert  it  is  said,  that  "  if  a  disturber 
present  to  an  advowson,  and  the  patron  bring  an  assize  of  dar- 
rein presentment,  and  pending  the  writ  the  incumbent  dies,  if 
the  disturber  presents  another  incumbent  and  dies,  yet  the  patron 
shall  have  an  assize  of  darrein  presentment,  upon  the  first  dis- 
turbance against  the  heir  of  the  disturber,  per  journey's  ac- 
counts." But  no  authority  is  cited  for  the  proposition,  and  it 
is  probable  that  the  learned  author  was  thinking  of  Denis  de 
la  Rieers?  Case. 

*In  the  case  cited  by  Comyn  from  Leonard,(rf)  there    [*332] 
does  not  appear  to  have  been  any  question  about  jour- 
Bey's  accounts,  nor  is  it  easy  to  conceive  how  there  could  have 

(a)  10  Ed.  3.  !€.  (c)9H.  6  30. 

{b)  Nat  Brer.  32.  (d)  1  Le«B.  22. 
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been,  for  it  was  the  case  of  a  writ  of  error  in  the  reign  of  Ctuleen 
Elizabeth,  when  there  was  no  limitation  to  tho4ime  for  bringing 
such  writs,  the  first  limitation  applicable  to  them  being  intro- 
duced by  the  stat.  10  W.  3  c.  14.  The  case  from  Year  Book,  8 
H.  6.  6.  a.,  which  is  the  only  other  authority  cited  by  Comyn  in 
support  of  the  proposition  in  the  text,  seems  to  be  equally  incon- 
clusive :  for  the  observation  of  Babington,  C.  J.,  for  which  the 
case  appears  to  be  cited,  is  pointed  not  to  the  question  now  under 
discussion,  but  to  the  distinction  between  abatements  by  the  de- 
fault of  the  Plaintiff,  and  abatements  from  any  othor  cause. 

But,  secondly,  the  doctrine  of  journey's  accounts  has  ceased  to 
be  applicable  to  writs  which  are  abolished  by  the  3  &;  4  W.  4., 
for  the  enacting  clause  is  peremptory  that  no  such  writs  shall  be 
brought  after  the  31st  of  December,  1834,  and  the  decisions  in 
the  corresponding  section  of  the  32  Hen.  8.  c.  2.  shew  that  the 
exemptions  contained  in  the  two  following  clauses  are  to  be  con- 
strued strictly,  and  are  not  to  be  extended  to  any  case  but  those 
which  are  expressly  provided  for.(a) 

The  present  case,  however,  will  perhaps  be  compared  to  those 
which  have  arisen  on  the  Uniformity  of  the  Process  Act,(fr)  and 
in  which|  although  the  act  had  declared  that  all  personal  actions 
should  thenceforth  be  commenced  by  writ  of  summons; 
[*333J  it  was  held,  that  where  ^actions  had  been  commenced 
by  bill  of  Middlesex  before  the  act  came  into  operation, 
the  process  might  be  continued  after  that  period  by  alias  and 
pluries  bills  of  Middlesex.  Storr  v.  BowleSj{c)  and  Mnnie  v. 
Montague,{d)  But  the  present  case  is  distinguishable  from  those 
for  two  reasons :  first,  because  that  statute  contains  no  negative 
words,  as  this  does  ;  and,  secondly,  because  a  writ  purchased  by 
journey's  accounts  is  not  a  continuance  of  the  former  suit,  but 
the  commencement  of  a  new  one.  It  is  true,  that  passages  may 
be  found  in  the  books  in  which  a  writ  purchased  by  journey's 

(a)  The  details  of  the  arg^omeut  on  this  point  will  be  foand  in  the  jadgment,  pp» 
338, 339. 

(6)2W.4.c.  39. 
(0  4  B.  &  Ad.  112. 
(d)  5  B.  &  Ad.  377. 
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accounts  is  said  to  be  '^  quodammodo  a  continuance  of  the  for* 
mer  writ ;"  but  it  is  not  really  a  continuance.  All  that  is  meant, 
and  all  that  the  cases  decide,  is  that  the  new  writ  is  allowed  to 
have  that  effect,  so  far  as  to  prevent  the  Defendant  from  avaiUng 
himself  of  any  defence  arising  subsequently  to  the  date  of  the' 
first  writ.  In  all  other  respects,  the  new  writ  is  the  commence* 
ment  of  a  new  suit :  it  requires  a  new  appearance :  the  plead- 
ings are  to  be  commenced  de  novo :  the  Defendant  may  even 
set  up  a  defence  inconsistent  with  his  defence  to  the  first  writ. 
And  it  appears  from  Spencer^s  Case,(a)  that  questions  have 
arisen  as  to  whether  the  new  action  might  be  brought  in  a 
different  court  from  the  old  one,  or  whether  it  must  be  brought 
in  the  same  Court ;  which  questions  could  never  have  arisen 
if  the  second  action  had  been  merely  a  continuation  of  the 
first. 

The  Solicitor' General,  Mr.  Williams,  and  Mr.  Willis,  con- 
tra. 

This  writ  has  been  properly  issued  by  journey's  accounts, 
notwithstanding  the  stat.  3  and  4  W.  4.  c.  27.  The  pro. 
position  contended  for  on  the  other  side,  that  *a  writ  [*334] 
by  journey's  accounts  does  not  lie  either  upon  the  death 
of  a  sole  Plaintiff  or  of  a  sole  Defendant  is  too  large  ;  for  though 
there  are  certainly  authorities  for  the  first  part  of  it,  but  there 
are  none  for  the  second ;  on  the  contrary,  there  are  several  au-* 
thoiities  of  great  weight  against  it  In  Kinsey  v.  Hat/ward, 
the  abatement  was  occasioned  by  the  death  of  a  sole  Plaintiff, 
and  there  is  nothing  in  the  judgment  either  of  Treby,  C.  J.,  in 
the  court  below,  or  in  that  of  Lord  Holt  in  error,  to  shew  that 
the  decision  would  have  been  the  same  if  the  abatement  had. 
been  caused  by  the  death  of  a  sole  Defendant.  On  the  contrary 
Lord  Holt  states  a  reason  for  the  rule  in  the  former  case,  which 
does  not  apply  to  the  latter;  viz.  that  the  new  writ  is  to 
bo  the  same  as  the  former,  and  the  writ  that  lies  for  the  ancestor 
or  forthetestator,is  not  thesame  that  lies  for  the  heir  or  the  executor, 

(a)  6  Co.  10. 

Vol.  I.  37 
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1m t  one  of  another  nature.  As  to  the  dictum  contained  in  the 
report  of  the  same  case  in  Lutwyche,  even  supposing  the  report 
to  be  accurate,  it  is  too  loose  to  be  relied  on ;  for  the  observation 
of  counsel,  which  the  Court  is  represented  to  have  recc^nized  as 
good  law,  embraced  several  points,  and  it  cannot  be  safely  as- 
sumed that  the  Court  meant  to  assent  to  every  one  of  them. 
Besides,  the  book,  as  is  well  known,  is  not  a  collection  of  re- 
ports, but  merely  of  loose  notes  or  entries,  which,  when  com- 
pared with  contemporary  reports,  are  often  found  to  be  inaccu- 
rate ;  and,  in  this  instance,  we  have  Lord  Raymond's  own  report. 
to  compare  it  with,  in  which  there  is  no  trace  of  any  such  die* 
tum.  It  is  not  immaterial,  too,  to  observe  that  in  Spencer^s  Case^ 
though  it  is  expressly  laid  down  that  the  writ  by  journey's  ac- 
counts, will  not  lie  on  the  death  of  a  sole  Plaintiff,  Lord  Coke 
does  not  say  the  same  thing  with  respect  to  a  sole  Defendant. 
And  the  distinction  between  the  two  cases  seems  to  be  recog- 
nised in  a  recent  case  in  the  Queen's  Bench  :  Adams 
[*336]  •v.  The  Inhabitants  of  Brisiol,[a)  where  Lord  Den- 
man,  in  delivering  the  judgment  of  the  Court,  says,  that 
the  old  doctrine  of  journey's  accounts  is  not  applicable  where 
the  Plaintiff  in  an  action  dies,  the  word  Plaintiff  being  printed 
in  Italics. 

So  much  for  the  authorities  relied  upon  by  the  other  side  in 
support  of  the  second  branch  of  their  proposition.  On  the  other 
hand,  there  is  Denis  de  la  Rivers^  Case,  which  is  admitted  to 
be  an  express  decision  to  the  contrary :  and  the  authority  of 
Chief  Baron  Comyn,  who,  in  his  Digest,  adds  the  weight  of  his 
own  opinion  to  that  of  the  authorities  which  he  cites,  for  the  pro- 
position that  the  writ  by  journey's  accounts  will  lie  on  the  death 
of  a  sole  Defendant,  though  not  on  that  of  a  sole  Plaintiff. 

Assuming  then  that  such  was  the  state  of  the  law  when  the 
Stat.  3  &  4  W.  4.  c.  27.  passed,  has  that  statute  altered  it  1  We 
submit  that  it  has  not;  inasmuch  as  the  object  of  the  legislature 
in  the  36th  section  of  that  act  was,  not  to  interfere  with  suits 
which  were  then  pending,  but  merely  to  prevent  any  new  actions 
of  certain  kinds  from  being  brought  for  the  future.  UnlesSy 
therefore,  the  writ  by  journey's  accounts  can  be  treated  as  the 

Xa)2Ad.&£l].404. 
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eommenoement  of  a  new  action,  it  is  not  within  the  operation  of 
that  section.  Now  there  are  several  incidents  of  a  writ  so  pur- 
chased which  shew  that  it  cannot  be  considered  in  that  light, 
but  that  it  is  in  reality  a  continuation  of  ihe  former  action.  For 
first,  the  proceedings  upon  the  new  writ  are  entered  upon  the 
old  roll.  RastelPs  Ent«es.(a)  Secondly,  where  an  ac- 
tion against  an  executor  abates,  and  a  new  *writ  is  [*336] 
brought,  by  journey's  accounts,  against  his  executor,  the 
new  defendant,  if  he  pleads  plene  administravit^  mnst  plead  it 
as  at  the  dote  of  the  £rst  writ  Spevicer^s  Case.{b)  Thirdly, 
the  plaintiff  or  demandant,  if  he  succeeds,  is  entitled  to  the  costs 
of  the  first  writ.(c)  Fourthly,  the  defences  under  the  various 
statutes  of  limitation  are  regulated  by  reference  to  the  date  of  the 
first  and  not  of  the  second  writ  Year  Book,  7  H.  6.  s.  16.  (where 
the  question^  arose  upon  the  statute  1  R.  2.  c.  9.) ;  Dallison,  *d. 
(where  it  arose  upon  the  stat  32  H.  8.  c.  2.) ;  Br.  Abr.  tit  Jour<- 
Beys'  Accounts ;  Wileocksv.Hugginsj{d)  Elsiobb  v.  Thorough^ 
goodie) 

But  lastly,  even  supposing  that  the  objections  to  the  writ  have 
any  validity,  this  is  not  the  form  in  which  they  ought  to  be  taken. 
The  case  of  Foot  v.  Collins  has  no  application  :  for  there,  the 
irregularity  complained  of  was  in  the  nature  of  a  fraud  upon  the 
Court,  and  if  the  objection  had  not  been  taken  to  the  writ  itself^ 
it  could  not  afterwards  have  been  taken  in  the  pleadings.  Buc 
in  this  case  the  objection  may  be,  and  in  practice  always  has 
been,  taken  by  plea  or  demurrer  in  which  form,  being  on  the 
record,  it  may  be  made  the  subject  of  a  writ  of  error,  which  it 
cannot  be  if  allowed  in  the  present  stage  of  the  proceedings. 

The  Loan  Chancellor. — The  principle  on  which  I  should 
proceed  in  a  case  of  this  kind  would  be,  that  unless  it  was  per- 
ftctty  clear  that  the  objectiou  was  valid,  I  should  not  interfere  to 
quash  the  writ,  because  the  party  would  then  have  no  appeal 
If  I    were    satisfied    beyond  all    doubt  that    the    writ   had 

(m)  P.  417.  (d)  Fitxgibbon,  3d9. 

{h)  6  Co.  10  b.  {€)  UH  Supra. 

(r)lbid. 
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(*337J    *beea  improperly  issued,  I  might  feel  myself  justified  in 
interfering  in  this  sunmiary  way,  but  not  otherwise. 

Sir  T.  WUde^  in  reply. 


Nov.  26. — The  Lord  Chavcellor. — ^This  was  a  motion  to 
supersede  a  writ  of  right,  on  the  ground  of  its  haring  issued  after 
the  3lst  of  December  1834,  the  time  limited  by  the  3  &  4  W.  4. 
6.  27.  s.  36.  By  which  statute  it  is  enacted,  that  no  writ  of  right 
and  no  other  action,  real  or  mixed,  (except  a  writ  of  rights  of 
dower  &c.)  shall  be  brought  after  the  31st  of  December  1834. 

In  opposition  to  this  motion  it  was  contended,  that  the  first 
writ  having  abated  by  the  death  of  the  tenant,  and  this  writ 
being  sued  by  journey's  accounts  against  the  heir,  it  was  a  con- 
tinuance of  the  former  writ,  and  did  not  come  within  the  pro- 
hibition of  the  statute. 

Where  a  writ  is  sued  by  journey's  accounts,  it  has  the  effect, 
at  Common  Law,  of  giving  the  Plaintiff,  in  many  cases,  the 
benefit  of  the  former  suit ;  as  where  one  of  two  joint  tenants  dies 
by  which  the  writ  abates,  the  Plaintiff  is  allowed  within  a  rea- 
sonable time  to  sue  out  a  new  writ,  and  '<  the  Defendant  will  not 
be  allowed  to  take  any  advantage,  but  such  as  he  had  at  the  time 
of  the  first  writ  f  Walthall  v.  Aldrick.{a)  It  is  sometimes 
called  a  continuance,  as  by  Treby  C.  J.  in  Kinsejf  v.  Hayward^ 
by  Chief  Baron  Comyn  in  his  Digest,  and  by  other  authorities. 
But  it  is  not  I  think  strictly  a  continuance,  for  it  issues 
[*338]  where  the  former  *suit  has  abated.  Lord  Coke  appears  to 
have  been  of  this  opinion,  for  in  speaking  of  it  in  Spen* 
cet^s  Case^  he  calls  it  quodammodo  a  continuance.  It  is  in  truth  an 
indulgence  allowed  by  the  Common  Law  in  certain  cases,  and 
the  time  within  which  it  is  to  be  brought  is  regulated  by  the  dis- 
cretion of  the  judges.  It  is  a  new  suit,  to  which,  in  certain  cases 
and  for  certaia  purposes,  the  benefit  of  the  abated  suit  is  given, 
and,  in  some  instances,  even  the  costs  of  the  abated  suit.  The 
proceedings  in  the  former  suit  are  entered  upon  the  roll,  and  these 
are  followed  by  the  proceedings  upon  the  second  writ. 

(a)  Cio.  Jac.  588.|  see  p.  590. 
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The  Common  Law,  as  I  have  observed,  gives  this  indulgence 
in  certain  cases  of  abatement ;  but  the  question  is,  whether  this 
indulgence  can  be  allowed  where  the  legislature  has  said  that  no 
writ  of  right  (the  writ  in  this  case)  shall  be  sued  out  after  a  speci- 
fied day.  The  words  of  the  act  are  express  and  peremptory,  ^  no 
writ  of  right  patent  &c.  shall  be  brought  after  the  31st  of  Decem- 
ber 1834."  This  enactment  extends  to  every  writ  of  right,  with 
the  exceptions  mentioned  in  the  statute,  and  would,  in  its  terms, 
comprehend  writs  sued  as  well  by  journey's  accounts  as  other- 
wise. If  we  refer  to  the  construction  put  on  former  statutes  of 
limitation,  it  will  be  found  not  only  to  afford  no  ground  for  the 
exception  contended  for  in  this  case,  but  to  lead  to  an  opposite  con- 
clusion. 

First  then  as  to  the  act  32  H.  8.  c.  2.  It  enacts,  that  "  no  per- 
son shall  sue  or  maintain  any  writ  of  right  of  any  manors,  lands, 
&c.  of  the  possession  of  his  ancestors,  and  allege  any  further 
seizin  of  his  ancestors,  but  only  of  the  seizin  within  sixty  years, 
next  before  the  teste  of  the  writ''  &c.  This  is  followed  by  a 
clause  in  which  it  is  provided  that  ''every  person,  who, 
at  the  time  of  passing  *of  the  act,  had  any  of  the  said  [*339] 
writs  depending,  or  should  thereafter  bring  any  of  the 
said  actions  al  any  time  before  the  feast  of  the  Ascension,  in  the 
year  1646,  should  allege  the  seizin  &c.  as  he  might  have  done 
before  the  making  of  that  statute."  There  is  a  further  proviso, 
that  *'  if  any  person  before  the  feast  of  the  Ascension  in  the  year 
1546,  shall  sue  any  of  the  said  writs,  &c.,  and  the  same  shall  be- 
come abated  by  the  death  of  any  of  the  said  parties,  then  the 
same  person  being  then  alive,  and  if  not,  then  the  next  heir  of 
such  person  may  pursue  his  action  upon  the  same  matter,  with- 
in one  year  next  after  such  action  or  suit  abated,  and  shall  en- 
joy all  such  advantage  as  he  might  have  had  in  the  former  ac- 
tion or  suit."  The  act  provides  only  for  the  case  of  abatement 
by  death,  and  it  has  been  considered  under  this  statute,  that  where 
the  suit  became  abated  for  Hny  other  cause,  the  Plaintiff  or  de* 
mandant  was  not  entitled,  after  the  expiration  of  the  time  limited, 
to  have  a  new  writ  by  journey's  accounts ;  Brooke's  Reading 
on  the  Statute  of  Limitations,  pp.  154, 155.  He  mentions,  as  an 
instance,  a  pr<Bcipe  brought  upon  the  ancient  limitation  before 


339  CASES  IN  CHANCERY. 

itt43_DaTie8  ▼.  Lo#ndet. 

the  Ascension  1646.  ^  Tlie  tenant  tendered  his  law  of  fwn  stan- 
moHs^  and  perfonned  that  after  the  Ascension,  and  by  which  the 
writ  abated ;  and  the  Plaintiff  brought  a  new  writ  within  the 
year  by  journey's  accounts  &c. ;  he  shall  not  have  advantage  to 
declare  upon  the  ancient  limitation,  because  that  is  expired,  and 
the  statute  doth  not  warrant  any  abatement  but  by  death.'' 
Again,  ^'  A  man  brought  a  prtscipe  upon  the  ancient  limitation 
before  the  Ascension,  the  writ  is  abated  by  false  Latin  after  As- 
cension, and  the  demandant  prayeth  to  have  another  writ,  and 
taketh  it  freshly  by  journey's  accounts,  within  the  year  &c. ;  the 
tenant  pleads  non  tenure  ;  the  demandant  shall  not  have  advan- 
tage to  aver  him  tenant  the  day  of  the  first  writ,  by 
[*340]  journey's  accounts,  because  the  first  writ  did  not  abate  *by 
death,  and  the  averment  proves,  that  he  took  the  writ 
upon  the  ancient  title,  where  the  ancient  limitation  is  de< 
termined ;  and,  therefore,  without  the  case  of  the  statute." 
If  the  writ  by  journey's  accounts  were  merely  a  continuance  of 
the  old  writ,  and  had  the  effect  contended  for,  the  Plaintiff  would 
in  these  cases  have  been  protected  from  the  general  enactment 
of  the  statute.  The  interpretation  put  upon  this  act  applies  di- 
rectly to  the  case  now  before  the  Court 

In  the  more  modern  statuteof  limitations,  21  Ja.  I.e.  16.8.  3.,  itis 
provided  that  where  the  judgment  for  a  Plaintiff  is  reversed  by 
writ  of  error,  and  in  certain  other  cases,  the  plaintiff  may  bring 
a  new  action  within  a  year  after  the  reversal.  It  has  been  deter- 
mined under  this  statute  that  if  a  Plaintiff  having  commenced 
an  action  within  the  time  limited  for  that  purpose,  shall  die  be- 
fore judgment,  his  executor  may  bring  a  fresh  action  within  a 
year  from  the  death  of  the  testator.  The  case  of  death  is  not 
provided  for  by  the  act,  which  is  confined  to  error,  arrest  of  judg- 
ment, and  outlawry ;  but  this  has  been  decided  upon  what  is 
called  the  equity  of  the  statute,  from  analogy  to  the  cases  that 
are  expressly  provided  for,  and  as  falling  within  the  same  prin* 
ciple.  This  is  not  a  case  of  journey's  accounts,(a)  for  a  writ 
by  journey's  accounts  cannot  be  sued  out  on  the  death  of 
a  sole  Plaintifl^  and  the  doctrine  of  equitable  extension  cannot 

(«)Latw.260. 
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be  applied  to  the  present  act,  for  there  is  nothing  on  which  to 
found  it. 

>  Another  objection  was  made  to  the  writ,  viz.,  that  it  could  not 
be  brought  upon  the  death  of  a  sole  Defendant.  There  is  some 
conflict  between  the  authorities  upon  this  point.  It  is 
said  in  Spencer's  Case,  that  "  it  ♦lies  not  but  between  ['341] 
those  that  were  parties  to  the  first  writ,  as  where  one  of 
the  Plaintiffs  or  one  of  the  Defendants  dies,''  and  as  it  clearly  will 
not  lie  upon  the  death  of  a  sole  Plaintiff,  it  is  not  very  easy  to 
understand  why  a  different  rule  should  be  applied -to  rhe  death  of 
a  sole  Defendant.  In  the  case  of  Dower{a)  it  was  held  that  upon 
the  death  of  the  tenant,  the  Plaintiff  should  not  have  the  benefit 
of  a  writ  of  journey's  accounts :  and  in  Lutw.  260.,  in  the  case 
of  Kinsef/  v.  Hayward,  it  was  stated  by  Girdler,  the  counsel  for 
the  Defendant,  that  '^  the  writ  brought  by  journey's  accounts  lies 
only  between  the  parties  to  the  first  writ,  or  some  of  them,  as  if 
one  of  the  Plaintiffs  or  one  of  the  Defendants  dies,  but  in  no 
case  where  there  is  only  one  Plaintiff  or  one  Defendant,  and  one 
or  the  other  dies  ;"  and  this  appears  to  have  been  admitted  by 
the  Court.  Chief  Baron  Comyn,  however,  seems  to  be  of  opin- 
ion that  the  writ  will  lie  in  such  case,  and  after  referring  to  the 
passage  in  Lutwyche,  he  cites,  among  other  authorities,  a  case  in 
Leonard,(A)  in  which  it  was  brought,  apparently  without  objec- 
tion, against  the  heir  of  the  original  Defendant.  I  should  not, 
therefore,  feel  myself  justified  in  ordering  the  writ  to  be  super- 
seded on  this  ground,  and  thereby  putting  an  end  to  the  suit  by 
so  summary  a  mode  of  proceeding. 

With  respect  to  the  other  and  principal  objection,  I  strongly 
incline  to  think  the  writ  cannot  be  sustained  ;  and  if  it  were  ne. 
cessary  to  decide  the  question  on  this  motion,  I  should  so  deter- 
mine. But  as  the  Plaintiff  would,  in  that  case,  be  without  rem- 
edy, and  could  not  bring  the  subject  under  the  review  of  any 
other  tribunal,  I  think  I  ought  not,  having  regard  to  the 
nature  of  the  'question,  to  interfere  in  this  stage  of  the  [*342) 
'proceedings,  but  leave  the  Defendant  to  raise  the  ob- 

(«)  Brooke*!  Abr.  tit  Journey*!  AccouaU,  pi.  13.        (6)  1  Leon.  32. 
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jectioQ  upon  the  record,  in  the  Court  in  which  the  suit  is  noir 
depending. 

Motion  refused. 


Meek  v.  Kettlewell. 

1843:  Feb.  15,33,24;  Dec.  6. 

A  teetaior  beqneaihed  a  sum  of  money  to  tniiteee  in  trust  for  bis  dan^bter  fiir  life, 
and  in  case  she  died  without  leaTing  issue  for  her  next  of  kin,  ezclnsif  e  of  her 
huiband.  During  the  lifetime  of  the  daughter,  her  mother,  as  presumptive  next 
of  kin,  by  a  yolontary  deed  assigned  her  eipectant  interest  in  reversion  to  the 
husband.  Held  on  the  death  of  the  daughter,  without  leaving  issue,  that  the  as- 
signment operated  only  as  an  agreement  to  assign ;  and,  oonseqnently,  that 
being  voluntary,  a  Court  of  Equity  would  not  enforce  it. 

This  was  an  appeal,  by  the  Plaintifi|  from  a  decree  of  Vice- 
Ctiancellor  Wigram,  dismissing  the  bill  without  costs.  The 
facts  of  the  case,  which  are  brieliy  stated  at  the  commencement 
of  the  Lord  Chancellor's  judgment,  will  be  found  more  fully  de- 
tailed in  the  report  of  the  case  upon  the  hearing  in  the  Court 
below.(a) 

The  appeal  now  coming  on  to  be  heard, 

The  Solicitor-General  and  Mr.  Heiherington^  for  the  Appel- 
lant, contended  that  the  present  case  was  distinguishable  from 
those  of  Colman  v.  SareUb)  AtUrobus  v.  Smithi{c)  and  Ed- 
wards v.  Jone8f{d)  on  which  the  Yice-Chancellor  had  rested  his 
decision ;  for  in  all  those  cases  the  subject-matter  of  the  assign- 
ment was  a  legal  chose  in  action,  which  could  be  reduced  into 
possession  only  by  an  action  at  law,  and  consequently  the  very 
act  of  resorting  for  relief  to  a  Court  of  Equity  implied  an  ad- 
mission that  the  assignment,  as  it  stood,  was  incomplete.  In 
the  present  case,  on  the  contrary,  the  subject-matter  of  the  as- 

(a)  1  Hare,  464.  (e)  Id  Ves.  39. 

(6)  1  Yes.  jun.  50.       '  (d)  I  Myl.  &  Cr.  336. 
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signment — a  cdnUsgent  reversionary  ioteiest  in  a  sum  of 
money  ^vested  in  trustees — was  purely  equitable  in  its  na-  ['343] 
tore;  tberightto  whicb|Whetber  in  tbehandsof  the  assignor 
orthe  assignee,  wasaright  which  could  only  be  enforced  in  a  Court 
of  Equity:  that  right  was  what  the  deed  of  the  10th  of  September, 
1839,  purported  to  assign,  and  the  bill  proceeded  upon  the  as- 
sumption that  the  assignment  was  complete  by  virtue  of  the 
deed  alone,  for  it  prayed  no  direct  relief  against  the  Defendant 
Mary  Kettlewell,  the  assignor,  but  merely  asked  that  the  trustees 
might  be  decreed  to  pay  the  money  to  the  Plaintiff,  the  assignee, 
in  pursuaiy^  of  the  deed.  The  Yice-Cbancellor,  indeed,  al« 
though  b^  rested  his  decision  upon  the  contingent  nature  of  the 
interest  in  question,  seemed  to  think  that  the  assignment,  being 
voluntary,  would  have  been  ineffectual  without  some  further  act, 
whatever  might  have  been  the  nature  of  the  interest ;  for  he  laid 
it  down  as  what  he  conceived  to  be  the  established  doctrine  ci 
the  Court,  "  that  a  voluntary  assignment,  though  in  a  legal  foruif 
if  unaccompanied  by  any  other  act,  was  not  to  be  regarded  as 
effectual  to  pass  an  equitable  interest,"  at  the  same  time  intima* 
ting  that  notice  to  the  party,  in  whose  hands  the  legal  title  was 
ve^ed,  was  necessary  to  make  the  assignment  complete ;  but  the 
ci|8e  of  Hollowly  v.  Headington,{a)  to  which  he  referred  in  con* 
nection  with  that  proposition,  was,  in  fact,  no  authmty  for  it ; 
and,  on  the  other  hand,  Sloane  v.  Cadoganj{b)  was  an  instance 
in  which  the  Court  gave  effect  to  such  an  assignment,  and  no 
mention  was  there  made  of  notice.  The  only  cases,  indeed,  in 
which  notice  was  material  in  reference  to  transfers  of  purely 
equitable  interests  were  those  in  which  there  was  a  contest  for 
pnority  between  two  different  assignees  of  the  same  fund,  as  in 
Dearie  v.  HaU:{c)  as  between  the  assignor  and  the  as- 
sigiiee,  the  assignment  itself  was  binding  and  *c<HiGla*  [*344] 
live,  and  no  notice  to  the  trustee  was  necessary  to  per* 
iect  it. 
With  respect  to  the  peculiar  nature  of  the  interest  which  was 

(fl)  8  Sim.  324.  (e)  3  Rim  1. 

(b)  Sag.  V.  &  P.  app.  zzvii. 
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the  subject  of  this  assignment,  they  submitted  that  there  was  a 
fallacy  in  comparing  it,  as  the  ViceChancellor  bad  done,  to  the 
expectancy  of  an  heir  in  the  lifetime  of  his  ancestor ;  that  being 
a  mere  possibility  of  legal  succession,  whereas  this  was  a  con- 
tingent interest  .under  a  limitation  in  a  will,  and  the  same  thing 
as  if  the  limitation  had  been,  to  the  Defendant  Mary  Kettlewell, 
by  name,  in  case  her  daughter  died  in  her  lifetime  without  leav* 
ing  issue.  An  interest  of  that  kind  would  have  been  devisable 
under  the  Statute  of  Wills :  Jones  v  Roe;(a)  and  would  pass  to 
the  assignees  in  bankruptcy ;  Higden  v.  Williamson  ;(6)  and 
though  it  did  not  therefore  follow  that  it  would  be  assignable  at 
law  by  deed,  yet  no  doubt  could  be  entertained  that  it  was  so 
assignable  in  equity  if  supported  by  a  valuable  consideration ; 
Douglass  V.  Russell  ;(c)  Hinde  v.  Blake  ;{d)  and,  if  so,  why 
should  it  not  be  so  assignable  without  consideration?  It  was 
clear  from  Sloane  v.  Cadogan,  that  a  vested  equitable  interest 
might  be  so  assigned:  and  Wright  v.  Wright{e)  was  an  in- 
stance in  which  an  assignment  even  of  the  possibility  of  an  ex- 
pectant heir  had  been  upheld  in  equity,  although  supported  only 
by  a  meritorious  consideration,  which  for  this  purpose  was  the 
same  thing  as  no  consideration  at  all ;  Dillon  v.  Coppin.{g) 

They  also  suggested  that  if  the  court  should  be  of  opin- 

[*345]    ion  that  the  deed  was  not  a  complete  assignment  of  *tbe 

interest,  it  might  take  effect  as  a  constructive  declaratioa 

of  trust;    Ex  parte  Pye;{h)  but  this  point  was  not  much 

pressed. 

Mr.  Bethell,  Mr.  Wilhraham^  and  Mr.  Wilcock^  for  the  respon- 
dent, said  that  the  fallacy  of  the  argument  on  the  other  side  con- 
sisted in  reasoning  upon  certain  technical  terms,  which  were 
adopted  in  Courts  of  Equity  by  analogy  only,  as  if  they  were  to 
be  taken  in  the  proper  and  literal  lense  which  they  bore  in 
Courts  of  Law.    It  was  true  that  in  loose  and  familiar  language 

(«)  3  T.  R.  88.  {€)  1  Vei.  409. 

(6)  3  P.  W.  131.  (^)  4  M.  &  C.  647. 

(e)  4  Sim.  524.  (jk)  18  Vm.  140. 

{d)  3  BeaT.  234.  ^, 
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it  was  sometimes  said  that  choses  in  actioDi  though  not  assigna- 
ble at  law,  were  assignable  in  equity :  the  fact,  however,  being 
that  they  were  not,  strictly  speaking,  assignable  in  equity  any 
more  than  at  law ;  but  that  a  court  of  equity  would,  in  favour  of 
the  intent,  treat  what  purported  to  be  an  assignment  as  an  agree- 
ment to  assign,  and  would  deal  with  it  upon  the  same  principles 
on  which  it  was  in  the  habit  of  dealing  with  agreements  in  ge- 
neral i  that  is,  it  would  enforce  it  when  supported  by  a  valuable 
consideration,  but  not  otherwise.  The  same  explanation  was  to 
be  given  of  those  cases  in  which  property  to  be  after  acquired, 
or  possibilities  whether  legal  or  equitable,  were  familiarly  but 
inaccurately  spoken  of  as  being  assignable  in  equity  though  not 
at  law. 

With  respect  to  the  doctrine  incidentally  laid  down  by  the 
Vice  Chancellor  in  his  judgment,  and  which  had  been  ques- 
tioned on  the  other  side,  it  might  beadmitted,  without  prejudice  to 
the  present  argument,  to  be  too  broadly  stated ;  for,  even  supposing 
that  in  a  case  where  the  subject-matter  of  the  assignment,  though 
an  equitable  interest,  was  nevertheless  of  such  a  nature 
*aa  that  if  it  were  legal,  it  would  be  assignable  at  law,  [*346] 
a  Court  of  Equity  would,  on  the  principle  that  Equity 
follows  the  law,  treat  it  as  an  actual  assignment  in  the  proper 
sense  of  the  word,  and  accordingly  give  effect  to  it  even  without 
a  valuable  consideration,  still  no  such  principle  could  apply  to  a 
case  like  the  present  where  the  subject-matter,  had  it  been  legal, 
would  have  been  incapable  of  assignment  at  law,  being,  in  fact, 
nothing  more  than  a  mere  possibility. 

The  Solicitor'  General,  in  reply,  referred  to  Exparte  Southj{a) 
and  Blokely  v.  Brady. {J)) 

Dee.  6- — ^The  Lord  Chancellor. — This  was  an  appeal 
from  a  decree  of  Yice-Chancellor  Wigram ;  the  facts  of  the  case 
aie  fully  stated  in  the  printed  report  of  his  Honor's  judgment 

Thetjuestion  depends  on  the  effect  of  the  deed  of  assignment, 
of  the  10th  of  September,  1839,  executed  by  Mrs.  Kettlewell,  the 

<«)SSwaiift393. 

ih)  3D.&WaUi.3]L 
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Defendant.  At  the  date  of  the  execution  of  that  instrument  ber 
interest  was  this :  In  the  event  of  her  daughter  dying  in  her  lifetime 
without  leaving  issue,  she  would  become  entitled,  under  the  trusts 
of  her  husband's  will,  to  1 1,0002.,  subject  to  a  small  deduction,  as  the 
next  of  kin  of  her  daughter.  During  the  lifetimeof  her  daughter  she 
assigned  this  expectant  interest  to  the  Plaintiff,  in  trust,  as  to  a  part  ol 
it,  for  herself,  and  as  to  the  residue,  in  trust  for  the  Plaintiff  for  bis 
own  use  and  benefit.(a)  The  daughter  afterwards  died 
[*347]  'without  leaving  issue,  and  the  Defendant,  as  the  next  of 
kin  of  her  daughter,  became  entitled  to  the  fund  in  ques- 
tion, which  was  in  the  hands  of  trustees  under  her  late  husband's 
will.  The  bill  was  filed  against  the  widow  and  the  trustees,  to 
enforce  the  performance  of  the  trusts  of  the  deed  of  assignment 

It  is  not  disputed  in  this  case  that  the  assignment  was  purely 
voluntary.  But  the  assignment  of  an  expectancy,  such  as  this 
is,  cannot  be  supported  unless  made  for  a  valuableconsideration.  If 
there  is  such  a  consideration  a  court  of  equity  will  give  effect  to 
it.[l]  Thus,  in  Oreyv.  Kentish^ib)  Lord  Hardwicke  is  report- 
ed to  have  said,  '^  A  husband  cannot  assign  in  law  a  possibility 
of  the  wife,  nor  a  possibility  of  his  own  :  but  this  Court  will,  not- 
withstanding, support  such  an  assignment  for  a  valuable  consi- 
deration." And  again,  in  Cfutuncy  v.  Oraydonjl^c)  he  says, 
"  Though  in  law  a  possibility  is  not  assignable,  yet  in  equity, 
where  it  is  done  lor  a  valuable  consideration,  it  has  been  held  ro 
be  assignable."  The  deed,  therefore,  being  in  this  case  merely 
voluntary,  it  was  as  an  assignment  altogether  inoperative ;  and  the 
only  remaining  question  will  be,  whether,  although  void  as  an 
assignment,  it  is  effectual  as  a  declaration  of  trust. 

The  residue  is  assigned  to  the  Plaintiff  in  trust  for  himself,  &c. 
There  can  be  no  difference  between  an  assignment  to  the  Plaintiff 
in  trust  for  himself  and  an  assignment  to  him  simply. 

(a)  The  deed  also  contained  the  usual  power  to  the  Plaintiff,  upon  the  death 
of  the  daughter  without  leaving  issue,  to  demand  the  money  from  the  trustees,  sad 
to  give  an  effectual  receipt  for  it. 

(&)lAtk.280.  (<;)2Atk.616.    See  631. 

i  1]  As  to  the  assigomont  of  an  expectancy  see  Hinde  v.  Blake  3  Hare,  234  Miteh^ 
M  T.  WiMlow,  2  Story's  Rep.  630.  Pkipnn  ▼.  Turner^  9  Sim.  245.  TmmtaUy. 
Baothby,  10  Sim.  548 ;  Varick  t.  Edwards,  1  Hoff  Ch.  Rep.  395 ;  2  Story's  Bq. 
« 1040,  b.  Lpds  Y.  Mynn,  1  Myl.  &  K«  683. 
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The  assignment  fails,  and  with  it  the  trust.  If  such  an  assign- 
nnent  be  inoperative  it  does  not  convert  the  assignor  into  a  trus- 
tee for  the  assignee.  It  has  been  repeatedly  decided  that  where 
a  gift  is  intended,  as  in  the  present  case,  and  it  is  imper- 
fect or  ineffectual,  *tt\is  cannot  be  converted  into  a  de-  [*348] 
claration  of  trust  so  as  to  make  the  donor  a  trustee  for 
the  donee.  The  authorities  are  conclusive  upon  this  point  The 
eases  of  Antrobus  v.  SmUAf{d)  and  Edwards  t.  Jimes^{b)  were 
cases  of  imperfect  gifts.  It  was  contended  that  the  donors  were 
trustees  for  the  donees.  But  in  both  cases  the  Court  held  that 
an  incomplete  gift  would  not  operate  as  a  declaration  of  trust 
The  judgment  of  Sir  William  Grant  on  this  point,  in  Antrobus 
V.  Smkhj  is  conclusive  in  the  reasoning.  It  is  stated  fully  by 
Lord  Cottenham  in  Edwards  y,  Janes^  and  it  is  unnecessary  to 
repeat  it  In  Sloane  v.  Cadogan^  which  was  so  much  relied 
upon  in  the  argument,  Bromly  Cadogan  had  a  vested  interest  in 
the  property  assigned ;  he  conveyed  it  by  a  voluntary  deed  to 
trustees  in  trust  for  the  Earl  his  father.  Sir  William  Grant  con- 
sidered that  a  trust  was  thereby  created,  and  upon  that  his  judg- 
ment was  rested.  It  is  obvious  however,  that  that  case  is  yery 
distinguishable  from  the  present,  which  is  the  assignment  of  a 
mere  expectancy,  that  conveys  no  estate  or  interest  to  the  assif^- 
nee,  although  when  made  for  a  valuable  consideration,  which  is 
wanting  here,  it  would  be  supported  in  equity.  I  am  of  opinion 
that  the  judgment  of  the  Yice-Chancellor  was  correct,  and  that 
the  appeal  ought  to  be  dismissed.  The  appellant  must  pay  the 
costs.[2] 

{i)  12  Ves.  39.  (6)  1  M.  &  C.  236. 

[S]  Tbm  tMtator  by  %  Toluntary  deed,  corenanted  wiUi  trnetees  that  io  case  A«  and 
%^t  hia  two  nataral  sons,  or  either  of  them  should  aurvive  him,  hia  (the  teatator'a) 
ezecQtoni  and  adminiatrators  ahould  within  twelve  months  after  hia  death  pay  to 
tnuteea  named  in  the  deed,  jC60,000  upon  trusts  for  such  of  them  (A.  and  B.)  as 
should  attain  twenty-one,  and  be  living  at  the  time  of  hia  death  ;  and  if  neither  of 
them,  having  aurvtved  him  should  attain  twenty-one,  then  upon  trust  for 
him  (the  testator)  hia  executoia  and  administrators.  The  testator  retained  the  deed 
in  hia  own  poaseasion  until  hia  death,  and  did  not  communicate  it  either  to  the  true* 
leea,  or  to  A,  &  B.  The  testator  by  hia  will  dated  some  years  later  than  the  deed, 
bequeathed  all  hia  property  upon  trust  for  the  benefit  of  his  wife,  bis  said  sona  A. 


3A»  CASES  IN  CHANCERY. 


1844<— Loneaator  v.  Evoim. 


[*349]  'Lancaster  v.  EvoRs.(a) 

1843 :  Not.  18, 19,  36.    1844 :  Jan.  13. 

Hie  rule  that  a  defendant  who  anawen  is  boond  to  aaawer  ftiUy,  is  not  aflbeted 
by  the  deciikMiui  Admmsr.  Fkker,  [3 MyL  &  Cr.  536] 

The  Lord  Chancellor.[1] — Sir  John  Powell  Price  mort- 
gaged lo  the  Marquis  of  Buckingham  certain  estates  which  ha 
possessed  in  the  county  of  Montgomery  for  the  sum  of  24,000/. 
A  suit  with  respect  to  that  mortgage  was  instituted  by  the  Mar- 
quis of  Buckingham  against  Sir  John  Powell  Price ;  in  the  pro- 
gress of  that  suit  the  estate  was  sold,  and  the  sum  for  which  it 
sold  exceeded  the  amount  of  the  debt :  that  excess,  which  amount- 
ed to  28002.,  or  thereabouts,  was  paid  into  Court  in  the  cause  of 
The  Marquis  of  Buckingham  y.  Price.  By  the  lapse  of  time^ 
and  by  successive  accumulations,  that  sum  of  26002.  now  amounts 
to  upwards  of  20,000/.  3  per  cent,  consols,  and  it  is  now  in  Court 
Evors,  the  Defendant,  is  the  heir-at-law  of  Sir  J.  P.  Price.    Sir 

(•)  The  reporter  waa  aboent  dniiog  the  aifument 

mad  B.  attd  bta  legitimate  ehildren.  After  hia  death,  the  deed  of  coreaant  waa 
foond  among  ha  papers.  A  awrtved  the  testator,  and  attained  twenty-one.  It 
was  held,  that  althoogh  the  deed  of  coYenant  was  voluntary,  it  neveitheleas  cr(»ated 
a  trost  for  A.,  and  that  the  refusal  of  the  trustee  to  sue  at  law  upon  the  covenant 
did  not  prejudice  the  right  of  At  tu  recover  the  payment  of  the  debt  out  of  the  as- 
aeta  of  the  teaUtor :  that  the  deed  was  not  of  a  testamentary  nature,  there  being  no 
power  tif  revocation  reaerved  to  the  covenantor  ;  and  that  the  retention  of  the  deed 
in  hia  posaesaion,  and  the  absence  of  communication  respecting  it  to  the  trustees, 
and  the  CBttui  que  trust,  did  not  affect  its  validity.  Fletcher  v.  Fletcher,  4  Hare, 
67.  As  to  the  distinction  between  an  executed  and  an  executory  agreement  in  thk 
respect,  that  the  former,  although  voluntary,  may  raise  a  trust,  and  be  enforced  in 
equity,  but  that  the  latter  must  be  supported  by  a  consideration,  see  further  Bumm, 
Y.  Winthrop,  1  Johns.  Ch.  Rep.  329 ;  Blakely  v.  Brady,  3  Dro.  &  Walsh,  311 ; 
Doungsworth  v.  Blair,  1  Keen,  735 ;  Colyear  v.  The  Counteee  of  Mulgrave,  2  Keen. 
81;  Oodeall  v.  Webb,  id.  99  ;  Cttllineon  v.  Patrick,  id.  123  ;  Hill  v.  Oomme,  1  Beav. 
540.  Davenport  v.  Biehopp,  2  To.  &  Coll.  C.  C.  451 ;  M'Fadden  v.  Jenkine,  ante 
153,  S.  C.  I  Hare,  462 ;  Fletcher  v.  Fletcher,  ubi  eupra,  Haye  v.  Kerehaw,  1  Sand. 
Ch.  Rep.  258,  ante  158  n.  (2.)  See  the  remarks  of  Mr.  C.  P.  Cooper,  on  the  caae  of 
Meek  v.  KettUwell,  in  the  prefatory  matter  to  1  Rep.  t  Cott  II.  p.  xiii. 
{!]  See  Memonuidam»  poat  444. 
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X  P.  Price  was  much  embarrassed  in  his  ciicumstances,  and 
there  were  many  outstanding  judgments  against  him.  Evors 
has  purchased  up  these  judgments ;  and  he  contends  that  he  is 
entitled  to  the  benefit  of  them,  with  respect  to  this  sum  that 
is  now  in  Court.    That  is  the  position  of  the  Defendant  Evors« 

The  Plaintiff  sues  as  personal  representative  of  a  judgment 
creditor  of  Lady  Price,  the  wife  of  Sir  J.  P.  Price,  and  her  per- 
sonal representatives  are  made  parties  Defendants.  The  Inll 
states  that  Lady  Price,  during  her  lifetime,  joined  with 
her  husband  in  conveying  a  real  ^estate  of  which  they  [*360] 
were  seised  in  her  right,  as  collateral  security  for  the  pay- 
ment of  a  debt  due  from  Sir  J.  P.  Price  to  one  Jaques ;  and  that 
that  debt,  which  originally  amounted  to  16002.,  but  was  uhi- 
mately  increased  by  the  accumulation  of  interest  to  the  sum  of 
6000{.«  instead  of  being  paid,  as  it  is  contended  that  it  ought  to 
have  been,  out  of  the  estate  of  Sir  J.  P.  Price,  which  was  included 
in  the  same  security,  was,  after  the  death  of  Lady  Price,  paid 
out  of  her  estate.  Under  these  circumstances,  it  is  contended  that 
the  estate  of  Lady  Price  is  entitled  to  be  reimbursed  the  amount 
so  paid  to  Jaques,  out  of  the  estate  of  Sir  J.  P.  Price  ;  that  is, 
out  of  this  sum  of  20,000/.;  which  represents  that  estate ;  and 
that  the  Plaintiff  is  entitled  to  have  that  amount,  when  recovered 
from  the  estate  of  Sir  J.  P.  Price,  made  available  for  the  satis* 
faction  of  his  demand,  there  being  no  other  assets  of  Lady  Price 
to  which  he  can  resort  for  that  purpose. , 

Such  being  the  equity  which  the  Plaintiff  asserts  by  his  bill, 
he  alleges  that  the  outstanding  judgments  against  the  estate  of 
Sir  J.  P.  Price  were  purchased  by  Evors  for  small  considerations  ; 
and  he  interrelates  him  as  to  whether  or  not  he  has  purchased 
these  judgments ;  and  if  he  has  purchased  them,  for  what  con- 
aderation.  Evors,  in  his  answer,  admits  that  he  has  purchased 
these  judgment,  but  he  says  he  is  a  purchaser  of  them  for  a  val- 
uable consideration,  without  any  notice  of  the  lien  claimed  by  Lady 
Price,  or  the  persons  who  represent  her ;  and  he  submits  that  he 
is  not  bound,  therefore,  to  answer  as  to  that  part  of  *tfae  interrog- 
atory which  relates  to  the  sums  that  he  has  paid  for  these  in- 
cumbrances. Upon  this  the  Plaintiff  excepted  to  the  answer, 
and  the  exception  was  allowed  by  the  Master ;  it  afterwards 
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went  before  the  Master  of  the  Rolls,  who  confirmed  ths 
[*361]    decision  of  the  Master,  and  it  has  now  *come  by  appeal 

to  this  Court.    The  question  is  whether  that  exception 
was  properly  allowed  by  the  Master. 

Now  there  is  no  principle  more  clearly  established,  as  1  an* 
derstand  it,  in  the  Court  than  this— that  when  a  party  answers 
he  is  bound  to  answer  fully.  If  he  has  a  defence  against  the 
equity  set  up  by  the  Plaintiff,  and  he  wishes  to  avail  himself  of 
that  defence  without  makings  any  discovery  as  to  facts  that  tie 
alleged  in  the  bill,  he  must  avail  himself  of  that  defence,  accor- 
ding to  the  nature  of  the  case,  either  by  demurrer  or  by  plea.  I 
consider  that  as  a  settled  rule.  Formerly  it  was  considered  a 
doubtful  question,  and  different  opinions  prevailed ;  but  a/ier  the 
strong  opinions  expressed  by  Lord  Eldon  on  this  point,  particolariy 
in  the  case  of  Rowe  v.  Teedj(^a)  and  the  case  of  SommilU  v.  ilfae- 
iay,(i)  the  question  seems  to  have  been  considered  by  the  professioQ 
assettled :  and,  accordingly,  afterwards  when  it  camebeforeSir  Joba 
Leach,  in  the  case  of  Mazzaredo  v.  Afat/lan<3(,(c)  he  stated  that  he 
was  present  when  Lord  Eldon  expressed  his  opinion  in  Somenritte 
V.  Afocfcay  ;  that  he  considered  Lord  Eldon  in  tended  to  lay  do  wn  the 
rule,  that  when  a  party  under  these  circumstances  answered,  he 
must  answer  fully,  and  that  that  was  (he  rule  to  which  he  should  at 
wajrs  adhere.    Afterwards,  in  ■  v.  Harrisanf{d)  which  wai 

a  case  of  partnership  where  the  Defendant  denied  the  partnership 
and  therefore  refused  to  set  out  the  accounts,  Sir  John  Leach 
stated  that  he  considered  the  point  as  settled,  that  if  the  party 
answered  be  was  bound  to  answer  fully;  that  if  he  did  not 
choose  to  set  out  the  accounts  he  ought  to  have  pleaded ;  and  he 

allowed  the  exceptioiL 
[*362]        *I  consider,  therefore,  the  rule  as  settled,  and  for  this, 

among  other  reasons,  that  if  the  defence  which  a  party 

sets  up  by  the  answer  should  be  decided  against  him,  it  is  of  the 

utmost  importance  that  all  consequential  matters  which  are 

material  for  the  purpose  of  the  decree  should  receive  an  answer. 

It  was  for  seme  time  considered  an  exception  to  the  rule  when 

(•)  16  Ytm.  372.  (c)  3  Mad.  66. 

(&}16V6e.383.  («4Mad.d63L 
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(he  .defence  was  a  purchase  for  valuable  consideration  without 
notice ;  but  in  the  case  of  Ovep  v.  Leightonjlfl)  where  that 
point  came  distinctl7  before  Sir  John  Leach,  he  said  that  it  fell 
within  the  same  principle,  and  he  decided  accordingly:  and 
afterwards  the  present  Yice-Chancellpr  of  England,  in  the  case 
of  the  Earl  of  Portarlington  y.  Soulby,{b)  acted  upcMi  that  de- 
cision. I  consider,  therefore,  that  this  is  no  longer  to  be  consid* 
ered  an  excepted  case,  and  that  a  party  whose  defence  is  that 
he  is  a  purchaser  for  valuable  consideration  without  notice,  can- 
not, if  he  chooses  to  make  that  defence  by  his  answer,  refuse  to 
answer  consequential  matters ;  and  that  if  he  wishes  to  protect 
himself  from  that  necessity,  he  ought  to  avail  himself  of  the  de- 
fence by  plea  or  by  demurrer.[2] 

I  consider  this  point  so  clearly  settled  that  I  have  come  to  the 
coDclusioa  that  this  appeal  would  never  have  been  brought  had 
it  not  been  for  the  decision  of  Lord  Cottenham  in  Adams  v. 
FUher^[Z]  which  was  so  much  relied  on  at  the  bar.  and  which 
has  been  subjected  to  so  much  criticism  ;  but  after  a  careful  re- 
view of  that  case,  I  do  not  think  that  it  was  the  intention  of  that 
learned  person  to  break  in  upon  the  rule  which  I  have  stated. 
The  case  did*  not  come  before  the  Court  upon  an  exception 
to  the  answer,  but  upon  a  motion  for  the  production 
*of  documents :  and  that  it  was  upon  the  ground  of  that  [*353] 
distinction  that  the  decision  rested  is,  I  think,  evident 
from  several  passages  in  the  report. 

The  argument,  it  appears,  was,  that,  by  setting  out  a  list  of  the 
documents  in  the  schedule,  the  Defendant  had  incorporated  them 
in  his  answer ;  and  that  unless  he  brought  himself  within  some 
ooe  of  the  grounds  of  protection,  such  as  that  the  documents  were 
of  a  privileged  character,  he  must  produce  them.  In  answer  to 
that,  however,  the  Lord  Chancellor  says,  '<  What  the  bill  requires 

(•)  3  a  &  S.  234. 

{b)  7  Sim.  2a 

**  [3]  Cuyler  ▼.  Bogart,  3  Paige,  166.    CXBmplin  t.  ChampUn,  2  Edw.  Ch.  Rep. 
362.     Tru$Ues  of  Tk€  HethodiH  EpUeopal  Church  y.  Jaques,  I  Johitf.  Ch* 

[3]3MyL&Cr.526. 
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if  not  the  contents  of  the  documents,  but  a  list  of"  them.  You 
cannot  except  to  the  answer,  because  the  contents  are  not  set 
out.  You  may  ask  the  Defendant  by  your  bill  to  set  out  the 
contents,  and  then  be  mjsiy  make  his  defence."  Then,  after- 
'Waids,  when  be  comes  to  deliver  his  judgment,  he  says,  ^'  All 
that  the  Plaintiff  asks  is,  that  the  Defendant  may  set  forth  a 
schedule  of  the  documents.  Can  you  except  'because  he  has  set 
out  the  documents  in  the  schedule  instead  of  in  the  answer? 
You  did  not  ask  that  the  contents  should  be  set  out.  If  that  bad 
been  askedi  the  Defendant  must  have  defended  himself  in  the 
regular  way,  and  shewn  that  he  was  not  obliged  to  comply  with 
your  demand  :"  (there,  as  it  appears  to  me,  he  adopts  the  general 
rule,)  ''but,"  he  continues,  ''  if  the  Defendant  sets  them  out  (i.  e. 
the  list  merely)  in  the  schedule  to  his  answer,  the  question  is 
upon  the  whole  record,  whether  the  Plaintiff  has  such  an  interest 
in  them  as  entitles  him  to  call  for  their  production.  Here,  the 
Defendant  has  denied  the  Plaintiff's  interest ;  he  has  upon  the 
record  stated  that  which,  as  it  stands,  in  my  opinion,  excludes 
the  Plaintiff  from  instituting  this  suit  against  hiuL" 

I  think  it  is  plain,  from  these  passages,  that  Lord  Cot- 
[*354]  tenham  considered  that  the  application  then  made  to  *him 
stood  upon  different  grounds  from  an  exception  to  an  an- 
swer. What  I  understand  him  to  say  is  this :  "  If  you  had  ask- 
ed by  your  bill  for  the  contents  of  the  documents,  and  the  De- 
fendant had  refused  to  set  them  out,  and  you  had  come  here  upon 
exceptions  to  the  answer,  the  case  might  have  been  different : 
but  you  have  not  excepted  to  the  answer,  nor  could  you,  for  the 
answer  goes  to  the  full  extent  of  what  is  required  by  the  bill ; 
but  you  come  by  way  of  motion,  that  the  documents  may  be 
produced.  Now,  that  is  not  a  motion  of  course,  but  one  on 
which  the  Court  will  exercise  its  discretion ;  and  if,  upon  the 
whole  record,  the  Court  is  satisfied  that  it  would  not  be  proper 
that  the  documents  should  be  produced,  it  will  refuse  the  mo- 
tion. 

Such  was  the  distinction  drawn  in  that  case;  and  it  was  upon 
that  distinction  that  the  judgment  rested.  The  distinction,  I  am 
aware,  has  been  the  subject  of  criticism  by  persons  of  deep  learn- 
ing and  great  research  :  but  it  is  unnecessary  for  me  to  pursue 
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Chat  criticism^  or  to  say  whether  or  not  it  was  well  founded.  It 
is  sufficient  for  me  to  say,  that  as  Lord  Ck>ttenham  expressly 
drew  the  distinction,  I  am  at  liberty  to  infer  that  be  neirer  in- 
tended, by  his  decision,  to  break  in  upon  the  rule  which  had  been 
laid  down,  and  so  long  and  so  uniformly  acted  upon — thatwhea 
a  party  answers  he  is  bound  to  answer  fully.[4] 

On  that  ground  alone,  therefore,  if  there  were  no  other,  I  should 
be  of  opinion  that  the  exception  was  properly  allowed. 

But  there  is  also  another  ground  to  which  I  shall  v^  shortly 
advert,  and  which  is  this:  the  Defendant  is  the  heir-at-law  of 
Sir  J.  P.  Price ;  and  an  iieir-at-law  buying  in  incumbran- 
ces purchases  them  for  the  benefit  *of  the  estate(a) ;  it  is  [*366] 
therefore  wholly  immaterial  whether  at  the  time  when 
he  made  the  purchase  he  knew  that  there  was  an  outstanding 
claim  against  the  estate  or* not ;  for,  having  purchased  for  the 
benefit  of  the  estate,  he  is  not  entitled  to  more  than  the  sums 
which  he  actually  paid.  The  defence  of  his  being  a  purchaser 
for  valuable  consideration  without  notice  is  therefore  inapplicable 
to  this  case ;  and  the  answer  to  the  question,  how  much  he  paid 
for  the  incumbrances,  is  of  the  very  essence  of  the  suit. 

But  I  do  not  rest  my  decision  on  this  ground,  for  I  think  it  is 
so  important  to  the  profession  that  the  rule  to  which  I  have  ad- 
verted should  not  be  supposed  to  have  been  trenched  upon  by 
the  decision  in  Adams  v.  Fisker,  that  I  choose  to  decide  the 
case  upon  the  former  ground.  The  appeal  must  be  dismissed, 
and  with  costs.[5] 

(a)  S«e  Brathwaite  v.  Brathwaiie,  1  Vera.  334. ;  WtOumu  t.  SpringfiMf  ibid. 
476. ;  Mwret  ▼.  Patke,  2  Atk.  53. 

[4]  TruMleeB  of  Methodi§t  EpUeopal  Church  ▼.  JaqueB,  1  Johni.  Ch.  Rep.  65. 
PhiUip9  ▼.  Prewutt  4  Johns.  Ch.  Rep.  305.  Dwis  v.  MapeB,  3.  Paige  107.  That 
there  are  ezeepUons  to  the  (general  rale,  eee  Jone»  v.  Pugh,  ante  96. 103.  S.  C.  13 
Sim.  470.  A  defendant  is  not  bound  to  answer  an  immaterial  allegation.  Utiea 
InBurance  Company  v.  IryneA,3  Paige,  310.  Because  a  defendant  has  answered 
some  immaterial  allegations,  it  does  not  follow  that  he  is  bonnd  to  answer  other 
nth  allegations.  Wood  ▼.  Hitehingo,  3  Beav.  504.  13.  The  defendant  need  not 
auwer  matters  nneoimected  with' the  relief  sought  by  the  bill    Ibid. 

(5]  The  MM  of  Adamo  Y.  FUker,  again  came  under  consideration  in  Edwttrds 
V.  Jones,  poet  501.  6. 
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Sir  Charles  Wetherell,  Mr.  Roupellj  and  Mr.  Shebbeare  ap- 
peared for  the  appellant. 

Mr.  Purvisj  Mr.  B<igshawe^  and  Mr.  Malins  for  the  respon- 
dent 


[*3B6]  Parker  v.  Marchant. 

1843 :  March  24.  29  ;  April  7.  8. 22. 

A  testalor's  balance  at  his  banker's  held,  upon  the  conftniction  of  his  will,  to  peas 
under  the  words  **  ready  money." 

This  was  an  appeal  from  part  of  a  decree  of  Yice-Cbancdlor 
Knight  Bruce.(a) 

One  of  the  questions  raised  by  the  appeal  was : — ^Whether  a 
gift  in  the  testator's  will  of  "  all  the  rest  and  residue  of  my  ready 
money,  securities  for  money,  and  monies  in  the  funds,"  passed, 
under  the  words ''  ready  money,"  two  balances  of  60242.  and 
16,616/.,  which  at  the  time  of  the  testator's  death  were  standing 
to  his  credit  at  his  country  and  town  bankers'  respectively ;  it 
appearing  from  the  Master's  report  that  he  had  also  at  the  time 
of  his  death  a  sum  of  116/.  cash  in  his  house. 

The  Yice-Chancellor  decided  the  question  in  the  affirmative. 

The  material  context  of  the  will,  (which  is  set  out  at  length 
in  I  Y.  <fc  Coll.  N.  S.  290.),  may  be  collected  from  the  Lord 
Chancellor's  judgment. 

The  appeal  now  came  on  to  be  heard. 

Sir  Charles  WethereU^  Mr.  Tinney^  and  Mr.  Lovat  appeared 
for  the  appellant,  who  was  the  general  residuary  legatee. 

The  Solidlor- General^  Mr.  Simpkinson^Mr,  Bethellj  Mr.  K» 
Parker,  Mr.    WAUmarshj  Mr.  Koe,  Mr.  LovcUy  Mr.    WiUr 

(a)  See  1  Y.  3&  ColL  C.  C.  290.  [S.  C.as  to  the  construction  of  the  same  will 
in  regard  to  the  testator's  real  property,  2  Yo.  St  Coll.  C.  C.  279.] 
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cock,  Mr.  HaU,  Mr.  Boyle,  Mr.  Hood,  Mr.  *Whaaey,    [•357] 
Mr.  Tripp,  and  Mr.  Pitman  appeared  for  different  par- 
ties in  support  of  the  decree. 

Mr.  Wigram  for  the  trustees. 

In  support  of  the  appeal,  it  was  contended  that  a  balance  at  a 
banker's  was  a  thing  so  remote  from  the  meaning  of  the  words 
^  ready  money,"  in  their  strict  and  primary  sense,  that  it  could  not 
pass  under  them  in  any  case,  except  where  there  was  no 
other  money  which  would  answer  the  words,  or  where  the  con- 
text of  the  will  necessarily  required  such  a  construction  ;  which 
it  was  submitted,  was  not  the  case  here.  Such  a  balance,  it  was 
argued,  is  in  contemplation  of  law,  a  debt  due  from  the  banker ; 
Devaynes  v.  Noble  ;{a)  Sims  v.  Bond  ;{b)  and  cannot,  in  any 
proper  sense,  be  called  money,  still  less  ready  money ;  accord- 
ingly, in  Carr  v.  Carr,{c)  Sir  William  Grant  held  that  it  would 
pass  under  the  word  "  debts,"  assigning,  as  the  express  ground 
of  his  decision,  that  it  would  not  pass  under  the  term  "  ready 
money."  Money,  in  its  primary  and  legal  sense,  means  the  cur- 
rent coin  of  the  realm,  and  ready  money  that  which  a  person 
has  in  his  purse  or  in  his  house.  It  was  once  doubted  whether 
even  bank  notes  would  pass  as  money :  Lord  Hardwicke,  in 
Chapman  v.  Hart,{d)  decided  that  they  would ;  but  that  was 
because  they  were  part  of  the  currency,  and  equivalent,  in  all 
respects,  to  metallic  coin,  which%  balance '  at  a  banker's  is  not 
As  long  as  the  term  ready  money  is  restricted  to  the  money 
which  a  man  keeps  in  his  house  for  current  expenses,  it  has  a 
definite  meaning ;  for  such  a  sum  would  not  greatly  vary  in 
amount  from  day  to  day :  but  to  attribute  to  it,  on  slight 
grounds,  so  'extended  a  sense  as  to  include  a  person's  [*368] 
balance  at  his  banker's  would  introduce  the  greatest  un- 
certainty, and,  in  a  commercial  country  especially,  would,  in  a  ma- 
jority of  cases,  defeat  the  whole  scheme  of  a  testator's  will.  Suppose 
for  instance,  the  case  of  a  merchant  having  acceptances  to  the  amount 

(a)  1  Men.  529.    See  p.  568.  (c)  1  Men.  541.  n. 

(6)  5  B.  &  Ad.  389.    See  p.  393.  (d)  1  Ves.  271. 
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of  many  thousands  of  poands,  which  were  approaching  to  ma- 
turity and  payable  at  his  banker's;  he  would  naturally  take 
measures  either  for  increasing  his  balance  there  or  for  obtainiog 
a  credit  with  his  banker  to  meet  the  demand.  According  to  this 
decision,  if  he  were  to  die  a  few  days  before  the  bills  became  doe, 
a  gift  of  ready  money  in  his  will  might  sweep  away  more  thaa 
half  ol  his  property.  The  same  result  would  happen  in  the  case 
of  an  agent  who  should  enter  the  money  received  by  him  in  that 
character  to  his  private  account  with  his  banker,  and  should 
happen  to  die  a  few  days  before  the  periodical  settlement  of 
bis  accounts  with  his  principal ;  or  in  the  still  more  common 
case  of  an  individual  who  should  be  in  the  habit  x>f  providing  a 
fund  at  his  banker's  at  a  particular  season  of  the  year  for  the 
payment  of  his  ordinary  tradesmen's  bills. 

The  rest  of  the  argument  consisted  chiefly  of  comments  on 
the  cases  which  were  cited  in  the  Court  below,  the  most  impor- 
tant of  which  are  noticed  by  the  Lord  Chancellor  in  his  judg- 
ment.    The  case  of  Hastings  v.  Hane,{a)  was  also  referred  to. 


April  22. — The   Lord    Chancellor. — ^The  first  question 

raised  by  this  ap|)eal  was,  whether  or  not,  under  the  de- 

[*3B9]    scription  of  "  all  my  ready  money,"  *the  balance  of 

the  testator  at  his  banker's  at  the  time  of  his  death 

would  pass. 

It  is  material  for  the  consideration  of  that  question  to  adrert 
to  the  frame  of  the  will.  The  testator  divides  his  property  into 
three  classes :  first,  his  ready  money,  securities  for  money,  and 
money  in  the  funds;  secondly,  his  real  property;  thirdly,  his 
jewels,  plate,  wine,  carriages,  and  property  of  that  description, 
goods,  chattels,  and  effects.  Nothing  can  be  more  marked  than 
this  division  of  the  property :  and  it  seems,  therefore,  to  have 
been  the  intention  of  the  testator,  under  the  first  head,  namely, 
"  all  my  ready  money,  securities  for  money,  and  money  in  the 
funds,"^to  include  money  in  whatever  shape  or  form  it  might 
present  itself. 

There  is  another  view,  also,  that  has  struck  me  with  respect 

(a)  6  Sim.  57.    See  alio  Brooke  v.  Tanner,  7  Sim.  67L 
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to  the  construction  of  this  will,  which  is  this :  The  testator  be- 
gins by  directing  his  debts  to  bo  paid.  He  then  gives 
very  large  legacies  of  stock.  This  is  followed  by  a  disposition 
of  pecuniary  legacies  to  a  very  considerable  amount,  of  600Z. 
each  to  several  persons,  making  in  the  whole  a  pecuniary  dispo- 
sition of  many  hundreds  of  pounds.  Immediately  after  this  pe- 
cuniary disposition,  he  says,  "  All  the  rest  and  residue  of  my 
ready  money  I  dispose  of,"  so  and  so.  He  seems,  therefore,  to 
have  considered  that  he  had  already  disposed  of  a  part  of  his 
ready  money.  That  part  of  his  ready  money  so  disposed  of  was 
too  large  to  be  considered  as  money  in  the  house ;  and  he  seems 
therefore  to  have  considered  that  under  the  description  of  ready 
money  some  other  fund  must  be  included  ;  and  that  fund  could 
only  have  been  the  balance  at  his  banker's.  I  think,  therefore, 
on  the  frame  of  the  will  itself  there  is  reason,  and  strong  reason, 
to  conclude  that  it  was  the  intention  of  the  testator  that  the 
money  at  his  banker's  should  pass. 

'The  question  therefore  is,  whether  the  terms  he  has  [*360J 
used  are  sufficient  for  that  purpose.  Now,  in  construing 
a  will  of  personal  property,  the  terms  that  are  used  in  the  will 
are  to  be  construed  according  to  the  ordinary  acceptation  of  lan- 
guage in  the  transactions  of  mankind ;  and  nobody  can  doubt 
that,  in  the  ordinary  use  of  language,  money  at  a  banker's  would 
be  considered  as  ready  money.  Every  body  speaks  of  the  sum 
which  he  has  at  his  banker's  as  money :  "  my  money  at  my 
banker's,"  is  a  usual  mode  of  expression.  And  if  it  is  money  at 
the  banker's,  it  is  emphatically  ready  money,  because  it  is  placed 
there  for  the  purpose  of  being  ready  when  occasion  requires :  it 
is  received  upon  the  understanding  that  it  shall  be  so  ready.  If 
a  man  goes  to  his  banker,  the  money  is  counted  out  to  him  on 
the  table.  If  he  sends  an  order  for  the  money,  it  is  counted  out 
to  his  servant,  or  the  person  in  whose  favor  that  order  is  made. 
I  consider,  therefore,  that  it  is  strictly  ready  money  according  to 
the  ordinary  acceptation  of  those  terms  among  mankind. 

As  it  appears,  therefore,  for  the  reasons  I  have  stated,  to  have 
been  the  intention  of  the  testator  that  these  sums  should  pass 
under  this  clause,  if  the  terms  which  he  has  used  are  sufficient 
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for  that  purpose,  construing  those  terms  according  to  the  ordi- 
nary use  of  language  ia  the  transactions  of  mankind,  I  am  of 
opinion  that  they  would  so  pass. 

As  to  the  authorities  that  have  been  cited,  they  have  been  so  fully 
sifted  and  discussed  at  the  bar,  that  it  is  not  necessary  to  enter 
very  minutely  into  the  consideration  of  them.  The  first  was 
the  case  of  Carr  v.  Carr.    In  that  case  the  testator  bequeathed 

to  the  plaintiff  all  the  debts  that  should  be  owing  to  him ; 
[*361]    and  the  question  *was,  whether  under  the  description 

of  debts  owing  to  him,  the  balance  at  his  banket'^  would 
pass.  Sir  William  Grant,  after  some  hesitation,  was  of  opinion 
that  the  balance  at  the  banker's  would  pass  under  the  descrip- 
tion of  a  debt  owing  to  the  testator.  He  said,  and  I  think  he 
justly  said,  it  is  a  debt,  and  may  be  recovered  as  a  debt ;  and 
five  or  six  years  afterwards,  in  the  decision  of  Devaynes  v.  No- 
ble^ he  held  the  same  language,  upon  the  same  principle — that 
the  balance  at  the  banker's  is  a  debt  due  to  the  party  who  de- 
posits the  money.  The  money  is  not  to  be  returned  in  specie ; 
the  engagementis,  to  be  ready  to  pay  an  equal  amount  when 
called  for:  and  on  the  same  principle,  in  the  case  of  Sim^Y. 
Bondy  the  Court  of  Queen's  Bench,  quoting  the  authority  of 
Devaynes  v.  NobUj  decided  that  it  was  a  loan, — a  debt.  Sir 
William  Grant,  under  these  circumstances,  there  being  a  dis- 
tinct disposition  or  bequest  of  debts  owing  to  the  testator,  and 
this  being  in  point  of  law  a  debt,  and  there  being  nothing  to 
restrain  the  operation  of  it,  or  to  shew  a  contrary  intention  on 
the  face  of  that  will,  decided,  after  some  consideration,  that  the 
banker's  balance  would  pass  under  the  description  of  a  debt ; 
and  nobody  can  question  the  correctness  of  that  decision.  In 
the  course  of  his  judgment  he  said  it  would  not  pass  under  the 
description  of  ready  money.  That  was  not  necessary  for  the 
decision,  although  he  founded  an  argument  upon  it ;  but  it  does 
not  appear  from  anything  that  he  stated  upon  that  occasion,  as- 
suming the  report  to  be  correct,  that  if  there  had  been  sufficient 
on  the  face  of  the  will  to  manifest  an  intention  that  the  balance 
at  the  banker's  should  pass  under  the  description  of  ready  mo- 
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ney,  he  would  not  have  given  effect  to  it.    Those  are  the  obser- 
vations arising  out  of  the  case  of  Carr  v.  Carr. 

*But  the  case  of  Vai^ey  v.  Reynolds^{a)  as  it  appears  ['*'362] 
to  me,  is  directly  in  point ;  the  circumstances  were  nearly 
similar,  they  were^  at  all  events,  similar  in  principle,  to  those  of 
the  present  case.  The  testator  bequeathed  to  his  wife  his  book 
debts,  his  monies  in  hand,  and  his  stock  in  trade.  To  his  ez&* 
cutors  he  bequeathed  his  money  upon  mortgage  or  other  security, 
and  money  in  the  funds.  Sir  John  Leach,  upon  a  view  of  the 
will,  was  of  opinion  that  it  was  the  intention  of  the  testator, 
under  one  or  other  of  these  descriptions,  to  dispose  of  every 
thing  that  could  be  considered  fairly  as  money.  That  was  the 
ground  and  basis  of  his  decision.  In  no  sense,  he  said,  could 
the  balance  at  the  banker's  be  considered  as  money  on  security  ; 
but,  in  a  reasonable  sense,  it  might  be  considered  as  money  in 
hand,  for  it  was  to  be  ready  when  called  for.  That  case,  there- 
fore, is  a  distinct  authority  for  the  present  decision,  for  I  think 
there  is  no  real  difference  between  money  in  hand  and  ready 
money. 

The  remaining  case  was  Taylor  v.  Taylorj{Jb)  before  the 
present  Master  of  the  Rolls,  in  which  the  question  arose  upon 
demurrer,  and  on  the  ground  that  a  balance  at  a  banker's  would  , 
in  its  ordinary  acceptation,  be  considered  as  ready  money,  he 
decided  that,  in  the  will  before  him,  it  passed  under  that  descrip- 
tion. 

Sir  Charles  Weiherell,  in  his  very  able  argument,  suggested 
difficulties  that  might  arise  in  particular  cases,  by  considering 
the  words  ''  ready  money,"  in  a  will,  as  embracing  the  testator's 
balance  at  his  banker's.  Those  circumstances  would  deserve  to 
be  considered  by  the  Court,  for  the  purpose  of  forming  a 
conclusioa  as  to  what  was  the  intention  of  the  testator 
in  the  particular  case  in  which  they  might  happen  to 
exist.  But  in  the  *present  case  there  is  no  such  difficulty  [*363] 
The  sums  in  question  were  balances  upon  ordinary 

*  {a)  5  Rnaa.  12.  (i)  1  Jor.  401. 

Vol.  I.  40 
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banking  accounts.  It  does  not  appear  that  any  interest  va^ 
payable  upon  them,  or  that  they  were  subject  to  any  timitatioD, 
restriction,  or  condition  of  any  description  ;  nor  does  it  appear 
that  the  sums,  though  large,  were  larger  than  the  average  sums 
usually  kept  at  his  banker's  by  this  very  wealthy  individual : 
and  therefore  it  is  one  of  the  plainest  cases  that  ean  be  eonceived 
of  an  ordinary  deposit  at  a  banker's  r  and,  considering  it  assach, 
I  am  of  opinion,  for  the  reasons  I  have  already  stated,  that  the 
judgment  of  the  Yice-Chaiicelior  was  correct.[l} 

[  I]  A  bcMinart  of  <<  all  ray  readj  money  at  my  banker's,  in  my  dweUing  boose  or 
elee where  ;  by  which  I  mean  money  not  invested  in  ■ecarity»  or  otfaerwin  bearinf 
interest,  but  what  I  may  have  in  hand  for  current  expeneee  at  the  time  of  my  de- 
cease ;"  was  held  to  pass  cash  balances  in  the  hands  of  the  testator's  bankoti  and 
of  his  ag^nt,  and  dividends  of  stock  dne  at  his  death ;  but  not  (he  rent  of  a  houM, 
and  the  interest  of  a  sum  dne  on  mortgage.  Frytt  v.  JSanifcett,  11  Sim.  55  A  Xkm* 
tator  bequeathed  "  all  the  goods  and  chattels,  plate,  linen,  money  at  the  btnkn's 
or  stock  in  the  ^wiU  de  Milano,  linen,  horses,  carriages  &&,  I  may  die  ponesMd 
of  at  Milan.'*  The  bequest  was  held  not  to  pass  Polish  certificates  and  Neapolitan 
bordereaux,  (being  government  obligations)  there  situate,  entitling  the  bearen  to 
receive  the  interest  and  capital  at  a  future  time  ;  that  such  securities  could  not  to 
considered  as  money  or  cash ;  and  that  not  having  their  locality  at  Milan,  they  did 
not  pass  under  the  words  et  oBtera  at  Milan.  Marptis  e/  Hertford  v.  LardLtm* 
iher,  7  Beav.  1.  As  to  the  construction  <t(  the  words  **  money — moneys— roedy 
money,"  &c.  in  a  bequest,  see  further  Mann  v.  Mann,  14  Johns,  fiep.  1.  Jteoiv. 
Stewart,  4  Russ.  69.  Kendall  v.  KendaU,  id.  36a  Ommaney  v.  Buteker,  Ton.  k 
Russ.  260.  Legge  v.  Aegill,  ibid.  note.  Ooeden  v.  DotteriU,  1  Mykie  5b  K.  5& 
Gaffney  v.  Hevey,  1  Dm.  &  Walsh,  12.  Rogera  v.  Thomae,  2  Keen,  &  Dmntm 
V.  Oaekoin,  id.  14.  Willie  v.  Plaekttt,  4  Beav.  208.  Beneon  v.  Wkittam,  2  SioL 
493.  S.  C.  5  Sim.  22.  Brooke  v.  Turner,  7  Sim.  671.  Midland  Couniiee  RaU- 
way  Company  v.  Oewin,  1  Collyer,  79.  Under  *'  securities  for  money"  slock  in 
the  funds  pass ;  but  whether  bank  stock  will  pass  ?  qutare,  Beoeehy  v.  Psdk,  1 
Sim.  iL  Stu.  500.  As  to  the  words  ^  outstanding  debts/'—*'  debentures,"  000 
Pkillipe  V.  Eaetwood,  Lloyd  &  G.  t.  Sng.  270. 
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Lank  v.  Barton. 

1943:  Oct  9L 

The  oommoo  injanction  may  he  disBolved  in  the  liong  Vaoation. 

The  day  after  the  Courts  had  risen  for  the  Long  Yacation 
the  Plaintiff  obtained  the  common  injunction  far  want  of  an 
answer.  The  Defendant  then  put  in  his  answer,  and  obtained 
from  ViceChaDceSlor  Wigram  (the  Vacation  Judge)  an  order 
nisi  to  dissolve  the  injunction  ;  and  on  the  31st  of  August,  the 
dajT  appointed  by  that  order  for  shewing  cause,  the  Plaintiff  not 
appearing,  the  order  was  made  absolute  upon  the  usual  affidavit 
of  service. 

Mr.  Caoke^  for  the  Plaintiff,  now  moved  before  the  Lord  Chan- 
cellor to  discharge  the  order  nisi  and  the  subsequent  ord^er  of 
the  31st  of  August,  for  irregularity:  contending  that  according 
to  the  old  practice  the  common  injunction  could  neither  be  gran- 
ted nor  dissolved  on  any  day  but  a  seal  day,  and  that 
although  that  practice  *was  no  longer  adhered  to  with  [*364] 
Kspect  to  granting  injunctions,  the  innovation  had  gone 
ao  further,  and  that  the  common  injunction  whenever  obtained 
could  be  dissolved  only  on  a  seal  day. 

Mr.  Whatley,  controy  cited  Fielding  v.  Capes,(a) 

The  Lord' Chancelix)r  said  that  the  Court  of  Chancery 
was  always  open  both  for  granting  and  dissolving  injunctions, 
and  that  it  was  competent  to  the  Court  to  appoint  any  day  for  hear- 
ing a  motion  that  the  Judge  might  think  fit.  His  Lordship 
added,  that  it  would  be  most  unjust  that  a  party,  having  obtained 
judgment  at  law,  should  be  prevented  from  issuing  execution 

(ii)4Madd.  393. 
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during  the  whole  of  the  Long  Vacation,  notwithstanding  he  had 
put  in  a  full  answer  denying  all  the  equity  of  the  bill. 

Motion  refused  with  costs.[l] 

{Ex  relatione  Mr.  Whatley,) 


Lord  Harborouoh  v.  Wartnabt. 

1844:  March  38, 29. 

AJl  motions  of  coane  may  be  made  oot  of  term  as  well  as  in  term»  on  any  day, 
whether  a  seal  day  or  not 

Mr.  Malins,  for  the  Plaintiff,  had  obtained  an  order  ex  parte 
from  the  Lord  Chancellor  on  a  day  out  of  Term  and  not  a  seal 
day,- for  one  of  the  Defendants  to  produce  certain  documents 
before  the  Master  pursuant  to  the  decree,  within  four  days,  or  in 
default  thereof  that  the  Serjeant  at  arms  should  go. 

[•365]  •Mr.  Wakefield  now  moved  to  discharge  that  order  for 
irregularity,  on  the  ground  that  it  was  contrary  to  the 
practice  of  the  Court  to  make  orders  of  course,  particularly  where 
they  affected  the  liberty  of  the  subject,  on  any  day  out  of  Term 
except  a  seal  day.    Saxby  v.  Saxby,{a)  Sharp  v.  Ashton.{b) 

Mr.  Anderdon  and  Mr.  Malins^  contra,  cited  Brierley  v.  Walms- 
icy,(c)  Earl  of  Chesterfield  v.  Bond,{d)  and  Reece  v.  Humble,{e) 
They  also  stated  that  since  the  report  of  Saxby  v.  Saxbt/  was 
published,  the  Vice-chancellor  of  England  had  questioned  its 
accuracy,  and  disclaimed  the  opinion  which  he  was  there  repre- 
sented to  have  expressed. 


(0)  7  Sim.  140.  (d)  2  BeaT.  263. 

(h)  a  V.  &  B.,  419.  (e)  10  Sim.  117. 

(c)  1  Keene,  141. 

[1]  SUigg  Y.  Brawn,  7  Bear.  513.  CUrki  v.  Cltrke,  4  Bear.  44a 
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The  Registrar,  (Mr.  Colville,)  also  mentioned  the  four  day  or- 
der in  the  case  of  Parsons  v.  Parsons  cited  in  Seton  on  Decrees, 
p.  240,  and  stated  that  the  order  for  the  Serjeant-at-arms  subse-* 
quently  made  by  Lord  Hardwicke  in  consequence  of*  the  first 
mentioned  order  having  been  disobeyed,  appeared,  from  the  Re- 
gistrar's  Book,  to  have  been  made  out  of  Term,  and  on  a  day  not 
a  seal  day. 

Mr.  Wakefield,  in  reply,  insisted  that  inasmuch  as  all  the 
modem  cases  cited  on  the  other  side  had  proceeded  upon  the 
10th  Order  of  December,  1833,  which  applied  only  to  the  com- 
mon injunction,  they  were  exceptions  which  proved  the  rule  for 
which  he  contended. 

The  Lord  Chancellor  said  he  would  consult  with  the 
other  branches  of  the  Court  before  he  disposed  of  the  case. 

*0n  the  following  day  his  Lordship  said,  [*366] 

The  question  argued  before  me  yesterday  was,  whether 
the  motion  for  a  four  day  order,  which  is  a  motion  of  course, 
could  be  made,  out  of  Term,  on  a  day  not  a  seal  day.  It  is 
clear,  the  old  rule  was,  that  such  a  motion  could  not  be  made 
out  of  Term  except  on  a  seal  day,  although  in  Term  it  might  be 
made  on  any  day.  The  rule  was  so  laid  down  by  Lord  Eldon 
in  Sharp  v.  Ashton,  and,  indeed,  it  was  carried  so  far  that  even 
where  the  seal  was  continned  for  three  or  four  days,  it  was  not 
competent  to  make  such  a  motion  unless  the  counsel  was  in- 
structed on  the  first  day  of  the  seal. 

Such  was  the  practice  at  the  time  when  Sharp  v.  Ashton  was 
decided.  I  place  no  reliance  on  the  decision  in  the  time  of  Lord 
Hardwicke,  first,  because  it  does  not  appear  that  the  point  was 
discussed ;  secondly,  because  the  contrary  rule  has  been  distinct- 
ly laid  down  by  Lord  Eldon.  The  question  then  is,  whether  that 
practice  has  since  been  departed  from.  In  the  case  of  Brierley  v. 
Walmslejf  it  was  departed  from  under  particular  circumstances. 
The  question  there  arose  upon  an  order  for  the  common  injunc- 
tioUi  and  the  decision  was  rested  expressly  upon  the  ground  and 
principle  of  the  10th  Order  of  December,  1833 : 1  consider  it  there** 
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fore,  an  affirmance  of  the  general  rule.  The  same  question  came 
before  Lord  Cottenham  in  the  case  of  Lord  Ferrers  v.  Fisher.{a) 
but  it  was  not  necessary  to  decide  it,  because  the  party  bad  pre- 
cluded himself  from  taking  advantage  of  the  irregularity  (if  any) 
by  his  own  conduct ;  the  point  of  practice  therefore  was  notdecided. 
The  question,  however,  came  again  before  the  Master  of  the 
[•367]  Rolls  in  the  case  of  Lord  Chesterfield  v.  *Bond;  and  it 
is  material  to  consider  that  decision,  and  the  ground  of  it. 
That  decision  did  not  proceed  upon  any  general  order,  but,  on 
analogy  to  what  had  been  decided  with  respect  to  the  commoix 
injunction  for  want  of  an  answer.  The  injunction  in  that  case 
was  for  want  of  appearance  ;  but  from  analogy  and  on  the  ground 
of  convenience,  the  Master  of  the  Rolls  thought  it  might  be  had 
on  a  day  not  a  seal  day. 

I  think  that  analogy  may  with  propriety  be  extended  farther, 
and  that  the  same  principle  of  public  convenience  which  guided 
thedecisioa  of  the  Master  of  the  Rolls  in  that  case  applies  equal- 
ly to  the  present,  and  warrants  me  in  laying  it  down  as  a  gene- 
xal  rule  of  practice  for  the  future,  that  motions  of  course  may  be 
made,  out  of  Term  as  well  cus  in  Term,  on  any  day,  whether  a 
seal  day  or  not. 

I  have  communicated  on  the  subject  with  the  Vice-Chancellor 
of  England,  Vice-Chancel  lor  Knight  Bruce,  and  the  Master  of 
the  Rolls,  and  they  all  agree  with  me  in  thinking  that  the  ana- 
logy to  which  I  have  referred  ought  40  be  extended  to  all  cases. 
Public  convenience  is  obviously  in  favour  of  such  a  course,  and 
in  the  present  circumstances  of  the  Court  I  see  no  reason  against 
it 

I  shall  therefore  refuse  the  motion  to  discharge  this  order ;  but, 
as  there  has  been  no  previous  decision  upon  the  point,  without 
costs.[l] 

(a)  1  Kaene,  144,  n. 

{I]  So,c«Bt8  were  not  girtn  against  a  party  actin|r  voder  advice  received  from 
the  officen  of  the  Court  TonUinson  ▼.  Switine$tonj  1  Keen,  13.  Nor  where 
ChAre  was  a  reasonable  doubt  as  to  the  practice.  Brierley  v.  WalmiUy,  id.  144.  So, 
where  party  has  been,  mislead  by  preTioas  decision.    Brooks  y.  Ptirfon,  Cr.  ^  Ph. 
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*ZULUETA  V.  Ardouin.  [*368] 

1843:  Dec.  17. 

Leave  gtTj9  under  particular  eiroYmMtancea  to  a  Deifendant,  whoee  answer  had 
been  reported  insufficient,  to  set  down  exceptions  to  the  report  for  ar^^nment* 
notwithstanding  he  had  been  served  with  an  order  giving  the  FlaintifF  leave  to 
amend,  and  requiring  the  Defendant  to  answer  the  exceptions  and  amendments 
together. 

The  Master  having  made  his  report,  allowing  exceptions  to  an 
answer,  between  one  and  two  o'clock  on  Saturday  afternoon,  the 
Defendant  filed  exceptions  to  the  report,  and  gave  the  Plaintiff 
notice  thereof  in  the  course  of  the  same  day.  At  ten  o'clock  on 
Monday  morning  the  Plaintiff  served  the  Defendant  with  an  or- 
der, obtained  at  the  Rolls,  for  leave  to  amend,  and  that  the  De- 
fendant should  answer  the  exceptions  and  amendments  together, 
notwithstanding  which  the  Defendant  afterwards,  and  in  the 
course  of  the  same  day,  obtained  and  served  an  order  to  set  down 
the  exceptions.  The  Plaintiff  thereupon  moved  before  the  Vice- 
Chancellor  of  England  that  the  last  mentioned  order  might  be 
discharged  and  the  exceptions  taken  off  the  file  with  costs :  and 
his  Honor  having  made  an  order  accordingly,[L}  the  Defendant 
now  moved  by  way  of  appeal  before  the  Lord  Chancellor  that 
that  order  might  be  discharged,  and  that  the  order  for  leave  to 
amend,  ifcc,  might  be  discharged  .with  costs,  or  that  the  excep* 
tions  might  remain  on  the  file  and  the  Defendant  be  at  liberty 
to  take  such  steps  as  might  be  necessary  for  the  purpose  of  having 
them  heard  by  the  Court,  and  that,  if  necessary,  the  order  for  leave 
to  amend,  <fcc.,  might  be  discharged,  varied,  or  suspended  until 
final  decision  upon  the  exceptions. 

Mr.  Russell^  and  Mr.  CHffard  for  the  appeal  motion. 

The  rule  of  practice  supposed  to  have  been  laid  down  by  Lord 
Eldon  ioFarquharson  Y.Balfour,(a)  and  on  which  theYice- 
Chancellor's  order  proceeded,  was  not  *in tended  by  Lord  [*369J 
Eldon  to  be  so  rigorously  applied   as  it  has  been  in  the 

(a)Jac.  587. 
[1]  The  case  before  the  V.  C.  is  reported,  13  Sim.  631.. 
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present  case ;  aad,  at  all  events,  his  Honor  has  enforced  it  too 
harshly  by  giving  the  Plaintiff  the  costs  of  his  motion.  In  Far- 
quharsan  v.  Balfour  the  Defendant  had  been  contumacious,  and 
was  guilty  of  great  laches ;  and  though  it  is  true  that  in  the  re- 
cent case  of  Olengall  v.  Blandf  where  there  was  np,  laches, 
Yice-Chancellor  Wigram  considered  himself  bound  by  Loid 
Eldon'sVule,  yet  his  Honor,  in  consideration  of  the  strictness  of 
the  practice,  refused  costs  to  the  party  who  sought  to  avail  him- 
self of  it.  It  is  evident  that  if  the  rule  is  to  be  rigorously  enforc- 
ed in  a  case  like  the  present,  no  degree  of  diligence  on  the  part 
of  a  Defendant  will  prevent  the  Plaintiff  from  depriving  him  of 
his  right  to  appeal  from  the  Master's  decision  ;  for  the  PlainUff 
may  obtain  his  order  immediately  upon  the  report  being  filed, 
whereas  the  Defendant  cannot  apply  for  his,  until  he  has  also 
filed  exceptions  to  the  report. 

Mr.  Wakefield  and  Mr.  Rogers^  contra. 

The  Lord  Chancellor. — I  observe,  that  in  Farquharsm  * 
V.  Balfour^  Lord  Eldou  does  not  put  it  upon  the  particular  cir- 
cumstances of  the  case,  but  states  what,  upon  inqui^,  he  had 
ascertained  to  be  a  general  rule  of  practice.  I  think,  thereforei 
that  in  that  respect  the  Vice-Chancellor's  order  is  right  i  and  the 
only  question  upon  this  motion  is,  whether  the  Defendant  is 
entitled  to  be  let  in  to  argue  the  exceptions.  Now  that  is  an  in- 
dulgence which  requires  merit  to  be  shewn,  and  the  only  merits 
in  this  case  are,  that  the  party  was  a  little,  and  but  a  little,  too 
late.  If,  however,  I  allow  the  indulgence  on  that  ground  alone, 
shall  I  not  be  virtually  abrogating  the  rule  ? 

[*370]        •Mr.  Russell 

The  object  of  this,  as  of  all  rules  of  practice,  is  to 
guide  the  proceedings  and  to  keep  the  parties  to  reasonable  dili- 
gence ;  not  to  deprive  either  party  of  his  right  to  take  the  opin- 
ion of  the  Court  upon  a  decision  of  the  Master. 

The  Lord  Chancellor. — I  think  I  ought  to  let  the  party  in 
on  payment  of  the  costs.    The  first  part  of  the  motion  I  must 
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refuse  ^ith  costs :  the  second  alternatiye  I  shall  grant,  on  pay- 
ment of  costs  on  the  ground  that  there  has  been  so  much  dili- 
gencSa  and  activity  on  the  part  of  the  Defendant — that  he  has 
been  beaten  by  so  very  little  ia  what  may  not  improperly  be 
called  a  race  between  the  parties — ^that  he  is  Mtilled  to  indul- 
gence. I  may  observe  that  the  rules  of  practice  appear  to  be 
adhered  to  with  much  more  rigour  here  than  in  courts  of  law; 
I  am  sure  that,  in  such  a  case  as  this,  a  court  of  law  would  have 
let  the  party  in  without  any  hesitation.  i 


Roberts  v.  Marchant. 


1843:  Jan.  25;  Not.  U. 

The  only  exception  to  the  role  that  the  appellant  is  entitled  to  begin,  is  where  a 
Defendant  appeals  from  the  whole  of  a  decree. 

To  a  salt  by  the  personal  repreaentatiye  of  a  Tender  of  real  estate  for  specific  per- 
formance of  the  contract  of  sale*  the  real  rapKsentatiTe  of  the  Tender  is  a  neces- 
sary party. 

This  was  a  suit  by  the  administrator  of  a  vendor  of  real  es- 
tate against  the  purchaser  for  specific .  performance  of  the  con- 
tract of  sale*  The  porcbai^e^  taMJng  by  his  answer  suggested 
that  the  heir-at-law  erf"  the  vendor*  was  a  necessary 
party,  the  Plaintiff  set  the  *cause  down  upon  that  ob-  [*371] 
jection,  under  the  39th  Order  of  August  1841,  and  Tice- 
Chancellor  Wigram  having  allowed  the  objection,  the  Plaintiff 
a]^)ealed  from  that  decisi(m.[lj 

The  appeal  now  coming  on  to  be  heard,  , 

Ux.  Tripp  for  the  Defendant^  claimed  the  right  to  begin  on 
the  ground  that  he  had  begun  in  the  Court  below,  and  that  this 
was  merely  a  rehearing  of  the  cause  upon  the  same  objec- 
tion. 

r 

[)1  The  paae  befiiKt  tfa«  Vice-Chaiic«ilor  is  nported  1  Hare>  547. 
Vol.  L  41 
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Mr.  Wakefield  for  the  Plaintifi)  contended  that  the  cas^  was   «B 
analogous  to  an  appeal  from  an  ord6r  allowing  a  plea  or  demtl^      ' 
ler,  in  which  caaes  the  practice  was  for  the  appellant  \&  be- 

gin.(a) 

The  Lord  Chancellor. — It  appears  that  the  only  excep- 
tion to  the  rule  that  the  Appellant  is  entitled  to  begin,  is 
where  the  Defendant  appeals  from  the  whole  of  a  decree.  And 
the  reason  for  that  exception  I  take  to  be  this,  that  the  P/aintiff 
may  at  the  rehearing  adduce  new  evidence,  and  shape  .his  case 
differently;  and  it  is  therefore  convenient  that  he  should  in  all 
«i}ch  cases  begin,  in  order  tbatbe  may  state  to  the  Ck>urt  at  once 
how  he  shapes  his  case;  But  that  reason  does  not  apply  where 
the  subject  of  the  appeal  is  a  particolar  objection  to  the  frame  of 
the  anit.  I  think  therefore,  that  in  these  cases  the  general 
rule  should  pt>evail,  and  that  the  appellant  ought  to  be* 
gin.[2J 

(*372]       *l[r.    Wakefield  and  Mr.  HQgers^  in  support  of  the 
appeal. 
The  only  proper  parties  to  a  suit  for  specific  performance  are        f 
those  who  were  parties  to  the  extract,  or  if  they  be  dead,  the 
parties  who  represent  their  rights  under  it,  Tasker  v.  S/naUJ{j^ 
Now  the  right  of  a  vendor  andit  Acontnol  for  the  sale  of  real         \ 
estate  is  simply  a  right  to  the  pttrchase  money,  and  that  i%lU 
vpon  his  death  devolves  upon'his  personal  reprasdntative.    Bia 
heir  is  as  completely  disinheirited  by  the  contract  as  he  woald  ba 
by  a  devise,  or  by  a  deed  conveying  the  estate  to  a  trustee  tot 
sale :  and  yet  it  is  clear  that  to  a  bill  ftr  speciia  peyformaoce  ^ 
a  contract  entered  into  by  such  devisee  or  tniatee,the  heir-at-laiiL 
would  not  be  a  necessary  party:  for  a  vendor  claiming  under  a 

(a)  For  hutanoMi  of  this  practice,  oee  Kay  r.  MarahaU,  I  Myl.  and  Cr.  373 ; 
Vtnon  r,  Vnwn,  %  MyL  &  Cr.  145.;  Mtomey  General  j.  Mayor  <^ ifvwkk$9 
Myl.  &'Cr.  406. ;  ElUce  r.  Ooodson,  3  MyL  &  Cr.  653. 

(b)  3  Myl.  Sl  Cr.  63.  « 

[9]  Pnt^l^ T. Pnol^ef,  7  B«|t.  ^J.  /n,  the  M^^tf^t/uPrinfeMfSfrUtimtif, 
post  449.    /niAf  MaMer9/r0iojMibAi,i|9it864»andnottAm.Ed.]||»id. 
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will  is  not  boand  to  establish  the  will  against  the  heir,  Morri- 
son V.  Arnold  ;{a)  still  less  is  a  trastee,  under  a  deed  in  trust  for 
sale  by  which  real  estate  has  been  converted  into  personalty,^ 
bound,  in  a  suit  between  himself  and  a  purchaser,  to  mak&  the» 
heir  of  the  grantor  a  party  for  the  purpose  of  enabling  him  to 
contest  the  ralidity  oi  the  deed  by  which^  he  is  disinherited. 
The  Yice-Chancellor  assumed  that  if  the  vendor  in  this  case  had 
left  a  will  devising  the  estate,  the  devisee  would  have  been  a  ne- 
cessary fwrty  to  the  >uit.    But  in  Calven  on  Parties,(6)  from 
which  his  Honour  appears  to  have  adopted  that  proposition,  the 
only  case  cite4  in  support  of  it  is   Townsend  v.  Champer- 
noirne,(c)  which  does  not  warrant  it.    For  there,  it  was  not  the 
vendor  but  the  purchaser  who  had  devised  the  estate,  and   the. 
suit  having  been  revived  against  his  executors  only,  the  objec- 
tion taken  was,  that  his  devisees  were  not  n^ade parties  : 
which  objection  *of  course  prevailed,  because  the  devi-    [*373J 
sees  were  the  parties  who  had  succeeded  to  his  interest 
under  the  contract    On  the  other  hand  there  is  an  unreported 
case  of  Williams  v.  Shawy{d)  before  Sir  J.  Leach,  where  upon 
the  death  of  a  vendor  who  had  filed  a  bill  for  specific  perfor- 
mance against  the  purchaser,  his  executors  revived  the  suit  be- 
fore  decree,  without  making  his  heir  at  law  a  party :  and  from  a 
manuscript  note  of  the  case,  ex  relatione  Mr.  Pepys,  with  which  . 
we  have  been  furnished  by  Mr.  Walker,  it  appears  that  the  ob- 
jection was  taken  at  the  hearing,  but  that  it  was  overruled. 

Mr.  Tripp,  cotUra. 

Mr.  WakefieU  in  repij. 


Nov.  11. — The  Lord  Chancellor. — This  was  a  suit  by 
the  administrator  of  the  vendor  against  the  purchaser  of  an  es- 
tate for  a  specific  performance  of  the  agreement  of  sale.  The 
Defendant  by  his  answer  objected  that  the  heirat-law  of  the 
vendor  ought  to  have  been  a  party  to  the  suit.    The  Yice-Chan- 

(«)  19  Vafc  673.  (c)  9  Price,  130. 

(i)  P.  393.  (4  tteg.  Ub.  B.  1818.  f.  1805. 


} 


373  •      CASES  IN  CHANCERY. 

# [ 

^  1643.— Roberta  y.  Mazohant. 

■#    . •' 


cellor  Wigram  allowed  the  objection.    This  is  an  appeal  from 
that  decision. 

It  was  argued  that  by  the  contract  the  estate  was  coDvertd 

^into  personalty,  and  that  the  heir-at-law  had  no  interest  in  tbe 

matter.    But  that  is  to  assume  the  very  point  in  controversy, 

for  the  heir-at-law  may  dispute  the  contract  and  controvert  its 

Validity.    It  was  further  argued,  that,  as  a  general  rule,  it  is  not 

neoessary  to  make  parties  to  the  bill  those  who  are  not  parties 

to  the  contract :  but  that  rule  does  not  extend  to  repre* 

[*374]    sentatives  ;  and  the  *beir-at-law  is  the  representative  of 

the  vendor  as  to  the  realty. 

The  cases  which  were  cited  do  not  apply.  The  mortgagee, 
it  is  said,  need  not  be  a  party  in  a  suit  by  the  mortgagor.  Bat 
his  interest  is  not  affected  by  the  sale,  and  on  payment  of  the 
mortgage  money  by.  the  purchaser  it  entirely  ceases.[3]  So,  as 
to  the  cases  where  the  sale  is  by  a  person  holding  the  estate 
undmr  a  conveyance  or  a  devise  ;  the  heir-at-law  of  the  grantor 
or  devisor  need  not  be  made  a  party :  he  does  not  claim  through, 
or  in  any  way  represent,  the  vendor.  I  agree  with  the  Vice- 
chancellor  that  the  purchaser  is  not  to  be  prejudiced  by  the  death 
of  the  vendor,  but  is  entitled  to  the  same  benefit  from  a  decree 
as  if  it  had  passed  against  the  vendor  himself. 

A  case  of  Williams  v.  Shaw  was  cited  in  the  course  of  the 
argument  at  the  bar,  in  which  the  Yice-Chancellor  is  said  to  have 
decided,  upon  the  objection  being  taken  at  the  hearing,  that  the 
heir-at-law  was  not,  in  a  case  of  this  nature,  a  necessary  party 
to  the  suit.  That  case  was  not  mentioned  in  the  Court  telow. 
Neither  the  argument  q|  the  bar,  nor  the  reasons  of  the  judgment, 
are  stated.  I  do  not  think,  if  it  had  been  referred  to,  it  wotild, 
under  these  circumstances,  have  changed  the  opinion  of  that 
learned  Judge  in  the  present  case.    It  has  not  altered  min6.[4] 

Appeal  dismissed. 

[3]  DdUon  y.  Hayter,  7  Beay.  313.     Ta$ker  r.  SmaU,  3  Myl.  &  Cr.  69. 
[4]  Wood  Y.White,  4  Myl.  &  Cr.  460.    Robertnn  y.  The  Great  Weetern  ReH^ 
way  Company 1 10  Sim.  314. 
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•In  the  Matter  of  the  Princess  Bariatinski.[1]        [*3T5] 

1843 :  Dec.  21. 

A  cominissioQ  of  laaacy  may  issae  against  an  alien. 

Ttte  domicile  of  the  party  against  whom  a  commission  of  lunacy  is  applied  for,  is 
not  material  to  the  question  of  jurisdiction,  though  it  may  he  material  to  the 
question  of  discret^n,  if,  for  instance,  the  party  has  come  here  for  a  short  time 
or  for  a  particular  purpose. 

This  was  a  Petition  for  a  commission  of  lunacy.  The  lady, 
who  was  the  subject  of  it,  was  the  daughter  of  a  Russian  noble- 
man, and  was  born  in  Russia  in  the  year  1807 ;  but  her  mothefi 
who  was  a  daughter  of  Lord  S.,  an  English  peer,  having  died 
in  giving  her  birth,  she  was  shortly  afterwards  sent  over  by  her 
father  to  England,  and  committed  to  the  care  of  her  maternal 
grandmother  and  aunt,  by  whom  she  was  accordingly  brought 
up.  Her  father  died  in  1826 ;  and  in  1829,  being  about  a  year 
after  she  attained  twenty-one,  she  exhibited  symptoms  of  mental 
demngement,  and  soon  afterwards  became  a  confirmed  lunatic, 
in  which  state  however,  she  continued  to  live  under  the  care  of 
her  mother's  family,  without  any  application  being '  made  for  a 
commission  of  lunacy,  until  the  year  1843,  when  Prince  Baria- 
tinski, her  half-brother,  came  over  to  this  country,  and  claimed 
the  custody  and  management  of  her  person  and  property,  insist- 
ing that  by  the  laws  of  Russia  he  was  entitled  to  it  as  the  head 
of  his  family.  In  consequence  of  that  claim  this  petition  was 
presented  by  her  maternal  aunt,  under  whose  care  she  was  living  ; 
aud  the  petition  now  came  on  to  be  heard  together  with  a  coun- 
ter petition  by  Prince  Bariatinski,  which  prayed  that  a  commis- 
sion might  not  issue,  or  if  it  did,  that  proper  directions  might  be 
given  as  to  who  was  to  have  the  couduct  of  it ;  and  that  the 
petitioner  might,  in  the  meantime,  be  allowed  access  to  the 
lunatic. 

The  fortune  of  the  Princess  was  stated  to  consist  of  about 
30,0002.  in  the  British  funds,  and  some  real  estate  in  Rus- 
sia. 

[1]  S.C.  Post.  442. 
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[*376]    'There  being  no  dispute  as  to  the  fact  of  lunacy,  the  only 

questions  were 
.    First,  as  to  the  jurisdiction — having  regard  to  the  alienage  of 
the  Princess,  and  also  to  her  domicile,  respecting  which  there 
was  a^dispute  whether  it  was  English  or  Russian. 

Secondly,  supposing  that  a  commission  ought  to  iissue,  who 
was  to  have  the  conduct  of  it. 

With  respect  to  the  latter  point,  it  was  stated  in  one  of  the  affi- 
davits that  the  lunatic  had,  in  the  year  1830,  made  a  wiJI  in  fa- 
vour of  her  aunt,  and  that  circumstance  was  urged  as  a  ground  for 
giving  the  conduct  of  the  commission,  if  granted,  to  the  Prince. 
On  the  first  question, 

The  Lord   Chancellor  said ;   the  domicile   was  imma- 
terial to  the  question  of  jurisdiction,  though  it  might  be  material 
"to  the  question  of  discretion ;  if  for  instance  the  party  had  come 
here  for  a  short  time,  or  for  a  particular  purpose. 
With  respect  to  the  alienage, 

It  was  admitted  by  the  counsel  who  argued  for  the  commis- 
sion, that  they  had  been  unable  to  find  any  reported  casein  which 
an  alien  had  been  the  subject  of  a  commission  of  lunacy ;  but 
they  contended  that  tliere  was  no  reason  for  confining  the  bene- 
fit arising  from  the  exercise  of  this  branch  of  the  royal  preroga- 
tive to  the  Queen's  subjects  ]  and  that  in  a  case  of  undoubted 
lunacy  the  Lord  Chancellor  would  always  grant  a  com- 
[*377]  mission  where  either  the  person  of  the  party  or  any  of 'his 
property  was  within  the  local  limits  of  the  jurisdiction. 
Lady  Marr^s  Case  ;(a)  Ex  parte  Southcot  ;(6)  //i  re  Hous- 
toun.{c) 

On  the  other  hand  it  was  insisted  that  by  the  law  of  Russia 
the  Prince  wasentitled  to  the  custody  of  his  sister,  and  that  the  Lord 
Chancellor  had  no  right  to  interfere  with  a  party  on  whom  a  fo- 
reign jurisdiction  had  already  attached.  Dean  of  St-  PauVt 
Case.{d)  The  following  passages  also  were  cited  from  Valtel.(e) 
'<  The  state,  which  ought  to  respect  the  rights  of  other  nations, 

(a)  Cited  in  Ex  parte  Annandale,  Ambl.  89.    (d)  Vin.  Abr.  tit.  Lanalic,  (A.  3.) 

(b)  2  -Vex.  401.  (e)  Law  of  Nations,  B.  ii.  Ch.  8. 
{e)  1  Ran.  313. 
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'  and  in  general  those  of  all  mankind,  cannot  arrogate  to  herself 
any  power  over  the  person  of  a  foreigner,  who,  though  he  has 
entered  her  territory,  has  not  becooie  her  subject."  ....*•  !BLny 
power  which  the  lord  of  the  territory  might  claim  over  the  pro« 
party  of  a  foreigner  would  be  equally  derogatory  to  the  rights  of 
the  individual  owner,  and  to  those  of  the  nation  of  which  he  is  a  . 
member." 

[The  Lord  Chancellor. — That  supposes  that  the  proceed- 
ing is  directed  against  the  party :  this  is  all  for  his  benej6.t.]  - 

It  was  then  suggested  that  if  a  commission  were  to  issue,  and 
a  committee  of  the  estate  were  appointed,  the  members  of  Lord* 
S.'s  family,  who  had  hitherto  had  the  management  of  the  luna- 
tic's property  in  this  country,  would  be  liable  to  account  for  the 
past  income,  both  to  the  committee  so  appointed,  and  to  the 
*      Prince  as  curator  by  the  laws  of  Russia. 

[*The  Lord  Chancellor. — The  Court  would  not  [*378] 
allow  them  to  be  molested  improperly.    I  think  there  is 

'^        very  great  doubt  whether,  after  a  committee  has  been  appointed 

r  and  the  property  has  become  vested  in  him,  the  Court  would  per- 

mit any  other. party,  claiming  to  represent  the  estate,  to  sue  in 
that  character.] 

Ja  the  course  of  the  argument  the  Secretary  handed  up 
to  the  Lord  Chancelloir  a  long  list  of  cases  in  which  commissions 
had  issued  against  parties  having  foreign  names,  but  in  none  of 

^  which  it  appeared  whether  the  parties  where  aUens  or  not. 

^1*  On  the  conclusion  of  the  argument. 

The  Lord  Chancellor  said  : — ^I  am  satisfied,  unless  some 
authority  can  be  cited  to  the  contrary,  that  the  Court  has  juris- 
diction, and  that  it  is  its  duty  to  throw  protection  around  the  per- 
I  son  and  prpperty  of  an  individual  in  this  sijtttation.    The  li^t  of 

foreign  names  with  which  I  have  hfi^a  flemished  is  not  quite 
conclosive  of  ibfi  jurisdiction  to  grahit  a  commission  againat  en 
ali^  ;  bat  it  is  very  improbable  that  all  those^  parties  should  hate 
been  subjeclB  of  this  country.    The  Crown  does  not  take  posses- 
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idon  of  the  lanatic^s  property  for  its  own  benefit ;  but  it  takes  it 
by  its  officers,  for  the  purpose  x>f  applying  the  income  to  the  par- 
ty'H  maintenance  and  accumulating  die  surplus  for  him  in  case 
he  recovers,  or  applying  it  according  to  the  directions  of  his  will, 
if  he  happen  to  have  made  one  before  he  became  insane.  What 
can  be  more  proper,  what  more  humane,  what  more  consistent 
with  the  geneml  character  of  the  law  of  England,  than  such  a 
course  ? 
I  think,  therefore,  a  commission  ought  to  issue ;  and  I  see  no 
sufficient  reason  why  the  aupt  who  has  hitherto  had 
[•379]  *the  care  of  the  lunatic,  should  not  have  the  conduct  of 
it ;  but  to  guard  against  any  thing  improper,  Prince  Ba- 
riatinski  shall  have  full  opportunity  of  attending,  and  adducing 
such  evidence  as  he  may  think  necessary  for  the  interest  of  die  . 
lunatic,  and  in  the  meantime  he  shall  have  access  to  her,  (in  com- 
pany, of  course,  with  the  medical  gentleman,)  in  order  to  prepare 
for  the  investigation. 

The  SoUcUor-General,  Sir  Charles  Wetherell,  and  Mr.  Wd- 
pole  appeared  in  support  of  the  petition  for  the  commission. 

Mr.  Stuart  and  Mr.  Wal/ord  for  the  cross  petition. 


'  In  the  Matter  of  William  Holland  and  in  the  Matter  of  the 
Stat.  66  G.  3.  c.  60. 

1843  :  March  14, 15,  30. 

The  taxed  costs  of  the  Attorney-General  and  the  CommisiionerB  for  the  Redaction 
of  the  National  Debt,  npon  applications  nnder  the  56  6/3.  c  SO,  are,  in  the  abencs 
of  special  droamstanoeSi  to  be  paid  ovi  of  the  fond  recovered. 

This  was  a  petition  presented  hy  William  Holland,  a  lunatic, 
and  hf  John  Sealey  Townsend,  the  committee  of  his  estate, 
pmying  that  the  Master's  report,  made  under  the  usual  reference, 
which  had  been  dii^cted  upon  a  former  petition  of  the  same  par* 
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ties,  might  be  confirmed^  and  that  a  sum  of  1400^.  stock,  which, 
in  consequence  of  no  dividends  having  been  claimed  for  upwards 
of  ten  years,  had,  in  the  year  1841,  been  transferred  under  the' 
provisions  of  the  above  mentioned  Act  from  the  name  of  the  peti-» 
tioner  William  Holland  into  the  names  of  the  Commissioners  for  the 
reduction  of  the  national  debt,  might  be  retransferred  into 
the  name  of  the  petitioner  J.  S.  Townsend,  as  such  •com-    [•380] 
mittee,  and  that  all  dividends  due  and  unreceived  there- 
on might  also  be  paid  to  the  same  petitioner. 

March  14.-Attbe  rising  of  the  Court  this  day,  Mr.  Wray^  ascoun- 
sel  for  the  Attorney-General  and  the  Commissioners,  asked  leave  to 
have  the  |)etition  put  in  the  Lord  Chancellor's  paper  under  the 
following  circumstances: 

On  the  hearing  of  the  petition  before  Vice-Chancellor  Knight 
Bruce,  Mr.  Wray  had  asked  that  the  costs  of  the  Attorney-Gene- 
ral and  the  Commissioners  might  be  ordered  to  be  paid  out  of 
the  stock  and  dividends  which  the  peticion  sought  to  have  trans-, 
ferred  and  paid,  stating  ihat  such  had  been  the  uniform  practice 
upon  petitions  of  this  kind  ever  since  the  act  had  passed  ;  in  sup- 
port of  which  assertion  he  mentioned  two  unreported  cases  of  Ex 
parte  Lafertej^a)  and  Ex  parte  Ram,{b)  in  the  latter  of  which 
Lord  Cottenham  had,  on  a  similar  application  by  the  counsel  for 
the  Attorney-General  and  the  Commissioners,  caused  an  enquiry 
to  be  made  into  the  practice,  and  had  ultimately  ordered  the  costs 
of  those  parties  to  be  paid  as  was  now  asked.  Mr.  Lloyd,  how- 
ever, who  appeared  for  the  petitioners,  having  objected  to  such  an 
order  in  the  present  case,  the  Vice-Chancellor  declined  to  make 
it,  observing  that  the  Court  had,  under  the  statute,(c)  a  discretion 
to  make  such  an  order  or  not  as  the  justice  of  the  case  might  re- 
quire, and  that  as  the  statute  gave  the  public  the  benefit  of  the 
accumulations  upon  the  dividends  of  the  stock  from  the  time  of 
its  transfer  into  the  names  of  the  commissioners  to  the  time  of 
its  being  claimed  by  the  owner,  it  was  reasonable,  in  the  absence 
of  any  special    circumstances,    that   the   costs  of  the   Attor- 

(a)  V.-C,  29  April,  1837.  (c)  Sect  5. 

(fc)L.C.,30,May  1838. 
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[*381]  ney-General,  *and  the  Commissioners  who  represeoted  the 
public  on  these  applications,  should  be  paid  out  of  the 
accumulations,  and  not  out  of  the  fund  which  the  party  recover- 
ed :  but  his  Honour  added  that  as  it  was  represented  that  a  con- 
trary practice  had  uniformly  prevailed^  and  as  the  question  was 
one  of  considerable  public  importance,  he  would,  if  Mr.  Wray 
wished  it,  suspend  his  judgment  in  order  that  an  application 
might  be  made  to  the  Lord  Chancellor  to  hear  the  petition. 

March  16. — The  Lord  Chancellor  having^ranted  the  applica* 
tion,  the  petition  now  came  on  to  be  heard,  when 

Mr.  TFray  observed  that  the  statute,  though  undoubtedly  a 
benefit  to  the  public,  was  a  still  greater  benefit  to  the  claimant 
of  the  stock,  who,  but  for  the  statute,  would  liave  had  to  file  a 
bill  against  the  Bank  of  England,  and  would  then  perhaps  have 
recovered  only  the  arrears  of  dividends  for  six  years ;  whereas 
the  statute  enabled  him,  by  a  summary  proceeding,  to  recover 
all  the  dividends,  or  the  caphal  stock  which  had  arisen  from  their 
investment;  the  accumulations  upon  such  investment,  which, 
but  for  the  statute,  would  never  have  arisen,  being  all  that  was 
given  to  the  public. 

Mr.  Lloyd^  contra. 

Thb  Lord  Chancellor,  on  the  conclusion  of  the  argument, 
intimated  an  opinion  in  conformity  with  that  of  the  Vice-Chan- 
cellor,  observing  that  the  statute  had  clearly  given  the  Court  a 
discretion  upon  the  subject,  but  added  that  if  it  should  appear 
that  that  discretion  had  always  been  exercised,  in  one  way,  he 
should  not  be  disposed  to  depart  from  the  practice  as  so  establish- 
ed, and  that  he  would  therefore  direct  an  inquiry  to  be 
[•382j  *made  for  the  purpose  of  ascertaining  what  the  practice 
had  been. 


March  20.— The  Lord  Chakcellor. — The  result  of  the 
inquiry  that  I  have  made  is,  that  the  practice  has  been  uniform 
to  allow  the  Attorney-General  and  the  Commissioners  their  costs 
upon  these  applications,  out  of  the  stock  and  dividends  recover- 
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ed ;  and  that  no  exception  to  that  practice  is  any  where  to  be 
found.  Indeed,  it  can  hardly  be  considered  a  hardship  upon  the 
petitioner:  all  that  he  is  entitled  to  is  the  amount  of  the  dividends 
which  have  accrued  upon  his  stock  since  they  were  last  claimed : 
the  investigation  of  his  claim  is  rendered  necessary  by  his  own 
laches ;  and,  therefore,  it  is  not  unreasonable  that  he  should  pay 
the  cost  of  it ;  after  all  he  only  pays  part  of  the  costs,  for  they 
are  taxed  as  between  party  and  party,  and  the  extra  costs  of  the 
Attorney-General  and  the  Commissioners  are  thrown  upon  the 
accumulations.  The  practice  appears  to  have  been  established 
under  Lord  Eldon,  and  to  have  gone  on  without  any  variation 
under  successive  Chancellors  ever  since ;  unless,  therefore,  a  very 
special  case  were  made,  I  should  not  feel  .warranted  in  departing 
from  it.  The  order,  therefore,  in  this  case  must  be  in  the  form 
which  that  practice  has  establi8hed.[l] 


•Attorney-General  v.  Rickards.  [*383] 

1844:  Febniary29;  March  1. 

In  an  information  seekingr  to  aet  aside  a  deed  alleged  to  have  been  executed  in  fraud 
of  proceedings  uoder  an  outlawry.  Held  not  impertinent  to  state  that  at  the 
time  of  the  execution  of  the  deed  the  outlaw  was  residing  at  Holyruod  to  avoid 
his  credilofs,  or  that  his  object  in  executing  the  deed  was  to  delay  and  defeat  his 
creditors. 

Though  it  ii  not  necessary  that  the  Relator  in  an  information  should  have  an  in- 
terest in  the  subject  of  the  suit,  yet  a  statement,  of  only  a  few  lines,  shewing 
what  interest  the  Relator  had,  was  held  not  to  be  impertinent  but  mere  snrpla- 


"Wbeie  the  Master  and  the  Court  below  had  come  to  different  conclusions  upon  ex- 
ceptions for  impertinence,  the  Lord  Chancellor,  in  affirming  the  decision  of  the 
Court  below,  gave  no  costs  uf  the  appeal. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls, 
by  which  he  had  held  that  certain  exceptions  taken  by  the  De- 

[1]  Ex  parte  JoUiffe,  6  Beav.  168. 
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fendant  to  the  Information  for  impertinence,  and  which  had  been 
allowed  by  the  Master,  were  not  sustainable.[l] 

The  information  stated  that  Frederick  Engler,  one  of  the 
Relators,  had  recovered  a  judgment  of  outlawry  against  the  De- 
fendant Arthur  Annesley  in  an  action  on  a  bond  ;  that  a  writ 
of  capias  uilagatum  had  issued  thereon,  under  which  an  in- 
quisition had  been  taken,  but  that,  in  consequence  of  a  deed  which 
had  been  executed  by  Annesley  after  the  issuing  of  the  capias^ 
conveying  all  his  real  estates  to  the  two  other  Defendants,  Bick- 
aids  and  Walker,  on  certain  nominal  and  collusive  trusts,  the 
Sheriff  had  returned  that  Annesley  was  not  seized  of  any  lands 
within  the  county.  The  substance  of  the  prayer  was,  that  the 
Attorney-General,  on  behalf  of  her  Majesty,  might  have  the 
benefit  in  equity  of  the  judgment  of  outlawry,  and  of  the  writ 
of  capias  utlagatum  issued  thereon ;  that  the  deed  might  be 
declared  fraudulent  and  void  as  against  the  right  and  title  of  her 
Majesty  under  the  said  outlawry;  and  that  the  Defendants 
might  account  for  the  estates  conveyed  to  them  by  the  deed,  and 
be  restrained  from  receiving  the  rents. 

Three  of  the  passages  excepted  to  were  as  follows. 
[*384]  "  *That  by  indenture  of  assignment,  beanng  date  the 
19th  day  of  August  1833,  the  said  Frederick  Engler  for 
good  and  valuable  consideration,  duly  assigned  the  said  bond, 
and  all  principal  monies  and  interest  due  or  to  become  due  there- 
on, unto  John  Stulz  and  Samuel  Housley,  the  two  other  Rela- 
tors herein  named." 

"  That  the  said  indenture  was  devised  and  contrived  fraudulent- ' 
ly  for  the  purpose  and  intent  to  delay,  hinder,  or  defraud  the 
creditors  of  the  said  Defendant  A.  Annesley  of  their  just  and 
lawful  actions,  suits,  debts,  and  demands,  and  in  particular  to 
delay  and  defeat  the  debt  of  the  said  Frederick  Engler,  and  his 
proceedings  in  or  under  the  said  outlawry." 

"  That  at  and  before  the  time  of  executing  the  said  indenture, 
the  said  Defendant  A.  Annesley  was  residing  at  Uolyrood  House 
for  the  purpose  of  avoiding  his  creditors,  or  of  preventing  orde- 

[I]  The  case  before  the  Master  oC  the  Rolls  is  reported  6  Beav.  444.  S.  C.  ina 
mbseqaent  stage,  8  Beav.  3(^0. 
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laying  the  proceedings  against  him.  and  he  was  in  very  embar- 
rassed circumstances,  and  indebted  in  very  large  sums  of  money 
which  he  was  wholly  unable  to  pay." 

Four  other  passages  of  about  equal  length  with  those  above 
set  forth,  were  the  subjects  of  other  exceptions,  but  were  not  par- 
ticularly adverted  to  in  the  argument. 

Mr.  Wakefield  and  Mr.  Kenyon^  in  support  of  the  appeal. 
The  passage  included  in  the  first  exception  is  impertinent,  be- 
cause it  is  not  necessary  that  Relators  should  have  an  interest 
ia  the  subject  of  the  suit ;  Redesd.  PI.  p.  99.     With  respect  to 
the  other  passages,  the  allegations  contained  in  them  are  wholly 
immaterial,  except  on  the  assumption  that  the  claim 
made  by  the  •information  is  made  on  behalf  of  creditors,    [•385] 
whereas  it  is  the  claim  of  the  Crown  alone :  whatever 
interest  creditors  may  have  in  its  enforcement  is  not  a  matter  of 
right,  but  of  mere  grace  and  favour  on  the  part  of  the  Crown ; 
V.  Bromlef/,{a)  Cuddon  v.  Hubert(b)    All  that  the  At- 
torney-General has  to  prove  is,  that  the  proceedings  in  the  out- 
lawry were  regular,  and  that  the  deed  was  a  fraud  upon  the 
rights  of  the  Crown.    But  the  stat.  13  Eliz.  c.  6.,  from  which 
the  language  of  these  passages  is  evidently  borrowed,  will  not 
help  him  in  that,  for  the  conveyances  affected  by  that  statute  are 
made  void  as  against  creditors  only,  pot  as  against  the  Crown.  And 
it  has  been  decided,  that  an  alienation  before  inquisition,  though 
after  outlawry,  will  bar  the  right  of  the  Crown;  Brilton  v. 
Cole.{c)    The  statement  contained  in  the  third  passage  is  also 
irrelevant ;  for  if,  by  reason  of  the  Defendant  being  at  Holyrood 
or  elsewhere  out  of  the  jurisdiction,  the  outlawry  was  bad,  the 
circumstance  of  his  being  there  for  the  purpose  of  avoiding  his 
creditors,  would  not  make  it  good ;  Hesse  v.  Wooded)    If  the 
information  had  prayed  such  relief  as  would  alone  have  made 
these  statements  material,  it  ought  to  have  been  an  information 
and  bill :  but  then  it  would  have  been  multifarious.     The  object 
of  the  draflman  has  been  to  obtain  indirectly  the  benefit  of  such 

(o)  2  P.  Wms.  269.  (c)  I  Salk.  395. 

(6)  7  Sim.  485  {,d)  4  7Vnnt.  691. 
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a  course  without  exposing  himself  to  the  objection  to  which  it 
would  have  beeu  liable.  The  Dafendant  ought  not  to  be  em- 
barrassed in  his  defence  b^  any  such  artifice. 

Mr.  Campbell^  in  the  absence  of  Mr.  Russell,  contra. 

Mr.  Wakefield,  in  reply. 

[•386]        *The  Lord  Chancellor. — It  strikes  me  that  these 
passages  are,  at  most,  nothing  more  than  what  would, 
in  pleadings  at  common  law,  be  called  surplusage. 

As  to  the  first,  it  may  be  unnecessary,  but  I  think  it  is  not  so 
immaterial  as  to  justify  me  in  pronouncing  it  impertinent:  it 
may  have  been  introduced  for  the  purpose  of  shewing  the  Attor- 
ney-General that  the  relators  had  something  to  do  with  the  suit, 
and  that  he  might  safely  sanction  it. 

As  to  the  second ;  there  is  no  doubt  that  the  interest  of  a  cred- 
itor in  the  property  of  an  outlaw  is  derived  entirely  from  the 
courtesy  of  the  Crown,  and  is  not  matter  of  right ;  but  if  it  is 
the  universal  practice  for  the  Crown  to  indemnify  the  creditor 
out  of  the  proceeds  of  the  outlawry,  is  it  irrelevant  to  say  that 
the  deed  was  executed  for  the  purpose  of  depriving  the  creditor 
of  the  benefit  of  the  outlawry  ?  The  immediate  object  of  the 
deed,  no  doubt,  was  to  defeat  the  right  of  the  Crown  ;  but  if  the 
motive  for  the  act  was  to  prejudice  the  interest  of  the  creditor,  it 
surely  is  not  immaterial  to  allege  that.  Where  a  party  is 
charged  with  fraud,  it  is  always  a  material  question  to  ask  what 
motive  he  could  have  had  for  doing  the  act ;  and  the  motive  would 
be  left  to  the  jury.  Suppose  that,  on  a  question  as  to  the  validity 
of  this  deed,  a  witness  should  prove  a  conversation  with  the  out- 
law, in  which  the  latter  said  that  he  executed  the  deed  to  defeat 
the  proceedings  under  the  outlawry,  and  to  deprive  the  creditor 
of  the  benefit  of  them ;  would  not  that  be  material  evidence  ? 

Then,  as  to  the  other  passage,  I  do  not  think  it  is  im- 
[•387]    material  to  the  validity  of  the  deed,  that  the  party  *was 
at  the  time  when  he  executed  it,  secreting  himself  in 
Hoiyrood  House. 
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This  is  my  present  opinion  upon  these  passages ;  but  I  will 
look  through  the  information,  and  consider  the  other  exceptions, 
before  I  dispose  of  the  case. 

On  the  following  day,  his  Lordship  said : 

I  adhere  to  the"  opinion  1  gave  yesterday  as  to  the  three  prin- 
cipal exceptions.  1  have  looked  through  the  others,  and  I  think 
they  resolve  themselves  into  the  first.  As  to  that,  the  relators 
have  introduced  three  lines, — only  three  lines — stating  how 
they  are  concerned  in  interest.  Non  ego  paucis  offendar  mac- 
ulis. 

None  of  the  passages  would,  at  common  law  be  considered  as 
any  thing  more  than  mere  surplusage.  You  sometimes  get  an 
order  there  to  strike  out  an  unnecessary  count :  but  a  few  words 
more  or  less  in  a  declaration  would  not  be  a  ground  for  a  refer- 
ence to  the  Master  to  strike  them  out.  I  think,  therefore,  the 
order  of  the  Master  of  the  Rolls,  was  right.[2] 

[2]  In  this  case,  when  before  him,  the  Master  of  the  Rolls,  Lord  Luagdale  said; 
"  The  matter  complained  of,  independent  of  the  interrogatories,  contains  twenty  lines 
in  the  stating  and  charging  part.  I  am  not  at  all  prepared  to  say  that  matter  of  this 
length,  introduced  into  pleadings  might  not  be  so  plainly  irrelevanti  and  so  unlikely  to 
afford  any  foundation  for  the  relief  prayed,  as  to  make  it  proper  to  apply  to  the  Court 
|o  expunge  it  as  impertinent  But  consider  the  questions  which  constantly  arise  at 
the  bearing,  as  to  the  materiality  or  immateriality  of  an  allegation.  Those  who 
are  accustomed  to  attend  courts,  hear  from  day  to  day,  arguments  alleged  at  the 
bar  by  counsel  on  the  one  side,  that  a  particular  allegation  is  important,  and  by 
the  other  side  that  it  is  not ;  and  the  courts  in  their  judgments^  and  upon  the  result 
of  a  careful  examination,  reject,  I  think  I  may  say  without  exaggeration,  four-fifths 
of  what  is  alleged  to  be  material,  and  found  their  judgments  on  the  remaining  filth. 
Those  who  are  acquainted  with  this  course  of  proceeding,  and  with  the  real  difficul- 
ty there  often  is  in  ascertaining  whether  an  allegation  is  material  or  not,  would  net 
in  the  least  degree  be  disposed  to  concur  in  the  opinion  that  because  a  fact  may, 
at  the  hearing,  or  at  the  end  of  a  cause,  turn  out  to  be  immaterial,  it  is  therefore 
to  be  treated  as  impertinent  from  the  beginning.  I  think  that  these  exceptions  to 
ihe  Master's  report  ought  to  be  allowed,  and  for  this  reason,  that  it  will  be  matter 
of  argument  upon  the  merits  of  the  cause,  at  the  hearing,  whether  these  passages 
are  or  are  not  material.  It  is  matter  of  importance  to  avoid  unnecessary  length ; 
but  it  is  of  much  more  importance,  in  discussing  a  question  of  length  or  materiality, 
not  to  determine  the  merits,  before  the  court  has  before  it  all  that  is  material  to  the 
merits."  6  Beav.  449,  50.  Prolixity  is  impertinenee ;  and  where  that  which  is 
impertment  is  so  mixed  up  with  that  which  is  pertinent,  that  the  one  cannot  be  sepa- 
rated from  the  other,  the  whole  must  be  treated  as  impertinent.  Byde  v.  Afasfermas» 
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Mr.  Wakefield  submitted  that,  as  the  Master  had  allowed  the 
exceptions,  there  ought  to  be  no  costs  of  the  appeal. 

The  Lord  Chancellor  thought  that  reasonable,  and  di;»- 
missed  the  appeal  without  costs.[3] 


[*388J  *CooPER  V.  Emery. 

1844:  Feb.  38. 

The  period  for  which  a  good  title  \a  required  to  be  ihown  is  still  aizty  yean,  not- 
withstanding the  Stat.  3  &  4  W.  4.  c.  27. 

The  right  of  a  pnrchaser  to  a  covenant  for  the  production  of  documents  couUto- 
ttng  part  of  his  title,  does  not  extend  to  copies  of  Court  Rolls  or  indentoieB  of 
bargain  and  sale  enrolled,  unless  they  are  in  the  possession  or  power  of  the  vendor. 

A  purchaser  is  not  entitled  as  a  matter  of  course  to  a  covenant  for  the  prodactioa 
of  all  documents  contained  in  the  abstract  of  title,  which  are  not  delivered  to 
him,  but  only  of  those  which  are  necessary  to  make  out  a  good  sixty  yeais'  title. 

This  was  a  suit,  by  a  vendor  against  a  purchaser,  for  specific 
performance  of  a  contract  for  the  sale  of  a  small  portion  of  an 
estate  formerly  copyhold,  but  which  had  been  enfranchised  in 
the  year  1799. 

Two  abstracts  had  been  delivered ;  one  relating  to  the  copy- 
hold title,  and  commencing  with  a  surrender  dated  the  8th  of 
May  1736,  the  other  relating  to  the  title  of  the  lord  of  the 
manor,  and  commencing  with  a  settlement  dated  the  20th  of 
March  1736. 

Under  a  reference  to  the  Master  to  inquire  whether  the  pur- 
chaser was  entitled  to  any  and  what  covenants,  to  produce  any 
and  which  of  the  documents  contained  in  these  abstracts,  the  Mas- 
ter reported  that  he  was  entitled  to  a  covenant  for  the  production 

Cr.  and  Ph.  270-72.  A  Defendant  against  whom  an  attachment  has  been  sealed 
for  want  of  answer,  cannot  refer  the  bill  for  impertinence.  Petty  v.  Lontdakt  i 
Myl.  &  Cr.  545.  As  to  impertinence  in  an  answer,  see  Wag$iaffr.  Bryan,  t 
Kuss.  &  M.  38.    Davis  v.  Cripps,  2  Yo.  &  Coll.  C.  C.  435. 

[3]  Affirmed  by  the  House  of  Lords,  February  25,  1845.  12  CI.  &  Fm.  ^ 
See  farther  Lord  Hwrhorough  v.  Wartnahy^  ante  367,  6l  n.  (1)  ibid. 
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t>f  one  only.  To  that  report  the  purchaser  filed  an  exception, 
insisting  that  he  was  entitled  to  a  covenant  for  the  production 
of  all  tho  documents  except  a  few  of  recent  date,  which  as  they  rela- 
ted exclusively  to  the  piece  of  land  in  question,  were  to  be  de- 
livered to  him.  Amongst  the  documents  specified  in  the  exception 
Were  several  copies  of  the  Court  Rolls  and  indentures  of  bargain 
and  sale  enrolled.  The  Yice-Chancellor  allowed  the  exception, 
observing  that,  according  to  the  practice  of  conveyancers  the 
purchaser  was  entitled  to  a  covenant  for  the  production  of  all 
the  documents  that  were  found  in  the  abstract,  on  the  ground 
that  the  vendor,  by  abstracting  them,  had  shewn  that  he  con- 
sidered them  necessary  to  make  out  a  good  title»(a} 

*Tbe  Plaintiff  appealed  from  that  decision.  [*389] 

The  questions  raised  by  the  appeal  were 

First,  whether  the  effect  of  the  stat.  3  and  4  W.  4.  c.  27.  had 
been  to  shorten  the  period  for  which  a  good  title  was  required 
to  be  shewn. 

Secondly,  whether  the  purchaser  was  entitled  to  the  produc* 
(ion  of  such  of  the  documents  mentioned  in  the  abstract,  as  were 
copies  of  the  Court  Rolls,  or  indentures  of  bargain  and  sale 
enrolled. 

Mr.  BetheU  and  Mr.  Stratton  for  the  Appellants 

Mr.  Walker  and  Mr.  Hopper  for  the  Respondent. 


Feb.  28. — The  Lord  GHANCELLOR^-^Several  points,  and 
points  of  importance,  were  argued  upon  this  appeal.  The  first 
and  the  most  important,  was  the  effect  of  the  statute  of  3  &  4 
W.  4.  as  to  the  period  to  which  a  good  title  should  extend  since 
the  passing  of  that  act  It  was  supposed  that,  by  the  operation 
of  that  act,  it  was  not  necessary  that  the  title  should  be  carried 
back,  as  formerly,  to  a  period  of  sixty  years,  but  that  some  shor- 
ter period  would  be  proper.  It  appears  that  conveyancers  have 
entertained  different  opinions  on  the  subject ;  but,  after  cousid* 

(a)  See  10  Sim.  609. 
ToL.  L  43 
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ering  it,  I  am  of  opinion,  that  the  statute  does  not  introdiM 
any  new  rule  in  this  respect ;  and  that  to  introduce:  any  new 
rules  shortening  the  period  would  affect  the  security  of  thlesv 
One  ground  of  the  rule  ;was  the  duration  o[  human  life ;  and 
that  is  not  affected  by  the  statute.  It  is  true  that,  in  other 
[*390]  respects,  the  security  of  a  sixty  years^  title  is  'better 
now  than  it  was  before.  But  I  think  that  is  not  a  suffi- 
cient reason  for  shortening  the  period — for  adopting  forty  years^ 
or,  as  it  has  been  suggested  by  a  high  authority,  fifty  years  in- 
stead of  the  sixty.  I  think  the  rule  ought  to  remaia  as  it  is^ 
and  that  it  would  be  dangerous  to  make  any  alteration. 

Another  question  is,  whether  the  purchaser  is  entitled  in  this 
case  to  a  covenant  for  the  production  of  copies  of  the  Conrt 
Rolls.  If  the  vendor  has  these  copies,  or  if  they  are  in  his  pow- 
er, he  is  bound  to  produce  them ;  but  if  not,  I  think  the  purcha- 
ser is  not  entitled  to  call  for  a  covenant  to  produce  them;  be- 
cause he  may  at  any  time  resort  to  the  Rolls  themselves,  and 
make  use  of  them  in  evidence.  I  think  that  is  quite  sufficient, 
and  I  believe  that  is  also  the  opinion  of  the  most  eminent  and 
experienced  conveyancers^ 

Then  with  respect  to  the  indenture  of  bargain  and  sale,  if  it 
be  a  bargain  and  sale  within  the  statute  10  Ann.  c.  18.,  it  falls 
within  the  same  principle  as  the  copies  of  Court  Rolls,  be- 
cause the  purchaser  may  always  have  access  to  the  enrol- 
ment, and  by  the  statute  the  copy  of  the  enrolment  is  made 
evidence. 

I  do  not  think,  (and  I  say  this  with  great  deference,  from  the 
experience,  in  this  branch  of  learning,  of  the  Yice-Chancellor,) 
I  do  not  think  that  merely  because  an  instrument  is  stated  in  the 
abstract  of  title,  it  therefore  follows  that  the  purchaser  is  end- 
tied,  as  a  matter  of  course,  to  a  covenant  to  produce  it^  Such  a 
rule  would  be  injurious  to  purchasers  themselves :  for  it  woold 
induce  parties  to  withhold  all  information,  but  what  they  weie 
strictly  bound  to  give. 

The  result  therefore  is,  that  the  purchaser  is  entitled  to  a 

covenant  for  the    production    of  all    the    documents 

[*391]    'contained  in  the  abstract,  which  are  necessary  to  make 

out  a  good  sixty  years'  title,  except  such  as  being  copies 
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ef  Court  Rolls  or  indentures  of  bargain  and  sale  enrolled  within 
the  statute  of  Anne,  are  not  in  the  possession  or  power  of  the 
3»«ndor,fIJ 


Smith  v.  Henley. 

1S44?  March  8,  9, 14. 

▲  court  of  eqmiij  euinot,  auy  more  than  a  coart  of  law,  receive  parol  evidenco 
of  the  eontenCe  of  a  written  agreement,  which  appeara  never  to  have  been  stamped, 
even  where  it  ia  proved  to  have  been  fraudulently  destroyed  by  the  party  against 
whom  it  is  sought  to  be  enforced. 

This  was  a  suit  for  the  speciiSc  performance  of  an  agreement 
alleged  to  have  been  made  between  the  Plaintiff  and  a  Mr.  War- 
ren, as  agent  of  one  Ede  deceased,  for  a  lease  to  the  Plaintiff  of  a 
dwelling-house  and  premises  formerly  the  property  of  Ede,  and 
which  now  belonged  to  the  Defendants  as  his  devisees. 

The  bill  stated  that  in  consequence  of  an  advertisement 
which  had  appeared,  announcing  that  the  premises  were  to  be 
let  at  a  rent  of  80/.,  with  a  reference  for  further  particulars  to 
Mr.  Warren,  the  Plaintiff  in  the  month  of  February  1838,  ap- 
plied to  Mr.  Warren  on  the  subject,  and  eventually  agreed  with 
him  as  the  agent  of  Ede,  to  take  a  lease  of  the  premises  for 
twenty-one  years,  determinable  at  the  expiration  of  the  first  sev- 
en or  fourteen  years  of  the  term,  at  the  yearly  rent  of  80Z.,  and 
that  an  agreement  in  writing  bearing  date  in  or  about  April 

[I]  Barclay  ▼.  Rainej  1  Sim.  &  Stn.  449.  Hodgkinaon  v.  Cooper,  9  Beav 
904-9.  A  porehaser  is  entitled  to  **  usual  and  proper  covenants."  **  Covenants 
become  usaal  and  pooper  eovesants,  only  because  by  common  consent,  they  are 
loond  easential  to  perfect  the  contract  between  the  parties."  Wigram,  V.  C. 
BlaMy  V.  Whieldon,  1  Hare,  181.  If  after  a  contract  for  sale  of  an  estate,  but 
before  the  title  is  accepted,  the  title  deeds  be  destroyed  by  accident,  the  vendor  cannot 
eooipel  a  specific  performance  of  the  contract,  unless  he  can  furnish  the  purchar 
asr  with  the  means  of  shewing  what  were  the  contents  of  the  destroyed  deeds, 
ud  of  proving  that  rach  deeds  were  duly  executed  and  delivered*  Bryant  v.  Busk^ 
4&IIM.L 
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1838,  was  thereupon  made  and  signed  between  and  by  Wairea 
as  the  agent  of  Ede  and  the  Plaintiff,  whereby  Warren  as  sach 
agent  agreed  to  grant,  and  the  Plaintiff  agreed  to  take  a  lease  of 
the  premises  for  twenty-one  years,  commencing  from  the 
25th  of  March  1838,  determinable  at  the  expiration  of 
[*392]  *the  first  seven  or  fourteen  years  of  the  term,  upon  no- 
tice as  therein  mentioned,  at  the  yearly  rent  of  80/.  payable 
quarterly.  And  it  was  thereby  agreed,  that  all  taxes  payable  in 
respect  of  the  premises  should  be  allowed  by  Ede  up  to  the 
commencement  of  the  tenancy,  and  that  the  Plaintiff  should 
have  immediate  possession  thereof,  and  that  a  lease  should, 
without  delay  on  the  part  of  Ede,  be  duly  prepared  and.  exe« 
cuted. 

The  bill  then  stated,  that  in  pursuance  of  the  agreement,  and 
shortly  after  the  date  thereof  the  Plaintiff  was  let  into  posses- 
sion of  the  premises,  and  that  he  expended  a  considerable  sum 
in  necessary  repairs  upon  the  faith  of  an  agreement  between 
himself  and  Ede,  that  he  should  be  allowed  such  expenses  out 
of  the  rent :  but  that  upon  his  applying  to  Ede  shortly  after 
completion  of  the  repairs,  to  execute  a  lease  to  him  in  conformi- 
ty with  the  agreement,  Ede  not  only  refused  to  do  so,  but  bar- 
ing obtained  from  Warren  the  possession  of  the  memorandum, 
refused  to  deliver  the  same  to  the  Plaintiff,  or  to  give  him  any 
counterpart  thereof. 

The  Defendants  by  their  answer  said,  they  had  been  informed 
and  believed,  and  therefore  admitted  that  the  Plaintiff  did  agree 
with  Mr.  Warren  as  the  agent  of  Ede  to  take  a  lease  of  the  pre- 
mises for  the  term  of  twenty-one  years  determinable  as  in  the 
bill  mentioned,  and  that  Warren  did,  as  such  agent,  agree  to  grant  a 
lease  accordingly,  and  that  an  agreement  in  writing  for  such 
lease  was  executed  by  Warren  as  such  agent,  and  by  the  Plain- 
tiff;  but  at  what  time  it  was  executed,  or  what  were  the  partic- 
ular terms  and  conditions  of  it,  they  did  not  know.  How- 
ever, they  said,  they  believed  it  was  not  stamped  as  by  law  re- 
quired. 

Mr.  Warren,  who  was  examined  on  the  part  of  the  Plain- 
tiff^ stated  in  his  evidence  that  in  the  beginning  of 
[•393]    *the  year  1838,  he  was  employed  by  Ede  to  let  the  pre- 
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mises  in  question,  and  that  on  the  lOth  of  February  he 
agreed  to  let  them  to  the  Plaintiff,  if  the  references  given  by  him 
were  satisfactory ;  and  that  it  being  found  on  enquiry  that  such 
references  were  satisfactory,  the  memorandum  of  agreement  was 
drawn  up  by  him,  and  reduced  into  writing,  whereby  it  was 
agreed  to  let  the  premises  on  lease  for  seven,  fourteen,  or  twenty- 
one  years  to  the  Plaintiff  at  the  rent  of  80/.  a  year,  but  whether 
the  agreement  was  signed  by  the  deponent  on  behalf  of  Ede, 
and  also  by  the  Plaintiff,  he  could  not  with  certainty  depose,  al- 
though he  had  a  faint  idea  that  it  was  signed  by  himself  and  also 
by  the  Plaintiff. 

Mr.  Famell,  who  had  acted  in  the  transaction  as  solicitor  for 
Ede,  and  who  was  also  examined  on  the  part  of  the  Plaintiffi 
stated  that  an  agreement  in  the  handwriting  of  Mr.  Warren,  and 
signed  by  him  as  the  agent  of  Ede,  and  also  by  the  Plaintiff,  was 
brought  to  him  in  or  about  the  month  of  April  1838  by  Ede, 
with  instructions  to  prepare  the  necessary  lease  to  the  Plaintiff; 
that  the  said  agreement  was  to  the  best  of  his  recollection  in 
conformity  with  some  printed  bills  distributed  by  Warren,  but 
that  he  was  unable  to  state  more  particularly  the  purport  of  it. 
That  it  remained  in  his  (the  deponent's)  possession  for  three  or 
four  months,  when  Ede  requested  to  have  it  back  to  shew  to  Mr. 
Warren,  and  that  the  deponent  accordingly  gave  it  back  to  Ede, 
who  then  stated  that  he  had  taken  a  great  dislike  to  the  Plain- 
tiff^ and  that  he  would,  if  he  could,  prevent  him  from  having  a 
lease  of  the  premises.  That  in  consequence  of  a  subsequent  ap- 
plication from  the  Plaintiff  to  proceed  with  the  preparation  of 
the  lease,  the  deponent  applied  to  Ede  for  the  agreement,  to  ena- 
ble him  to  prepare  the  lease,  when  Ede  stated  that  he  had  not 
got  it,  that  he  knew  nothing  abouL  it,  nor  would  such 
agreement  *ever  be  seen  again ;  and  in  fact,  he  intima-  [*394] 
ted  that  the  agreement  was  destroyed. 

The  same  witness,  on  his  cross-examination,  stated,  that  when 
he  returned  the  memorandum  to  Ede,  it  was  not  stamped. 

The  cause  now  came  on  to  be  reheard  before  the  Lord  Chan- 
cellor, upon  the  appeal  of  the  Plaintiff  from  a  decree  of  the 
Master  of  the  Rolls,  by  which  an  issue  was  directed  to  try 
whether  an  agreement  in  the  terms  stated  in  the  bill  bad  ever 
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been  signed  in  or  about  the  month  of  April  1838  by  the  Plaintiff 
and  Warren  as  the  agent  of  Ede ;  with  liberty  to  the  Judge  to 
endorse  any  special  matter  on  the  postea. 

Mr.  K,  Parker  and  Mr.  Bacon,  for  the  Plaintiff,  having  read 
the  evidence  of  Parnell,  for  the  purpose  of  tracing  the  memo- 
randum of  agreement  into  the  hands  of  Ede,  were  proceeding  to 
read  parol  evidence  of  its  tenor,  when 

Mr.  Wakefield  and  Mr.  Bacon  for  the  Defendants  objected 

that  such  evidence  could  not  be  received,  as  it  was  proved  that  the 

written  agreement  had  never  been  stamped,  citing  Rippiner  v. 

Wright,{a)  in  which  it  was  held  that  where  an  agreement  on 

unstamped  paper  had  been  destroyed,  no  parol  evidence  could  be 

given  of  its  contents,  even  though  it  had  been  destroyed  by  the 

wrongful  act  of  the  party  taking  the  objection,  the  Court  there 

observing  "  that  it  was  the  duty  of  the  parties  to  an  agreement  to 

take  care  that  when  it  was  executed  it  was  properly  stamped, 

and  that  it  was  one  of  the  risks  attendant  upon  an  omis- 

[*395]    sion  to  do  this,  that  if  any  accident  •happened  to  the 

agreement  before  the  stamp  was  affixed,  there  was  no 

remedy  upon  it  whatsoever." 

On  the  other  hand,  the  counsel  for  the  Plaintiff  cited  Bousfidd 
V.  Godfrey,{b)  where,  it  appearing  that  the  Defendant,  who  had 
lost  or  destroyed  the  original  agreement,  had  a  copy  of  it  in  his 
possession,  the  Court  ordered  him  to  produce  the  copy  for  the 
purpose  of  being  stamped,  and  directed  that  if  the  Plaintiff  could 
produce  the  copy  duly  stamped  at  the  trial,  the  Defendant  should 
be  precluded  from  setting  up  the  original. 

The  Lord  Chancellor.— If  there  was  in  this  case  a  copy  of 
of  the  agreement,  or  if  your  witness  could  verify  from  recollection 
the  precise  terms  of  the  agreement  on  which  you  rely,  so  that  you 
might  take  them  down  in  writing  and  produce  that  writing  at  the 
Stamp  Office,  I  should  be  very  glad  to  act  uponihe  authority  of  that 

<4i)  2  B.  &  Aid.  478.  (6)  5  Bing.  418. 
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case ;  but  it  does  Dot  appear  that  any  body  has  a  copy,  and  your 
witnesties  state  only  the  general  tenor  of  the  agreiBment  and  not 
Che  contents  of  it. 

For  the  Plaintiff! 

In  Hart  r.  Hart(a)  the  Tice-Chancellor  held  that  the  onus 
lay  upon  the  party  taking  the  objection^  to  prove  that  the  instru- 
ment was  not  stamped  at  the  time  when  secondary  evidence  was 
offered ;  and  here  all  that  is  proved  is,  that  the  instrument  was 
not  stamped  when  it  was  taken  out  of  the  possession  of  Famell : 
it  may  have  been  stamped  since. 

*The  Lord  Chancellor. — No  doubt,  the  (mus  lies  in  [*396] 
the  first  instance  upon  the  party  taking  the  objection;  and 
the  Courtwillrequirestrictproof  of  the  fact  before  it  will  allow  the 
objection  ;  but  this,  like  all  other  conclusions  of  fact,  is  a  matter 
of  inference  from  the  circumstances  which  are  proved.  .  Now 
here  it  is  proved  that  this  agreement  was  not  stamped  when  Mr. 
Ede  took  it  away  from  Mr.  Farnell ;  and  it  cannot  be  supposed 
that  Mr.fEde  would  afterwards  have  paid  a  penalty  for  the  pur- 
pose of  having  an  instrument  stamped  which  he  wanted  to  get 
rid  of.  I  am  therefore  compelled  to  come  to  the  conclusion  that 
the  instrument  never  was  stamped. 

For  the  Plaintiff: 

A  court  of  equity  will  go  further  than  a  court  of  law  in  ad- 
mitting secondary  evidence  of  an  instrument,  the  original  of 
which  is  not  to  be  found ;  more  particularly  where  the  original 
has  been  destroyed  by  the  party  who  would  have  been  bound 
by  it ;  Cookes  v.  HeUier,{b)  Whitfield  v.  Fausset,{c)  Cole  v.  Gib- 
8on.{d)  The  Ship  Registry  Act  and  the  Statute  of  Frauds  are 
both,  like  the  Stamp  Act,  founded  on  public  policy,  and  yet  in  a 
case  of  fraud  this  Court  will  give  relief  against  the  express 
words  of  those  statutes ;  Mestaer  v.  Gillespie.{e) 

The  Lord  Chancellor. — This  is  quite  a  different  question. 

(a)lHare,  L  (d)  Ibid.  503. 

(6)  1  Vet.  seu.  334.  (c;UVe8.62L    See  p.  G3& 

(e)  Ibid.  387. 
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The  Stamp  act  was  passed  for  the  protection  of  the  Teirenue,  and 
it  expressly  provides  that  the  instrument  shall  not  be  proved 
in  evidence  unless  properly  stamped.    I  have  no  power 
[*397]    *under  any  circumstances,  to  dispense  with  that  condi- 
tion. 
The  Plaintiff's  counsel  then  insisted,  that  as  the  bill  stated  a 
parol  agreement  as  well  as  a  written  one,  and  as  the  former  was 
admitted  by  the  answer,  which  did  not  set  up  the  Statute  of 
Frauds,  that  admission  was  sufficient  to  entitle  them  to  a  de- 
cree ]  Huddleston  v.  Briscoe  ;(a)  but 

The  Lord  Chancellor  said ;  What  is  relied  on  as  a  parol 
agreement  is  mere  treaty ;  where  a  parol  agreement  is  followed 
by  one  in  writing,  the  latter  supersedes  the  former,  and  consti- 
tutes the  only  agreement  between  the  parties.[l] 

On  the  conclusion  of  the  argument,  his  Lordship  after  briefly 
recapitulating  the  several  answers  that  had  been  attempted  to 
be  given  to  the  objection,  said  that  he  adhered  to  his  opinion, 
that  the  objection  was  insuperable  ;  and  as  the  PlaintifRiad  faQ- 
ed  to  prove  that  which  was  the  foundation  of  his  case,  the  bill 
must  be  dismissed. 

Mr.  Wakefield  then  asked  for  the  costs  of  the  suit  as  well  as 
of  the  appeal,  insisting  that  he  was  entitled  to  the  former  upon 
the  merits,  as  he  was  prepared  to  shew  from  the  evidence :  and 
that  as  the  appellant  had  failed  in  his  appeal,  he  was  entitled  to 
the  costs  of  that  also,  by  the  ordinary  rule. 

The  Lord  Chancellor. — The  case  has  been  decided  npon 
the  objection  for  want  of  a  stamp.  If,  instead  of  insisting 
upon  that  objection,  you  had  allowed  the  merits  to  be  gone 

(a)  11  Yes.  583. 

[1]  Bradley  y,  TheWashington  ^c.  Steam  Packet  Company,  13  P<iteiB89, 103.4. 
ParkhttrttY,  Van  Cortlandt,  I  Johns.  Ch.  Rep.  172.  273.  Mumford  ▼.  MePker- 
9on,  1  Johns.  Rep.  418.  Van  OBtrand  r.  Reed,  1  V^end.  424.  Seabury  v.  Hunger- 
/ori{,  2  HiU  84.  StaekpoU  ▼.  Arnold,  U  Mass.  Rep.  30.  Barber  t.  Brace,  3 
Conn.  Rep.  9.  2.  Kent's  Comm.  556. 1  Story's  £q.  §  160.  Pal.  Pr.  k.  Ag.  (Eki.  by 
Diml.)357.n.3. 
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inlo,  you  *aiight  perhaps  have  satisfied  me  that  you  [•398] 
were  entitled  to  have  the  bill  dismissed  with  costs :  but 
having  chosen  to  ask  for  the  decision  of  the  Court  upon  a  point 
which  is  wholly  independent  of  the  merits,  it  cannot  be  right  that 
you  should  open  the  whole  case  now  on  the  question  of  costs. 
I  never  heard  that,  after  the  case  was  disposed  of,  a  party  had  a 
right  to  go  into  all  the  evidetice,  read  and  unread,  upon  the 
question  of  costs :  and  in  this  case  no  evidence  at  all,  relating 
to  the  merits,  has  been  read.  Considering,  therefore,  the  point 
on  which  the  decision  proceeds,  and  which  is  all  that  I  know  cf 
the  case,  I  think  the  bill  should  be  dismissed  without  costs.  And 
as  to  the  costs  of  the  appeal  there  can  be  no  question,  for  I  have 
varied  the  decree  below.  Therefore  both  the  appeal  and  the 
bill  must  be  dismissed  without  costs. 


•Foley  v.  Hill  and  Others.  [♦399] 

1844:  March  1,  14, 15. 

In  the  case  of  a  legal  demand,  a  Coort  of  Eqoity  acts  in  obedience,  and  not  merely 
by  analogy,  to  the  Statute  of  Limitations. 

A  bonking  firm,  who,  on  opening  an  account  with  a  customer,  had  agreed  to  allow 
him  interest  at  3  per  cent,  on  the  balances  which  should  Arom  time  to  time  be 
standing  to  his  credit,  set  up  the  Statute  of  Limitations  as  a  defence  to  a  bill 
filed  against  tbem,  by  the  customer,  for  an  account  The  account,  as  it  stood  in 
tbe  bankers*  book,  showed  a  considerable  balance  due  to  the  PlaintifiT,  but  there 
being  no  item  in  it,  or  evidence  of  any  transaction  connected  with  it,  of  a  date 
within  six  years  prior  to  tbe  filing  of  tbe  bill,  nor  any  suggestion  in  the  bill,  that 
the  bankers  were  bound,  by  the  agreement  or  otherwise,  to  have  actually  entered 
the  interest  as  it  became  due  to  the  credit  of  the  customer  iu  the  account,  or  that 
they  had  omitted  so  to  do  with  a  fraudulent  intent,  the  defence  was  allowed  to 
prevail. 

An  account  between  a  banker  and  his  customer,  consisting  of  three  items  only  and 
interest,  held  not  to  be  a  proper  subject  for  a  bill  in  equity. 

The  Defendants  in  the  year  1829  carried  on  the  business  of 
bankers  at  Stourbridge,  under  the  firm  of  Hill  &  Co.  In  the 
year  1834,  the  Defendant,  Hill,  retired  from  the  business,  which 
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was  thenceforth  carried  on  by  the  other  two  Defendants  under 
the  firm  of  Bate  and  Robins. 

The  bill,  which  was  filed  on  the  27th  of  January  1838,  stated 
that,  in  the  month  of  April  1829,  the  Plaintiff  opened  an  account 
with  Messrs.  Hill  and  Co.,  and  on  the  same  day  paid  the  sum  of 
6117/.  lt»5.  into  the  bank,  for  which  they  sent  him  a  receipt  in- 
closed in  a  letter,  in  which  ihey  agreed  to  allow  him  interest  at 
3  per  cent,  per  annum  upon  the  balances  from  time  to  time  in 
their  hands.    That  at  the  time  when  that  account  was  opened 
the  Plaintiff  and  one  Sir  Edward  Scott,  who  was  hispartaer  in 
working  some  collieries,  kept  a  joint  account  at  the  same  bank, 
which  account  was  distinct  from  the  Plaintiff's  private  account, 
and  related  exclusively  to  the  transactions  of  the  colliery;  and 
that  between  the  month  of  April  1829  and  the  month  of  Augast 
1834,  when  the  joint  account  was  closed,  the  agent  of  the  col- 
lieries drew  cheques  half  yearly  against  the  joint  account  in  fa« 
vour  of  the  Plaintiff  iti  respect  of  his  share  of  the  profits  of 
[*400]     the  colliery ;  and  that  the  amounts  of  such  cheques  *were 
on  those  occasions,  carried  to  the  credit  of  the  Plaintiff's 
private  account.    The  bill  further  stated  that  during  the  same 
period  Messrs.  Hill  and  Co.  paid  various  sums  on  account  of  the 
Plaintiff,  which  were  placed  to  the  debit  of  bis  private  account; 
and  that  they  had,  in  pursuance  of  their  agreement,  from  time 
to  time  entered  in  their  books,  to  the  credit  of  the  plaintiff  on  his 
private  account  interest,  at  3  per  cent  upon  the  balance  from 
time  to  time  due  to  him.    The  bill  then  charged  that  the  private 
account  was  still  open  and  unsettled,  and  that  it  consisted  of  ou* 
merous  items  on  each  side,  and  could  not  be  fairly  adjusted  ex* 
cept  under  the  decree  of  a  court  of  equity ;  and,  after  suggest- 
ing that  the  Defendants  intended  to  rely  on  the  Statute  of  Limi- 
tations, it  contained  various  charges  to  the  effect  that  the  Defeu* 
dants  had,  by  correspondence  between  themselves  and  otherwise, 
recognized  the  private  account  as  an  open  account,  and  the  bal- 
ance due  thereon  to  the  Plaintiff  as  a  subsisting  debt ;  but  it 
contained  no  express  charge  that  it  was  the  duty  of  the  bankers 
nuder  the  agreement  to  have  regulariy  entered  interest  to  the 
credit  of  the  private  account,  or  that  if  they  had  omitted  to  do  so 
it  was  with  a  fraudulent  intent. 
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The  Defendants  by  their  answer  admitted  the  agreement  to 
allow  3  per  cent,  on  the  balances  from  time  to  time  in  their  hands 
on  the  Plaintiff's  private  account ;  but  they  stated  (and  so  it  ap- 
peared from  their  books)  that  the  only  items  of  which  that  ac- 
count consisted  were  the  original  deposit  of  6117/.  lOs.  on  the 
credit  side,  and  two  sums  of  1700/.  and  2000/.  on  the  debit  side, 
both  being  payments  made  in  the  year  1830 ;  and  that,  though 
previously  to  and  down  to  the  25th  of  December  1831,  interest 
at  3  per  cent,  on  the  balances  from  time  to  time  due  to  the 
Plaintiff  had  been  calculated  and  placed  in  the  interest 
column  of  his  private  ^account  in  their  books;  the  [*401] 
amount  of  such  interest  had  never  been  actually  entered 
to  the  credit  of  such  account,  and  that  since  the  25th  of  Decem- 
ber 1831  no  interest  had  ever  been  even  calculated. 

With  respect  to  the  cheques  drawn  upon  the  joint  account, 
and  the  amount  of  which  were  alleged  by  the  bill  to  have  been 
placed  to  the  Plaintiff's  credit  in  his  private  account,  the  Defen- 
dants, in  a  passage  of  their  answer,  which  was  read  by  the 
Plaintiff  as  evidence,  stated  that  those  cheques  had  always  been 
paid  to  the  agent  who  presented  them,  either  in  cash,  or,  when 
so  required  by  him,  by  bills  upon  the  London  correspondents  of 
the  bank,  payable  to  the  Plaintiff  or  to  his  London  banker's  and 
that  the  amounts  of  such  cheques  were  placed  to  the  debit  of 
the  jomt  account;  but  that  none  of  them  had  ever  been  entered 
in  the  private  account,  such  transactions  being,  as  the  Defend- 
auts  insisted,  distinct,  and  independent  transactions  having  no 
connection  with  the  private  account. 

The  Defendants  admitted  that  the  private  account  had  never 
been  balanced  or  settled  with  the  Plaintiff;  but  they  submitted 
whether,  under  the  circumstances  above  stated,  such  account 
still  remained  open  and  unsettled,  and  they  claimed  the  benefit 
of  the  Stat.  21  Jac.  1.  c.  16.,  insisting  that  they  had  never,  with- 
in six  years  before  the  filing  of  the  bill,  promised  to  pay  the 
Plaintiff  balance  of  such  account,  or  to  come  to  any  account 
with  him  in  respect  thereof. 

The  only  evidence  adduced  on  the  part  of  the  Plaintiff  of  an 
express  acknowledgment  by  the  Defendants  of  the  subsistence 
of  the  private  account  within  the  six  years,  consisted  of  two  le^ 
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ters,  written  by  one  of  the  Defendants  to  another,  but 
[•402j    which  the  Lord  Chancellor,  as  *will  be  seen  from  his 
judgment,  did  not  consider  to  amount  to  such  ackDov- 
ledgment. 

On  the  hearing  of  the  cause  before  the  Vice-Chancellor  of 
England,  his  Honor  made  the  usual  decree  for  an  account,  from 
which  decree  the  Defendants  appealed. 
The  appeal  now  coming  on  to  be  heard, 

Mr.  Stuart  and  Mr.  G,  Russell,  for  the  Plaintiff,  argacd  that 
the  relation  between  a  banker  and  his  customer  was  not  simply 
that  of  a  debtor  and  creditor,  but  a  confidential  relation,  which 
imposed  on  the  former  an  obligation  to  keep  the  account  accord- 
ing to  the  agreement  made  between  the  parties  when  the  ac- 
count was  opened  ;  and  that  the  Defendants  being  in  this  case 
under  an  express  engagement  to  allow  interest  at  3  per  cent,  on 
the  balances  from  time  to  time  in  their  hands,  it  was  their 
duty  to  have  entered  such  interest  regularly  to  the  credit 
of  the  Plaintift's  account,  which  would  have  ousted  the 
plea  of  the  statute ;  and  that  to  allow  them,  under  such  circum- 
stances, to  avail  themselves  of  the  statutes,  would  be  to  enable 
them  to  take  advantage  of  their  own  wrong.  That,  they  said,  was 
the  ground  on  which  the  Vice-Chancellor  had  expressly  rested 
his  decision  ;  and  they  relied  on  the  doctrine  laid  down  by  Sir 
Anthony  Hart  in  Sterndale  v.  Hanhinson,{a)  "that  pleas  of  the 
statute  were  allowed  in  Courts  of  Equity  by  analogy  only,  and 
to  prevent  stale  demands ;  and  that  where  the  circumstances  of 
a  case  were  such  as  to  make  it  against  conscience  to  apply  the 
rule  founded  on  that  analogy,   the  Court  would  not  enforce 

it." 
[*403]        'Independently,  however,  of  this  point,  they  contended 

that  the  bill  transactions  which  had  arisen  out  of  some 
of  the  cheques  drawn  in  favour  of  the  Plaintiff  against  the  joint 
account,  and  several  of  which  were  admitted  to  have  taken  place 
within  the  six  years,  were  private  dealings  between  the  Plaintiff 

(«)  1  Sim.  393.    See  p.  398. 
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and  the  bank,  and  ought  to  have  been  entered  as  such  in  his  pri- 
vate account. 

Mr.  Bethell  and  Mr.  K.  Parker^  for  the  Defendants,  as  to  the 
relation  between  a  banker  and  his  customer,  cited  Devajjves  v. 
Noble  ;{a)  and,  as  to  pleas  of  the  statute  in  Courts  of  Equity, 
Hoveuden  v.  Lord  Annesley  ;[b)  and  they  insisted  that,  after 
leaving  out  of  the  case  the  transactions  connected  with  the  joint 
account,  which  (hey  contended  were  wholly  independent  of  the 
private  account,  the  latter  was  no  longer  a  proper  subject  for  a 
suit  in  equity;  as  all  that  was  required  was  a  computation  of 
what  was  due  for  principal  and  interest  on  the  sum  of  61 17/.  10^., 
after  deducting  the  two  sums  of  1700Z.  and  20002.,  Dinwiddie  v. 
Bailey  ;{c)  King  y.  Rossett.{d) 

Mr.  Stuart,  in  reply. 


The  Lord  Chancellor. — The  Defendants  in  this  case  car- 
ried on  the  business  of  bankers  at  Stourbridge,  under  the  firm  of 
Hill  and  Co.  The  Plaintiff  Foley  deposited  with  them,  in  the 
year  1829,  the  sum  of  6117Z.  10*.,  and  received  from 
*them  the  usual  receipt ;  and  in  a  note  inclosing  the  [*404] 
receipt,  they  engaged  to  allow  him  3  per  cent,  interest  on 
the  balances,  which  should  from  time  exist  in  his  favour  on  the 
account.  Foley  subsequently  drew  two  cheques,  at  different 
times,  for  1700Z.  and  200UZ.  upon  this  account.  The  latter  of 
these  cheques  was  drawn  in  July  1830.  The  Defendants  en- 
tered these  payments,  according  to  the  usual  custom,  in  a  ledger, 
and  also  calculated  interest  on  the  balances  up  to  December 
1831.  From  that  time  there  has  been  no  payment  in  respect  of 
the  account ;  no  entry  in  the  books,  no  acknowledgment  of  debt. 
The  Defendants,  under  these  circumstances,  set  up  the  Statute 
of  Limitations.  And  the  question  is,  whethef  that  is  a  valid  de- 
fence to  the  suit. 

It  is  quite  clear,  that  a  banker  is  not  to  be  considered  a  trustee 
for  his  customer  in  the  legal  sense  of  the  term.    Money  advanced 

(a)  1  Men.  530.    6«e  p.  568.  (c)  6  Vm.  136. 

(6)  2  Sch.  &,  lief.  607.    See  p.  630.  (rf)  2  Y.  &  J.  33. 
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by  a  customer  to  a  banker  is  a  loan,  and  constitutes  a  debt.  If 
it  were  necessary  to  refer  to  authorities  in  support  of  this  propo- 
sition, I  might  refer  to  Sims  v.  BondJ^d)  in  the  dueen's  Bench, 
where  it  was  laid  down,  that  sums  paid  to  ihe  credit  of  a  custo- 
mer with  his  banker,  though  usually  called  deposits,  are  ia 
truth  loans  to  the  banker.  And  that  is  in  accordance  with  the 
doctrine  of  Sir  "W.  Grant  in  Devaynes  v.  Noble.  He  says, 
''  There  is  a  fallacy  in  likening  the  dealings  of  a  banker  to  the 
case  of  a  deposit,  to  which,  in  legal  effect,  they  have  no  sort  of 
resemblance :  money  paid  into  a  banker's,  becomes  immediately 
a  part  of  his  general  assets ;  and  he  is  merely  a  debtor  for  the 
amount."  And  he  lays  down  the  same  doctrine  in  Cart  y. 
Carr.{b)    Here,  there  was  a  loan  by  Foley  to  the  defendants,  to 

be  repaid  with  interest  at  3  per  cent. :  that  was  the  sim* 
[•405]    pie  transaction  between  *them,  and  if  this  were  a  case 

at  law,  a  plea  of  the  Statute  would  be  a  sufficient  answer, 
unless  there  were  some  special  circumstances  to  take  the  case 
out  of  the  Statute ;  and  the  only  question  therefore  is,  whe- 
ther that  defence  is  to  have  the  same  effect  in  a  court  of 
equity. 

Ngw,  the  doctrine  on  that  point  is  clearly  and  satisfactorily 
stated  by  Lord  Redesdale  in  the  case  referred  to  at  the  bar,  of 
Hovendenv.  Lord  Annesley.{c)  He  says,  "it  is  a  mistake  ia 
point  of  language  to  say,  that  Courts  of  Equity  act  merely  by 
analogy  to  the  statute ;  they  act  in  obedience  .to  it — that  is,  as 
as  he  afterwards  explains  himself,  «  upon  all  legal  titles  and  le- 
gal demands" — (and  this,  it  will  be  observed,  is  a  legal  detnand.) 
« 1  think,"  he  adds,  "  the  statute  must  be  taken  virtually  to  in- 
clude courts  of  equity  :  for  when  the  legislature,  by  statute,  limi- 
ted the  proceedings  at  law,  in  certain  cases,  and  provided  uo  ex- 
press limitations  for  proceedings  in  equity,  it  must  be  taken  to 
have  contemplated  that  equity  followed  the  law ;  and,  therefore, 
it  must  be  taken  to  have  virtually  enacted  in  the  same  cases  a 
limitation  for  courts  of  equity  also."  If,  therefore,  the  Statute 
would  in  this  case  be  a  good  defence  at  law,  (I  am  now  on  the 

(a)5B.&Ad.389.  {e)Ubi  wp. 

ib)  1  Men.  541.  n. 
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general  question  without  reference  to  any  specialty,)  it  consti- 
tutes a  sufficient  answer  here  :  and  the  only  remaining  question 
is,  whether  there  are  any  special  circumstances  to  take  the  pre- 
sent case  out  of  the  'statute. 

[His  Lordship  then  adverted  to  the  letters  above  referred  to, 
aod  to  the  transactions  connected  with  the  joint  or  colliery  ac- 
count; and,  after  stating  his  opinion,  that  neither  the 
one  nor  the  other  amounted  to  an  'acknowledgment    [M06] 
that  the  debt  was  due  or  the  account  open,  he  pro- 
ceeded as  follows : — ] 

It  is  further  said,  however,  tiiat  it  was  the  duty  of  the  Defen- 
dants, as  bankers,  or  by  reason  of  the  mode  in  which  they  usually 
conducted  their  business,  to  have  entered  the  interest  half-yearly 
ip  their  books,  on  the  balance  remaining  due  :  that  if  such  en- 
tries had  been  regularly  made,  the  case  would  have  been  taken 
out  of  the  statute ;  and  that  having  neglected  to  do  this,  they 
ought  not  to  be  allowed  to  profit  from  their  neglect  by  setting  up 
the  Statute  of  Limitations  as  a  defence  founded  on  their  own 
omission.  But  no  such  question  is  raised  by  the  bill,  no  such 
equity  is  insisted  upon  or  suggested.  The  bill  is  confined  en- 
tirely to  the  statement  of  subsequent  transactions  for  the  purpose 
of  taking  the  case  out  of  the  statute. 

But,  assuming  it  to  have  been  the  duty  of  the  bankers  to  keep 
the  account  between  them  and  the  Plaintiff,  and  that  the  neglect 
of  this  duty  had  been  made  matter  of  complaint  in  the  bill,  what 
is  there  to  shew  that  it  was  their  duty  to  keep  the  account  in  any 
particular  form  ?  In  the  account  produced,  the  interest  is  calcu- 
lated upon  the  balance  of  the  principal  money  due  after  the  last 
payment,  and  for  a  year  from  that  time.  The  balance  remaining 
afterwards  unchanged,  the  subsequent  interest  would  be  a  mat- 
ter of  easy  calculation  whenever  it  might  be  necessary  to  make 
it  for  any  purpose. 

If  it  is  meant  to  be  said,  that  the  Defendants  ceased  to  enter 
the  interest  for  a  fraudulent  purpose,  that  should  have  been  made 
matter  of  charge  in  the  Plaintiff's  bill;  but  there  is  no  such  sug- 
gestion, the  only  facts  relied  upon  to  meet  the  defence 
on  the  statute  'being,  as  I  have  already  stated,  the  sub-    ['407] 

ae^nent  transactions  between  the  parties. 
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I  think,  therefore,  the  Statute  of  Limitations  is  a  sufficient  de- 
fence, as  the  record  is  at  present  constituted. 

But  there  is  another  point  which  is  of  great  importance  to  the 
practice  of  the  Court.  This  bill  is  filed  fof  an  account :  that  is 
the  sole  object  of  it.  Now  the  account  consists  of  three  items 
only;  one  on  one  side  and  two  on  the  other.  lam  of  opin- 
ion that  such  an  account  as  that  is  not  a  proper  subject  for  a  bill 
in  this  Court:  it  is  a  case  for  an  action  for  money  had  and  re- 
ceived. A  party  has  no  right  to  come  here  upon  a  simple  trans- 
action of  this  kind,  when  justice  may  be  administered  in  a  more 
simple  way  and  at  less  expense  in  a  court  of  law.  When  this 
objection  was  made  before  the  Vice-Chancellor,  he  stated  that 
two  actions  would  have  been  necessary  in  a  court  of  law,  because 
one  partner  had  left  the  firm  ;  but  that  was  a  misapprehension: 
for  it  appears  that  Hill  was  a  partner  up  to  the  date  of  the  last 
transaction  ;  and  if  that  fact  had  been  present  to  the  mind  of  the 
Vice-Chancellor,  he  would,  probably,  on  principle,  have  come  to 
the  same  conclusion  upon  the  last  point  that  I  have. 

The  bill,  therefore  ought  to  be  dismissed,  and,  on  the  last 
ground,  with  costs. 


[*408]  *Oliver  v.  Latham. 

1842:  Noy.  31,  33.  Dec.  5.    1844:  Jan.  29. 

Proof  of  perceplion  of  certain  tithes  by  the  saccessive  officiating  carates  of  achoreb 
for  a  period  of  nearly  200  years,  without  opposition  on  the  part  of  the  fanpio- 
priate  rectors,  who  had.  during  the  whole  of  that  time  resided  in  the  parnh; 
held  sufficient  eyidence  of  title,  as  against  the  lithe-payers,  to  support  a  bill  for 
such  tithes  by  the  present  minister  as  perpetual  curate,  although  the  defendants 
insisted  that  such  perception  had  been  permissive  only,  and  the  documentary 
evidence  was  irreconcilable  with  the  supposition  of  an  endowment. 

To  a  bill  by  a  perpetual  curate  for  tithes,  a  modus  was  held  to  be  well  pleaded,  as 
**  payable  to  the  impropriate  rector  or  other  owner  for  the  time  being  of  the  tithes." 

The  provisions  of  the  3  &4  W.  4.  c  42.  ss.  17,  27.  for  removing  the  incompetency 
of  witnesses  who  would  otherwise  be  incompetent  by  reason  that  the  verdict  or 
judgment  In  the  pending  action  might  be  used  as  evidence  for  or  against  tbem  in 
another  proceeding,  apply  ezclosiyely  to  courts  of  laWf  and  have  no  application  to 
courts  of  equity. 
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In  that  case,  (which  is  reported  supra,  p.  163,  upon  a  point  of 
Evidence,)  there  was  an  appeal  by  the  Plaintiff,  and  a  cross 
appeal  by  the  Defendants  from  the  decree  of  Vice-chancellor 
Knight  Bnice,  by  which  three  issues  were  directed :  the  two  first 
being}  whether  certain  pieces  of  land,  called  respectively  Dusti- 
low  Dole  and  Priest's  Meadow,  had  immemorially  been  and 
ought  of  right  to  be  held  and  enjoyed  by  the  rector  or  curate  of 
the  parish  of  Barlaston,  or  other  person  for  the  time  being  enti-, 
tied  to  the  tithes  of  hay  within  the  parish,  in  lieu  and  satisfaction 
of  the  tithe  of  hay  within  certain  districts  of  the  parish  respective- 
ly ;  and  the  third  being,  whether  a  certain  money  payment  had 
immemorially  been  paid  and  was  of  right  payable  to  the  rector, 
&c.,  [in  the  same  terms]  in  lieu  of  the  tithes  of  milk  and  calves 
within  the  parish.  And  it  was  further  directed  that  it  should  be 
admitted  before  the  jury  that  if  the  tithes  in  question  were  pay- 
able in  kind,  they  were  payable  to  the  Plaintiff  as  curate  of  the 
pari8h.(a) 

The  Plaintiff,  by  his  appeal,  contended  that,  upon  the  evidence 
in  the  cause,  he  was  entitled  to  an  immsdiate  decree  for  an 
account  of  all  the  tithes  claimed  by  the  hill,  in  kind. 
The  Defendants,  on  the  other  hand,  •by  their  appeal,  [*409] 
contended  that  the  tithes  and  other  property  which  the  Plain- 
tiff and  his  predecessors  in  the  curacy  had  enjoyed,  appeared  from 
the  evidence  lo  have  beenso  enjoyed  by  suffrance  only  of  the  impro- 
priate rector  and  not  as  of  right,  and  consequently  that  the  bill 
<mght  to  have  been  dismissed,  or,  at  all  events,  that  the  Plaintiff's 
title  as  perpetual  curate  ought  not  to  have  been  affirmed  without 
an  issue. 

At  the  hearing  of  the  appeals  the  counsel  for  the  Plaintiff,  in 
addition  to  the  objection  taken  by  them  to  the  admissibility  of 
the  evidence  of  John  Aston  (as  reported,  supra,  p.  163.)  con- 
tended, as  they  had  done  in  the  Court  below,  that  the  moduses 
being  laid  in  the  alternative  as  payable  to  the  "  impropriate  rector 
or  other  owner  for  the  time  being  of  the  tithes,"  were  not  well 
pleaded,  citing  Tlie  case  de  Modo  decimandL{b)   Whieldon  v. 

(«)  8m  1  Y.  &  CoU.  N.  &  313.       {h)  1  E.  &  Y.  183. ;  see  p.  189. 
Vol.  I.  45  i .. 
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Harvey.{a)  in  answer  to  which,  the  counsel  for  the  Defendants 
cited  Ord  r.  Clavering,{h)  Fane,  v,  Maston^{c)  Davies  v.  Lord 
Bagoty(d)  Braiihuaite  v.  Bo8ley^{e)  Payne  v.  Wood.[g) 

The  principal  question,  however,  on  the  present  occasion,  ra* 
lated  to  the  title  of  the  Plaintiff  to  sustain  the  suit,  as  perpetual 
curate ;  it  being  contended  on  the  part  of  the  Derendants,  that 
the  documentary  evidence  (the  particulars  of  which  are  fully  de* 
tailed  by  the  Lord  Chancellor  in  his  judgment),  proved  conclo- 
sively,  that  at  the  time  of  the  dissolution  of  monasteries,  there 
was  no  endowed  vicarage  in  the  parish,  but  that  the  whole  of 
the  property  and  profits  of  the  rectory  belonged  plena  jure  to  the 

priory  of  Trentham,  and  consequently  that  the  minister 
[MIO]    of  the  church  must  at  that  *(ime  have  been  merely  a 

stipeudiary  curate  ;  that  if  he  was  then  only  a  stipendi* 
ary  curate,  he  must  have  continued  so  ever  since :  because  a  ca« 
rate,  whether  called  a  perpetual  curate  or  not,  not  being  a  co^ 
poration,  could  not,  like  a  vicar,  take  an  endowment  to  him  and 
his  successors,  except  under  the  17  Charles  2.  c.  3.  s.  7.  or  the  1 
G.  1.  c.  10.  8.  4.;  and  that  in  the  present  case  no  endowroeni 
could  be  presumed  to  have  been  made,  under  either  of  those 
statutes,  prior  to  the  year  1744,  inasmuch  as,  for  nearly  a  cen- 
tury before  that  time,  the  property  of  the  impropriate  rectory 
had  constantly  been  in  strict  settlement,  nor  subsequently  to  that 
year,  inasmuch  as  an  endowment  would  then  have  required  to 
be  enrolled  in  Chancery,  pursuant  to  the  stat.  9  Geo.  2.  c.  36.; 
and  there  was  no  such  enrolment  to  be  found.  No  endowment 
therefore  could  be  presumed,  but  by  presuming  an  express  act  of 
parliament,  which  the  court  would  not  do,  The  Queen  v.  jTke 
Chapter  ff  Ex€ter,{h)  particulariy  where  the  enjoyment  of  the 
tithes  might  be  explained,  as  in  this  instance,  by  supposing  it  to 
have  been  permissive.  On  that  supposition,  however,  the  bill 
could  not  be  maintained,  inasmuch  as  a  curate  could  not  pre« 
scribe  for  tithes,  Bott  v.  Brabalan^{i)  Birch  v.  Woad,{k)  Paw* 

(II)  3  E.  &  Y.  160.  ig)  Ibid.  561. 

(6)  9  Wood,  394.  (A)  12  Ad.  &,  Ell.  513. 


(e)  1  Wood,  354.  (i)  1  E.  &  Y.  160. 

{fi  4  Wood,  894.  {k)U  Salk.  506. 

(t)  lUd.  988. 
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ly  V.  Wi$eman^{a)  and  a  (itie  to  tiihes  resting  upon  a  mere  pa- 
rol grant  was  not  sufficient  to  sustain  a  suir,  Jackson  t.  Bert" 
#«»,(&)  VViUiams  v.  Jjnes,{c)  Robinson  v.  Williamson.{d) 

Mr.  Spence  and  Mr.  Eagle^  appeared  for  the  Plaintiff. 

Mr.  BoteleTy  Mr.  Simpkinson,  Mr.  Lowndes,  Mr.  E.  P.  Smithy 
and  Mr.  Loch,  for  the  Defendants. 


*The  Lord  Chancellor. — This  was  a  suit  by  the  per-  [Mil] 
petual  curateof  the  parish  of  Barlaston,  in  theconnly  of  Staf- 
ford, to  recover  certain  tithes  of  agistment,  of  hay,  and  of  milk  and 
calves;  and  Che  Defendants,  by  way  of  defence, disputed,  in  the 
first  place,  the  title  of  the  Plaintiff  to  any  tithes  in  the  parish, 
alleging  that  all  the  tithes  payable  in  the  parish  belonged  to  the 
impropriatf)  rector,  and  that  such  as  the  Plaintiff  had  received, 
he  had  received  not  by  right  but  by  sufferance.  [His  Lordship 
then  stated  the  other  defences,  which  were  the  subjects  of  the  is- 
sues, and  proceeded. — ]  These  are  the  various  <)efences  set  up 
by  the  D<irendants  upon  this  record. 

The  first  question  and  perhaps  the  most  important,  is  as  to  the 
Plaintiff's  title.  As  to  that,  the  case  on  the  part  of  the  Defen- 
dants is  this.  They  state  that  the  church  of  Barlaston  was  par- 
cel of  or  dependent  on  the  church  of  Trentham,  and  that  both 
the  one  church  and  the  other  were  parcel  of  the  ancient  priory  of 
Treutham,  which  was  dissolved  in  the  27th  year  of  the  reign 
of  Hen.  VIII.  For  the  purpose  of  shewing  what  was  the  nature 
of  the  property  which  the  priory  had  in  these  churches,  they  re- 
ferred first  to  the  Ecclesiastical  ^Survey,  in  which,  under  the  head 
of  Barlaston,  the  property  of  the  priory  is  described  as  consisting 
of  the  tithes  of  corn  and  grain,  the  tithes  of  lamb  and  wool,  and 
hay,  and  small  tithes ;  and  it  is  further  stated  that  the  priory  was 
entitled  to  tho  oblations,  obvenlions,  and  all  the  profits  of  the 
church.  That  instrument  is  dated  the  26  Hen.  VllL,  the  year 
prior  to  the  dissolution.    They  next  referred  to  the  Minister'f 

(fl)  3  Kcbl.  614.  {e)  Yoan^,  S53. 

ib)  M'Clel.  62.  (d)  9  Price,  136. 
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Accounts,  in  which  the  sum  of  40i.  is  accounted  for  as  rent  ie» 
eerved  upon  a  lease  from  the  priory  to  one  James  Hordron.  That 
lease  is  dated  the  26  Hen.  8. ;  it  is  granted  for  the  life  of  the 
lessee,  and  it  purports  to  be  a  lease  of  the  church  of  Barlastoo, 

"with  all  the  fruits,  profits,  oblations,  obventions,  and 
[*412]    the  *^einoluments  belonging  to  the  said  church,  with  the 

house  called  the  priest's  house,  and  the  lands  thereto  be- 
longing, after  the  same  form  that  James  Asten  had."  And  it 
coniains  a  stipulation,  that  the  lessee  should  serve  the  cure  him- 
self, or  find  a  lawful  curate  to  discharge  the  prior  and  convenr, 
and  their  successors. 

The  inference  drawn  from  that  document  is,  that  at  the  time 
of  the  dissolution  of  monasteries,  there  was  no  endowed  vicar  or 
curate  in  this  parish,  but  that  the  priory  held  the  church,  and  the 
property  belonging  to  it,  in  full  right. 

It  then  appears  that,  immediately  after  the  dissolution,  Heary 
yill.  conveyed  the  property  of  the  priory  to  the  Duke  of  Suffolk, 
by  whom  it  was  conveyed  very  shortly  afterwards  to  a  person  of 
the  name  of  Thomas  Pope  and  his  wife;  and  that,  verysooa 
afterwards.  Thorns  Pope  and  his  wife  conveyed  it  to  James  Le- 
veson,  in  whose  family  it  has  remained  ever  since.  Among  the 
documents  that  are  referred  to,  there  are  the  accounts  of  one 
John  Terrick,  the  bailifif  of  the  Leveson  family.  In  the  year 
1606  he  accounts,  under  the  head  of  the  vicarage  of  Barlastoo, 
for  40^.  which  is  supposed  to  be  the  rent  reserve  by  the  lease, 
to  which  I  have  referred:  but  it  is  not  probable,  from  the  inter- 
val of  time,  that  it  was  the  same  lease :  that  lease  must  have 
expired:  but  as  it  was  granted  in  correspondence  with  a  previ- 
ous lease  to  a  person  of  the  name  of  Asten,  it  is  not  improbable 
that,  after  the  expiration  of  the  lease  to  James  Hordron,  the  own- 
er of  the  rectory  should  have  granted  a  similar  lease  to  some  other 
person.  In  the  year  1609  the  bailiff  renders  a  similar  account: 
and  there  is  every  reason,  therefore,  to  infer  that  no  change  had 
taken  place  in  the  nature  of  this  property,  down  to  the  year  1609. 

Then  it  appears  that,  in  the  year  1655,  the  bailiff  ac- 
[*413]    counts,  under  the  head  of  Barlaston,  for  the  *rent  of  the 

mansion  and  the  lands  adjoining  and  of  several  of  those 
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portions  of  land  which  now  constitute  the  glebe ;  from  which  it 
would  appear  that  the  lease  had  run  out,  and  that  the  property 
was,  at  that  time,  in  the  hands  of  the  rector,  that  is  of  the  Leve- 
8on  family. 

Then  in  the  year  1660,  it  appears  that  Sir  Richard  Leveson, 
in  whom  the  property  was  then  vested,  devised  it  in  strict  settle- 
ment, and  died  in  the  following  year  1661 ;  and,  though  the 
property  seems  to  have  been  afterwards  resettled,  it  was  admitted 
at  the  bar  by  the  counsel  for  the  Plaintiff  that  it  was  so  fettered 
up  to  the  year  1744,  as  to  prevent  any  change  whatever  in  its 
condition*  So  that  if  this  rectory  was  the  property  of  the  Le* 
vesons,  in  the  year  1660,  it  must  have  continued  to  be  their  prop- 
erty unaltered  up  to  the  year  1744. 

It  is  true,  that  from  the  year  1744  down  to  the  present  time, 
alterations  might  have  taken  place.  But  the  claim  made  by  the 
perpetual  curate  is  a  claim  of  this  description,  that  the  title,  from 
the  year  1744  to  the  present  time,  is  a  mere  continuation  of  his 
former  title;  and  there  is  no  suggestion,  and  no  evidence  to 
show^  that  any  alteration  has  since  taken  place. 

If  therefore  no  curate,  no  perpetual  curate,  or  vicar  having  a 
right  to  these  tithes,  to  this  mansion  and  glebe,  existed  at  the 
time  of  the  dissolution  of  the  monasteries,  this  evidence  is  strong 
to  shew  that  the  enjoyment  of  them  subsequently  to  that  period 
by  the  curate  must  have  been,  not  an  enjoyment  in  right,  but  an 
enjoyment  by  permission  of  those  who  were  entitled  to  the 
property  of  the  rectory,  that  is,  the  Leveson  family :  and  certain 
passages,  I  think,  in  three  of  the  terriers  aro  referred  to,  which  I 
shall  by  and  by  advert  to,  in  confirmation  of  this  position. 

*It  was  supposed  that  it  might  be  suggested  on  the  [*414] 
other  band,  that  a  grant  might  have  been  made  under 
the  statute  of  the  17  Charles  2.  c.  13. ;  but  that  suggestion  was 
anticipated  by  the  counsel  for  the  Defendants  by  saying  that  that 
was  impossible,  because  that  Act  did  not  pass  till  the  year  1655| 
at  which  time  the  property  was  in  strict  settlement.  There  was 
no  power  therefore  to  make  any  such  grant ;  and  though  it  was 
liberated  from  those  fetters  in  the  year  1744,  yet  after  1744,  no 
grant  could  have  been  made  without  an  enrolment  under  th^ 
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Statute  of  Mortmain  :  no  enrolment  however  has  been  produced 
and  there  is  no  ground  whatever  for  believing  that  any  enrol- 
ment was  ever  made.  That  is  the  substance  of  the  case  on  the 
part  of  the  Defendants. 

On  the  other  side  this  case  is  set  up  as  inconsistent  with  the 
case  on  the  part  of  the  Defendants — as  they  say,  utterly  iucon- 
distent  with  it. 

The  first  terrrier  that  is  referred  to,  is  dated  in  the  year  1616,. 
and  is  entitled  '*  Terrier  of  the  vicarage  and  all  the  glebe  lands, 
ice.  of  Barlaston."  In  that  terrier  (he  house  is  mentioned,  and 
the  parcels  of  the  glebe  lands  belonging  lo  the  vicarage;  and 
when  it  comes  to  the  head  of  tithes,  it  says,  «  All  tithes  usual 
and  accustomed  within  the  parish."  That,  therefore,  is  a  claiiO' 
of  right  in  the  supposed  vicar  at  that  time  to  the  house,  the  glebe 
lands,  and  certain  tithes :  the  particular  tithes  are  not  enumera* 
ted.  There  are  four  other  terriers  going  down  to  the  year  1693, 
which  are  confined  merely  to  the  glebe  lands  and  house,  and  in 
all  of  which  this  curacy,  as  it  is  now  called  is  denominated  a  vi- 
carage ;  but  no  mention  is  made  in  any  of  those  terriers  of  tithes, 
except  in  that  of  the  year  1(576,  and  then  by  mere  allusion,  in 
speaking  of  Priest's  meadow,  which,  it  says,  ^'freeih  twelve 
[*415]  wares  of  land  in  the  parish  from  paying  tithe  •hay." 
The  other  three  terriers  merely  enumerate  the  house  and 
glebe  lands,  and  state  nothing  more.  All  the  terriers  are  signed 
by  the  churchwardens.  The  two  first  are  also  signed  by  the 
minister  of  the  parish,  who  describes  himself  not  as  vicar,  but  as 
minisiei ;  and  the  first  is  also  signed  by  several  of  the  parish- 
ioners. 

It  appears,  therefore,  that  from  the  year  1616  down  to  the  year 
1691^,  there  was  a  claim  on  the  part  oi  the  minister,  acquiesced 
in  by  the  parish— a  claim  of  right,  to  the  house,  the  glebe  lauds, 
and,  according  to  the  two  first  terriers,  to  certain  tithes,  which  is 
directly  at  variance,  certainly,  with  the  documentary  evidence 
to  which  I  have  referred  on  the  other  side.  I  do  not  lay  any 
stress,  nor  do  I  think  much  stress  was  laid  at  the  bar,  on  the  evi- 
dence, that  the  property  mentioned  in  these  terriers  is  described 
as  the  property  of  the  vicarage ;  because,  if  it  was  an  impropri; 
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ation,  the  great  tithes  at  all  events  were  in  lay  hands^  the  cure 
was  served  by  another  person  ;  and  it  was  very  easy  for  persons 
who  were  not  conversant  with  the  law,  to  have  confounded  a 
perpetual  curacy  or  a  curacy  with  a  vicarage. 

Then,  in  the  year  1698  comes  the  first  terrier  which  enters  in- 
to detail  with  respect  to  the  property.  That  terrier  is  entitled 
'^  A  terrier  of  the  glebe  lands  and  tithes,  building  lands,  tithe 
and  other  property  belonging  to  the  curate" — called  curate  here 
for  the  first  time — "of  Barlaston  in  the  coiiniy  of  StaflTord." 
After  enumerating  the  property  in  the  same  way  as  the  oihei 
terriers  did,  it  ^oes  into  a  very  special  enumeration  of  the  tithes 
to  which  the  curate  is  entitled.  It  is  signed  by  the  curate,  by 
the  churchwardens,  and  by  a  considerable  number  of  the  par- 
ishioners ;  and  this  enumeration  of  tithes  includes  the 
tithes  which  are  claimed  at  the  *present  time:  when  1  [*416] 
say  it  includes  them,  I  say  it  generally :  I  am  not  going 
into  detail  at  present  This  was  in  the  year  1698;  from  the 
year  1698  down  to  the  present  time  there  is  a  succession  of  ter- 
riers corresponding  in  substance  with  the  terrier  of  1698,  stating 
the  house,  the  lands  adjoining,  the  glebe  lands  and  tithes,  which 
are  there  enumerated  as  belonging  to  the  church. 

So  that  there  is  for  a  period  of  more  than  200  years,  an  enjoy- 
ment of  what  is  now  claimed  by  the  curate,  under  a  claim  of 
right:  for  those  terriers  are  a  constant  and  repeated  claim  of 
right,  a  claim  of  right  acquiesced  in  during  the  whole  of  that 
period,  not  only  by  the  parishioners,  but  also  by  those  parties 
who  are  supposed  to  have  been  successively  entitled  to  this  prop- 
erty; they  never  interfering  for  the  purpose  of  making  any 
claim  themselves,  although  they  must  have  been  conversant  with 
what  was  going  on  in  the  parish,  being,  during  the  whole  of  this 
period,  entitled  to  the  tithes  of  corn  and  grain,  which  they  col- 
lected from  time  to  time  by  their  agent ;  and  the  head  of  the  fam- 
ily constantly  residing  in  the  immediate  neighborhood. 

Now,  I  hardly  know  what  can  be  suflSciently  strong  to  be  set 
in  opposition  to  an  uninterrupted  enjoyment  for  so  long  a  period, 
under  a  claim  of  right,  submitted  to  and  acquiesced  in  and  ac- 
knowledged under  their  hands,  by  persons  who  might  be  intei- 
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ested  to  dispute  it,  and  no  counter  claim  whatever  being  made 
during  the  whole  of  that  period  by  the  only  person  who,  if  the 
preseht  curate  is  not  entitled  to  the  property,  would  himself  have 
been  entitled  to  the  enjoyment  of  it. 
But  I  think  this  is  not  all;  for  a  circumstance  has  oc- 
curred in  the  history  of  this  transaction,  which  it  is 
[*417]  *most  material  to  advert  to.  In  the  year  1736,  an  appli- 
cation was  made  by  Lord  Qower,  who  was  at  that  time 
tenant  for  life  of  the  rectory,  to  the  governors  of  Clueen  Anne's 
bounty,  to  make  a  grant  to  this  curate ;  and  the  application  was 
made  on  the  ground  that  Lord  Oower  would  himself  contribute 
to  the  extent  of  300(.  and  upwards,  if  the  governors  of  Q^neen 
Anne's  bounty  would  contribute  to  the  amount  of  2()0/.  This 
was  acceded  to  by  the  governors ;  they  made  this  grant  of  200L, 
and  in  the  grant  they  recite  that  Lord  Oower  had  made  the  pro- 
position to  which  I  have  referred,  and  that  he  also  made  a  cor* 
responding  grant  It  appears  however  that,  in  that  respect, 
there  is  some  mistake,  because  there  is  no  proof  of  any  such 
grant  having  been  made  by  Lord  Oower,  though  there  actually 
was  a  grant  made  by  the  governors  of  dueen  Anne's  bounty  at 
his  solicitation.  Now  it  -can  hardly  be  supposed  that,  at  that 
time,  this  was  a  mere  stipendiary  curacy,  depending  entirely  on 
the  will  and  inclination  of  Lord  Oower,  because,  in  that  case, 
the  grant  by  the  governors  of  dueen  Anne's  bounty  would  have 
been  substantially  a  grant  to  Lord  Oower  himself.  It  most 
therefore  have  been  understood  by  the  parties  at  that  time,  by 
Lord  Oower  himself  as  owner  of  the  rectory,  that  this  was  a  cu- 
Tacy  in  some  shape  or  other  endowed. 

On  the  other  hand  there  is,  as  I  have  said,  something  in  three 
of  the  terriers,  which  was  relied  on  as  confirming  the  notion 
that  the  enjoyment  of  this  property  by  the  curate  had  always 
been  merely  permissive.  In  those  terriers,  the  first  of  which  is 
dated  I  believe  about  the  year  1701,  after  enumerating  the  pro- 
perty, this  passage  occurs :  "  All  which  aforesaid  houses,  lands, 
tithes,  and  dues  belong  to  the  incumbent,  when  he  is  nominated, 
and  the  properties  are  given  to  him  by  the  patron  of  our 
church,  who  is  the  worshipful  Sir  John  Leveson  Oower  of 
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*Trentham.'^  From  that  passage  it  is  inferred  that  there  [*418} 
is,  first,  a  ncmination,  and  then  a  separate  gift  of  these 
profits.  If  80,  there  would,  in  all  probability,  have  been  some 
instrument  evidencing  such  gift ;  no  such  instrument,  however^ 
is  proved  to  have  ever  existed.  But  I  do  not  put  that  construction 
upon  the  passage ;  the  true  construction  of  it  I  think  is,  that  the  cu- 
rate enjoys  these  profits  upon  the  benefice  being  given  to  him,  not 
that  the  party  giving  the  benefice  had  any  property  in  the  tithes,  &,c» 
The  passage,  however,  occurs  only  three  times.  AH  the  other  ter« 
riers  merely  mention  that  the  nomination  to  this  curacy  is  in  some 
member  of  the  Leveson  family.  I  do  not  attach  therefore  much 
weight  to  this  circumstance :  it  is  a  circumstance,  but  not  suffi- 
ciently strong  to  lead  me  to  alter  my  opinion  with  respect  to  the 
force  and  effect  of  the  long  and  uninterrupted  possession  and  en- 
joyment which  the  curate  of  this  parish  is  proved  to  have  had, 
and  the  continual  admission  of  his  right  by  those  parties  who 
alone  were  interested  in  contesting  it.  And  I  do  not  think  that 
I  should  be  doing  right,  if  I  were  to  hold  that  such  enjoyment, 
acquiesced  in  and  admitted  for  so  long  a  period  of  time,  is  in- 
sufficient to  establish  the  right  for  the  purpose  of  this  suit,  merely 
because  I  cannot  reconcile  it  (which  I  confess  I  cannot)  with 
some  of  the  ancient  documents. 

Before  I  proceed  to  enter  into  a  detail  of  the  evidence  respect- 
ing the  moduses,  I  will  advert  to  an  objection  made  in  point  of 
la  w  as  to  the  way  in  which  they 'are  laid;  it  is  said  they  are 
badly  laid,  because  they  are  laid  in  the  alternative ;  now  it  is 
true  that  it  will  not  do  to  say  that  a  sum  of  money,  payable  by 
way  of  modus,  is  payable  ''  to  the  vicar  or  curate,"  or  *'  to  the 
rector  or  vicar ;"  and  for  this  obvious  reason,  that  payment  to 
the  vicar  cannot  be  a  satisfaction  for  tithes  due  to  the 
rector,  •or  vice  versa.  That  is  the  principle,  I  believe,  [*419] 
ou  which  those  decisions  have  proceeded  ;  but  it  has  al- 
ways been  considered,  and  must  be  considered,  that  a  modus  is 
well  pleaded  if  alleged  to  be  payable  to  the  person  entitled  to  the 
tithes  for  the  time  being  i  that  has  never  been  disputed.    It  is 
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Stated  iti  Mr.  Eagle's  book,(a)  who  argued  in  support  of  the  olH 
jectioD,  that  it  is  sufficient  to  state  a  modus  generally,  without 
saying  (o  whom  it  is  payable  because  it  will  he  presumed 
to  be  payable  to  the  person  entitled  to  the  tithe  for  the 
time  being,  and  the  case  of  Busk  v.  Lewis{b)  is  cited,  for 
that  opiuion ;  but  it  is  not  necessary  to  go  so  far  as  that:  it  is 
sufficient  to  say,  that  it  is  good  to  lay  the  modus  as  payable  to  the 
person  entitled  to  the  tithes  for  the  time  being.  There  can  be 
no  objection  to  that  in  principle ;  and  several  cases  were  cited  at 
the  bar,  among  others  the  case  of  Ord  v.  Clavering,  in  confirma^ 
tion  of  that  position.  That  was  an  issue  directed  by  the  Court 
of  Exchequer :  the  terms  of  the  issue  were,  whether  a  certain 
sum  was  payable  in  lieu  of  certain  tithes  to  the  party  entitled 
to  the  tithes  for  the  time  beings  That  is  a  decisive  authority, 
to  shew  that  it  is  sufficient  to  lay  a  modus  as  payable 
to  the  party  entitled  to  the  tithes  for  the  time  being ;  if  so^  it 
certainly  cannot  be  wrong  to  say,  that  it  is  payable  to  the  im- 
propriate rector  or  other  person  entitled  to  the  tithes  for  the  time 
being ;  for  that  is  precisely  the  same  things 

[His  Lordship  then  took  a  review  of  the  evidence  relating  to 
the  moduses,  and,  after  expressing  his  opinion  that  the  issues 
were  rightly  directed,  proceeded  as  follows :] 

A  question  arose  in  the  course  of  the  discussion  which 
f*420]  it  is  material  I  should  advert  to,  because  it  is  not  'only 
of  importance  with  reference  to  the  trial  of  these  issues, 
but  generally.  That  question  is,  whether  John  Aston  is  a  com- 
petent witness.  It  appears  that  he  is  an  owner  of  property  in 
the  parish,  and  also  in  the  district  to  which  one  of  the  district 
moduses  applies:  he  is  therefore  interested  in  establishing  both 
the  parochial  modus  and  that  district  modus.  I  conceive  thatbe 
would  not  be  a  competent  witness  if  it  were  not  for  the  statute 
of  the  3  &  4  W.  4.  c.  42.,  nor  was  it,  I  think,  very  strenuously 
contended  that  he  would ;  but  I  am  of  opinion  that  that  statute 
does  not  at  all  apply  to  any  proceedings  in  a  Court  of  Equity. 

(a)  S  Eagle  on  Tithes,  112.  (6)  Jac.  363. 
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I  have  read  orer  and  considered  the  twenty-sixth  clause,  and 
Che  terms  are  se  precise  and  distinct  as  applicable  to  courts  of 
law,  and  courts  of  law  only,  that  I  think  it  has  no  application 
whatever  to  Courts  of  Equity.  The  Vice-Chaucellor  of  England 
came  to  a  different  conclusion  in  the  case  of  Wheat  v.  Gra* 
ham^{a)  but  afterwards,  in  the  case  of  Hall  v.  Ellis^{h)  he  ap- 
pears to  have  changed  his  opiniou.  The'Iatter  case,  therefore, 
at  least  neutralises  the  authority  of  the  former.  But  the  point 
came  before  the  Court  of  Exchequer  in  the  case  of  Barnes  v^ 
Stewart  ]{c)  and,  though  Mr.  Baron  Alderson,  who  was  thea 
sitting,  appeared  to  think  there  was  some  doubt  on  the  subject, 
yet  he  inclined  strongly  to  the  opinion  that  the  act  of  parliament 
did  not  apply  to  proceedings  in  a  Coiurt  of  Equity;  and,  on  a 
subsequent  occasion,  on  the  trial  of  a  modus,  where  the  question 
was,  whether  an  occupier  or  an  owner  could  be  admitted  as  a 
witness  to  prove  the  modus,  the  same  judge  expressed  a  decided 
opinion  that  he  could  not,  and  that  the  act  of  parliament  did 
not  apply.  He  did  not,  however,  rely  on  his  own 
^judgment  only,  but,  according  to  the  report,  he  consult-  [*421] 
ed  the  other  Judges  of  the  Court,  and  they  were  all  of 
opinion  that  the  act  of  parliament  did  not  apply  to  any  proceed- 
ing in  a  Court  of  Equity.  I  take  that  to  be  a  sound  opinion, 
and  on  that  authority,  which  coincides  with  my  own  view  of  the 
construction  of  the  act,  I  think  that  Mr.  Aston  was  not  a  com- 
petent witness,  for  the  purpose  of  proving  either  the  parochial 
modus,  or  the  modus  applicable  to  the  district  in  which  he  is  a 
landowner. 

I  have  looked  at  this  question  with  some  anxiety,  because  it  is 
a  most  important  feature  in  this  case ;  for  I  think  there  will  be 
very  great  difficulty  in  establishing  many  parts  of  the  case  if 
John  Aston's  evidence  is  excluded.  I  am  aware  that  another 
Act  has  been  passed  since,  which  would  make  him  a  competent  wit- 
ness ;{d)  but  there  is  a  clause  in  it  which  excepts  pending  suits. 
I  wish  it  therefore  to  be  understood,  that  I  have  only  s|x>keu  of 


<«)  7  Sim.  61.  (e)  1  Y.  &  Colt.  193. 

ih)  9  Sim.  530.  {d)BdL7  ViQU  e.  3jk 


431  CASES  IN  CHANCERY. 


1844.--01iver  y.  liatham. 


him  hitherto  as  a  witness  in  the  cause  up  to  this  point.  It  will 
be  for  the  learned  Judge  who  tries  the  issues  to  exercise  his  own 
judgment  as  to  whether  or  not,  upon  the  feigned  issues  directed 
by  this  Court,  his  evidence  is  admissible ;  subject,  of  course,  to 
my  review  hereafter ;  but  I  think  that  I  ought  not  in  the  first  in- 
stance  to  state  my  opinion  upon  that  point. 

Upon  the  whole  case,  I  think,  lor  the  reasons  I  have  stated, 
that  the  judgment  of  the  Vice-Chancellor  was  correct,  and  that 
both  the  appeals  must  be  dismissed :  as  both  sides  have  appealed 
there  will  be  no  costs. 


[•422]  •BULWER  V.  ASTLEY. 

1843  :  May  3 1.    1844 :  April  1 7. 

A>»  by  feTeral  dsedf  of  the  fame  date,  granted*  fot  valuable  oonaideratioiM,  Mveial 
aDOuitiea  or  reot-chargea  for  Uvea,  to  be  inniog  and  payable  out  of  certain  real 
estates,  of  which  he  was  the  owner,  reserving  to  himself  and  his  heirs,  in  each 
case  a  power  to  repurchase  the  annuity,  on  payment,  at  three  months'  notice,  ef 
the  original  price,  together  with  a  half-yearly  payment  of  it  in  advance.  Eaek 
fuwnity  was  secured  by  the  penoaal  covenant  of  the  grantor,  by  clauses  efdii- 
tress  and  entry  in  case  it  should  be  a  certain  number  of  days  in  arrear,  and  by  t 
warrant  of  attorney  to  confess  judgment  against  the  grantor  for  double  the  origi* 
nal  price.  And  by  another  deed  of  even  date  which  recited  the  annoitiei  ai  be> 
ing  respectively  subject  to  "  a  proviso  for  redemption  or  repurchase/'  the  real  es* 
tates  on  which  they  were  charged,  were  conveyed  to  trustees  for  a  term  of  yearif 
with  a  power  of  sale  to  secure  the  regular  payment  of  them,  and  subject  thereto 
on  trust  for  the  grantor.  Tho  grantor  by  his  will  charged  hie  real  estates  in  aid 
of  his  personal  estate  with  the  payment  of  his  debts,  other  than  mortgage  debti, 
and  subject  thereto,  devised  them  in  strict  setUement. 

0eld,  (revening  the  judgment  below,)  that  the  annuities  were  to  be  treated  aaie- 
curiUes  for  the  repayment  of  loans,  and  consequently  that  the  value  or  then 
(there  being  no  personal  assets  for  their  payment)  was,  by  virtue  of  the  will,  a 
charge  upon  the  corpus  of  the  real  estates,  and  that  the  tenant  for  life  of  the  real 
estates,  as  between  him  and  the  remainder-man,  WuS  only  liable  to  keep  down 
the  interest  on  such  value: 

William  Earle  Bulwer,  by  his  will,  dated  the  21st  of 
February  1803,  directed  that  his  funeral  and  testaoientary  ex« 
penses,  and  all  his  debts  and  legacies  should  be  paid  and  satis* 
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fied  as  soon  as  conveniently  might  be  after  his  death.  He  then 
gave  several  pecuniary  legacies  and  annuities,  and  authorised 
and  empowered  his  executors  to  provide  funds  for  answering  the 
several  annuities  thereby  given,  either  by  investing  so  much 
money  in  the  purchase  of  stock  in  the  public  funds  or  on  real 
securities,  as  would  produce  an  annual  income  sufficient  to  dis- 
charge the  same  respectively  (which  money  so  to  be  invested, 
was,  after  the  determination  of  such  respective  annuities,  to  re- 
turn to  and  become  part  of  his  personal  estate  for  the  purposes 
of  that  his  will,)  or  by  sinking  money  in  the  purchase  of  annui- 
ties during  the  lives  of  the  annuitants  respectively,  or  by  any 
other  advisable  method,  at  the  discretion  of  his  executors.  He 
then  devised  all  his  real  estates  to  his  executors,  upon  trust  in 
the  first  place  to  raise  by  mortgage  a  sum  sufficient  in 
aid  of  his  "^personal  estate,  to  pay  and  discharge  his  [*423] 
debts,  except  those  due  on  mortgage,  and  the  annuities 
and  legacies  thereby  given,  and  his  funeral  expenses  ]  and  upon 
further  trust,  out  of  the  annual  rents,  and  profits,  to  raise  and 
levy  the  yearly  sum  of  500/.  to  form  an  accumulating  fund  for 
the  payment  of  the  principal  of  the  mortgage  debts  which  should 
be  charged  on  his  real  estates  at  the  time  of  his  death,  until  they 
were  all  paid  off;  and  subject  to  such  trusts,  he  directed  that  his 
trustees  should  hold  the  estates  on  trust  for  the  plaintiff  for  life, 
with  remainder  for  his  first  and  other  sons  in  tail  with  several 
remainders  over. 

At  the  time  of  the  testator's  death,  which  happened  in  the 
year  1807,  his  real  estates  were  subject  to  a  great  number  of 
mortgages,  and  they  were  also  charged  with  certain  annuities  or 
tent  charges  which  he  had  granted  by  indentures  for  valuable 
considerations. 

By  one  of  those  indentures,  dated  the  22nd  of  August  1806, 
and  made  between  William  Earle  Bulwer  (the  testator)  of  the 
one  part,  and  John  Bentley  and  Kirk  Boott  of  the  other  part,  after 
reciting  a  memorandum  of  agreement  dated  the  12th  of  July 
1806,  by  which  it  was  agreed  that  W.  E.  Bulwer  should  on  or 
before  the  12th  of  August  then  next,  or  as  soon  afterwards  as 
conveniently  might  be,  in  consideration  of  the  sum  of  3500/.  to 
be  paid  by  the  said  J.  Bentley  and  K.  Boott  in  equal  proportions^ 
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convey  and  assure  unto  the  said  J.  Bentley  and  K.  Boott  as  (eo* 
ants  in  common,  their  respective  executors,  administrators  and 
assigns,  an  annuity  or  clear  yearly  rent  charge  of  389Z.  for  the 
lives  of  four  persons  to  be  nominated  by  the  said  J.  Bentley  and 
K.  Boott,  and  the  life  of  the  survivor,  such  annuity  or  rent 
charge  to  be  charged  upon  and  issuing  and  payable  out  of  the 

hereditaments  and  premises  thereinafter  mentioned ;  and 
[*424]    *that  all  expenses  attending  the  sale  and  purchase  of  the 

said  annuity,  and  of  investigating  and  perfecting  the 
title  to  the  estates  upon  whicli  it  was  to  be  secured,  should  be 
borne  and  paid  by  the  said  W.  E.  Bulwer :  and  that  it  should 
be  lawful  for  the  said  W.  E.  Bulwer,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  repurchase  and  buy  up  the  said  an- 
nuity or  rent-charge  upon  the  terms  and  conditions  thereioafter 
mentioned.  And  further  reciting  that,  in  part  perforooaDce  of 
the  said  agreement,  the  said  W.  E.  Bulwer  had  executed  a  war- 
rant of  attorney,  bearing  even  dale  with  that  indenture,  to  con- 
fess judgment  against  him  at  the  suit  of  the  said  J.  Bentlejr,  and 
K,  Boott  for  the  sum  of  7000/.  and  costs  of  suit,  for  better  secu- 
ring the  due  payment  of  the  said  annuity  or  rent  charge,  at  or 
on  the  days  and  times  and  in  manner  t)iereinafter  mentioned. 
It  was  witnessed  that  in  further  pursuance  and  performance  of 
the  said  agreement  and  in  consideration  of  the  sum  of  35001. 
then  paid  by  the  said  J.  Bentley  and  K.  Boott  in  equal  proper* 
tions  to  the  said  W.  E.  Bulwer,  he  the  said  W.  E.  Bulwer  did 
grant,  bargain,  sell,  and  confirm  utito  the -said  J.  Bentley  and  K. 
Boott,  as  tenants  in  common,  their  respective  executors,  admin- 
istrators, and  assigns,  one  clear  annuity  or  yearly  rent-charge  of 
389/.,  to  be  charged  upon  and  to  be  issuing  and  payable  during 
the  term  of  99  years  if  four  persons  therein  named,  or  the  survi- 
vors or  survivor  of  them,  should  so  long  live,  from  and  out  of 
the  hereditaments  and  premises  therein  mentioned,  and  to  be 
payable  by  two  equal  half-yearly  payments  on  the  22nd  of  Feb- 
ruary and  22nd  of  August  in  every  year,  with  a  proportional 
part  of  the  said  annuity  or  rent-charge  from  such  of  the  said  half- 
yearly  days  of  payment  as  should  next  precede  the  death  of 
such  survivor.  And  the  said  W.  E.  Bulwer  thereby  covenanted 
that  if  the  said  annuity  or  rent-charge  should  be  unpaid  by  the 
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space  of  fourteen  days  after  any  of  the  days  appointed  for  the 
payment  thereof,  it  should  be  lawful  for  the  said  J.  Bent- 
ley  •and  K,  Boott,  their  respective  executors,  &c.  to  en-  [*425] 
ter  into  and  distrain  upon  the  said  hereditaments  and 
premises  for  the  amount  so  in  arrear,  and  all  costs  &c.j  and  if 
the  said  annuity  or  rent-charge  should  be  unpaid  by  the  space 
of  twenty-eight  days,  it  should  be  lawful  for  them  to  enter  upon 
the  said  hereditaments  and  premises,  and  to  receive  and  take 
the  rents  and  profits  thereof  until  they  should  thereby  be  paid 
and  satisfied  the  said  annuity  or  rent-charge,  and  the  arrears 
thereof,  and  all  costs  &c.  And  the  said  W.  E.  Bulwer  further 
covenanted  to  pay  the  said  annuity  or  rent  charge,  and  such 
proportional  part  thereof  as  aforesaid,  at  the  days  and  times,  and 
in  manner  thereinbefore  mentioned.  And  the  said  J.  Bentley 
and  K.  Boott  also  covenanted  that  if  W.  E.  Bulwer,  his  heirs, 
executors,  or  administrators  should,  at  any  time  after  the  12th 
of  August  1808,  be  desirous  of  repurchasing  the  said  annuity  or 
rent-charge,  and  should  give  to  the  said  J.  Bentley  and  K.  Boott 
their  respective  executors,  administrators,  or  assigns,  three  cal- 
endar months' notice  in  writing  of  such  desire,  and  upon  the  ex- 
piration of  such  notice  or  at  any  time  afterwards,  upon  giving 
three  calendar  months'  such  notice,  should  pay  to  the  said  J.  Bentley 
and  E.  Boott,  their  respective  executors,  &c.,  the  sum  of  3694;. 
10s.  being  the  original  purchase-money  of  the  said  annuity  gr 
rent-charge,  and  one  half  yearly  payment  thereof  in  advance, 
together  with  all  arrears  that  should  then  be  due  on  the  said  an- 
nuity, and  also  a  proportional  part  of  the  same  from  the  last  day 
of  payment  thereof  preceding  such  repurchase,  up  to  and 
inclusive  of  the  day  of  payment  of  such  repurchase-money 
and  all  costs  which  should  have  been  incurred  in  recov- 
ering the  payment  of  the  said  annuity  when  in  arrear, 
then  the  said  J.  Bentley  and  K.  Boott,  their  respective 
executors  &c.,  should  and  would  accept  the  said  sum  of 
3694/.  10^.  as  and  for  the  price  of  repurchase  and  in 
satisfaction  and  full  discharge  *of  the  said  annuity,  and  [*426J 
then  and  from  thenceforth  the  said  annuity  or  rent- 
charge,  and  all  payments  in  respect  thereof,  and  all  powers  and 
authorities  therein  contained  for  recovering  the  same  should 
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cease  and  determine,  and  the  said  J.  Bentley  and  K.  Boott 
Iheir  respective  executors,  d&c,  should  and  would  at  the 
costs  of  the  said  W.  E.  Bulwer,  his  heirs  dkc.,  deliver  up  the 
said  indenture  to  be  cancelled,  and  acknowledge  satisfaction  on 
the  record  of  the  said  judgment* 

By  another  indenture  of  the  same  date  and  in  the  same  form  as 
the  last,  the  same  estates  were,  in  consideration  of  500^,  charged 
with  an  annuity  of  66/.  11^.,  for  three  lives,  to  one  Cordelia 
Skeeles.  And  both  those  annuities  were  further  secured  by  an 
indenture  of  demise  of  the  same  date,  by  which  the  estates  out  of 
which  the  annuities  were  made  payable,  were  conveyed  to  trus- 
tees for  a  term  of  3000  years  on  trust  for  sale,  in  case  either  of 
the  annuities  should  at  any  time  be  sixty  days  in  arrear,  and  ia 
the  meantime  on  trust  for  the  testator.(a)   . 

This  suit  was  instituted  in  the  year  180S  (the  Plaintiff  being 
then  an  infant)  for  the  execution  of  the  trusts  of  the  wilL 
The  Master,  in  his  report  upon  the  usual  reference  as  to  the 
debts  due  from  the  testator  at  the  time  of  his  death,  made  no 
mention  of  the  annuitiesj  but  in  his  report  under  another  refer- 
ence he  included  the  annuities  granted  by  the  testator  dur- 
ing his  lifetime,  as  well  as  those  bequeathed  by  his  will,  amongst 
the  incumbrances  affecting  the  real  estates. 

At  the  hearing  of  the  cause  for  further  directions  be- 
[•427]  fore  the  Vice-Chancellor  (Sir  J.  Leach)on  the  8th  of  *March 
1822,  being  two  years  after  the  Plaintiff  had  attained  twenty- 
one,  an  order  was  made,  by  which  it  was  amongst  other  tbiogs 
declared,  that  the  Plaintiff^  having  been  let  into  the  receipt  of  the 
rents  and  profits  of  the  real  estates,  was  bound  to  keep  down  the 
annuities  from  the  time  he  attained  his  age  of  twenty  one.  And 
shortly  after  the  date  of  that  order,  an  Act  of  parliament  was  ob- 
tained, under  the  sanction  of  the  Court,  and  at  the  instance  of 
the  Plaintiff,  by  which  the  real  estates  of  the  testator  were  vested 
in  certain  persons  on  trust,  by  a  transfer  or  consolidation  of  the 
existing  mortgages,  or  by  a  new  mortgage,  and,  subject  to  such 
mortgages,  by  a  sale  of  certain  parts  of  the  estates,  to  raise  a  sum 

(a)  Thif  indentnre,  in  reciting  the  former  onei,  spoke  of  the  claoae  of  repurdiase 
sometimes  as  "  a  proviso  for  redemption  or  repnrchase/'  and  sometimes  as  *'  apie- 
viio  for  redemption." 
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of  money  sufficient  to  pay  off  all  the  mortgages  and  incumbran- 
ces mentioned  in  the  Master's  report  {except  annuities,)  including 
the  specialty  and  simple  contract  debts  of  the  testator. 

The  Plaintiff  continued  to  pay  the  annuities  out  of  the  rents 
and  profits  of  the  estates,  in  pursuance  of  the  order  of  the  8th 
March,  1822,  down  to  the  year  1842,  when  he  presented  a  peti- 
tion of  rehearing  against  so  much  of  that  order  as  directed  him 
to  keep  down  the  annuities ;  alleging  that  as  to  the  annuities 
granted  by  deed  he  had  only  lately  discovered,  by  inspection  of 
the  deeds,  which  had  been  brought  into  the  Master's  office  for 
the  prosecution  of  some  recent  inquires,  that  those  annuities,  al- 
though secured  on  the  real  estates,  were  in  fact  debts  of  the  tes- 
tator, to  which  he  had  made  himself  personally  liable,  and  there- 
fore contending  that  they  ought  to  have  been  provided  for  under 
the  general  charge  in  the  will  for  the  payment  of  the  testator's 
debts,  and  that  the  annuities  bequeathed  by  the  will  ought  also 
to  have  been  raised  and  provided  for  out  of  the  personal  estate 
orbya  mortgageof  a  sufficient  partof  the  real  estates  accord- 
ing to  the  directions  of  the  will,  and  that  the  value  'of  [*428] 
the  annuities  at  the  time  when  the  Plaintiff  came  of  age 
ought  now  to  be  ascertained  ;  and  that  he  ought  to  be  charged 
with  interest  only,  at  4  per  cent.,  on  such  value,  and  to  be  reim- 
bursed out  of  the  estate  what  he  had  overpaid. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Tinneyy  Mr.  Humphry  and  Mr.  Blunt^  for  the  Appellant, 
the  tenant  for  life. 

It  will  not  be  disputed  that  as  to  the  annuities  bequeathed  by 
the  will  the  order  in  question  is  erroneous,  inasmuch  as  those 
annuities  are  by  the  express  terms  of  the  will  to  be  provided  for 
out  of  the  personal  estate  or  in  default  that  by  mortgage  of  the 
real  estates.  But  we  submit  that  the  order  is  erroneous  as  re- 
gards the  annuities  granted  by  deed.  Independently  of  the  no- 
torious fact,  that  what  are  called  sales  of  annuities  are  generally 
mere  contrivances  for  obtaining  loans  of  money  at  high  rates  of 
'interest,  the  provisions  of  the  deeds  in  this  case  afford  positive 
evidence  that  the  present  transactions  were  of  that  nature.    First, 

Vol.  I.  47 
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there  is  the  stipulation  that  the  grantor  should  pay  the  expenses : 
secotidly,  there  is  the  proviso  for  Tepiirchaee  or  redemption,  (foe 
the  words  are  used  indiscriminately)  and  the  personal  coyenaDt 
of  the  grantor ;  both  of  which  have  in  former  cases  been  held  to 
be  characteristic  of  a  loan  as  distinguished  from  a  sale :  Fhytr 
V.  Sherurd,{a)  Lawley  v.  Hooper^b)  MeUurY.  Lees  Hj:)  thirdly, 
there  is  the  warruut  of  attorney  to  confess  judgment  for  doubis 
the  amount  of  the  sum  advanced,  which  shews  Mill  more  con* 

elusive! y  that  the  essence  of  the  transaction  in  each  case 
[*429]    *was  a  loan  of  money  and  not  the  sale  of  an  interest  in 

land. 
If  that  I  e  so,  it  follows  that  the  effect  of  the  transactions  wasi 
to  establish  the  relation  of  debtor  and  creditor  between  the  par« 
ties.  It  is  true  that  the  lender  had  not  the  right,  usually  inci- 
deut  to  that  character,  of  recovering  the  money  advanced,  inas* 
much  as  the  contract  gave  to  the  borrower  the  option  of  repay- 
ing  the  loan,  either  in  a  gro^s  sum  or  in  the  form  of  an  annuity: 
but  the  relation  of  debtor  and  creditor  did  not  the  less  subsist, 
tecausf  the  rights  and  remedies  usually  incident  to  it  were  modi* 
fied  by  the  peculiar  terms  of  the  contract.  In  the  ease  of  a 
Welsh  mortgage,  the  mortgagee  has  no  right  to  foreclose  or  to 
bring  an  action  (or  the  recovery  of  the  sum  advanced,  but  ouly 
a  right  to  receive  the  rents  and  profits  of  the  estate  till  ho  has 
been  repaid  principal  and  interest;  but  it  has  nevertheless  been 
decitied  that  the  heir  of  the  mortgagor  is  entitled  to  have  the 
personalty  applied  in  ease  of  the  real  estate :  Htwel  v.  Price,{d) 
The  auihorny  of  that  decision  was  recognised  in  Longwei  v. 
Scawen^{(B)  and  the  principle  of  it  extended  to  an  annuity  trans- 
action like  the  present ;  the  question  there  being  whether  the 
anntiity,  which  was  charged  on  land  and  limited  by  the  terms 
of  the  deed  to  the  griutee  and  his  heirs,  but  made  redeemable 
on  payment,  at  a  quarter's  notice,  of  the  principal  sum  advanced, 
was.  as  between  the  real  and  personal  representative  of  the 
grantee,  to  be  considered  real  or  personal  estate:  and  on  the 

(a)  Amb.  18.  {d)  Prec.  Chwi.  477. 

(4;3Alk.278.  (e)  I  Vet.  402. 

(«)i2Atk.494. 
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principle  that,  fro.Ti  the  nature  of  ihe  transaction,  the  grantor 
and  grantee  stood  in  the  relation  of  debtor  and  creditor  to  each 
other,  and  that  the  grant  of  the  annnit7  %va8  only  one  of  two 
wa7s  agreed  upon  between  the  parties  for  the  repay- 
ment of  Che  loan,  Lord  Hardwicke  'decided  that  the  [*439] 
annaiCy  was  personal  estate,  and  that  the  heir  was  a 
trastee  of  it  for  the  executor.  That  decision,  involving  and  af- 
firming as  it  does  the  principle  for  which  we  now  contend,  is  a 
distinct  authority  in  support  of  this  appeal :  and  the  result  is, 
that,  at  the  time  of  the  testator's  death,  the  annuities  constitu- 
ted debts  wichin  the  meaning  of  the  charge  in  the  will,  and  as 
such  OQght  to  have  been  provided  for  out  of  the  corpus  of  the  real 
estate,  their  being  no  personal  asseu  for  their  payment. 

Mr.  Raupell  and  Mr.  CollyBr^  for  the  Respondent,  the  remain* 
derman  in  tail. 

As  to  the  annuities  granted  by  the  deed  the  order  is  right. 
The  whole  of  the  argument  on  the  other  side  proceeds  upon  the 
assumption  that  those  annuities  were  intended  merely  as  securi- 
ties  for  loans  of  money :  hut  the  deeds  will  bear  no  siic.i  con* 
struction.  The  recitals  in  them  are  not,  Uke  the  recital  in  a  mort- 
gage deed,  that  the  grantor  had  applied  to  the  grantee  to  lend 
hima  sum  of  money,  but  that  the  grantor  had  agreed  to  convey  and 
assure  a  rent-charge,  which  is  the  form  of  recital  in  a  deed  of 
Sale.  The  clause  of  repurchase,  so  far  from  giving  to  the  trans* 
action  the  character  of  a  loan,  leads  to  a  contrary  inf(*rence| 
tmless  It  is  to  be  treated  as  equivalent  to  the  ordinary  redemption 
clattse  in  a  mortgage,  which,  in  the  present  state  of  the  law,  it 
cannot  be.  The  cases  cited  in  support  of  that  position  were  de- 
cided at  a  time  when  the  sale  of  an  aiuiuity  with  a  power  of 
repurchase  was  looked  upon  as  usurious,  and  on  that  ground  the 
Court  allowed  such  an  annuity  to  be  redeemed  upon  the  princi- 
ple of  an  ordinary  mortgage,  that  is,  by  treating  the  past  fiay- 
mencs  of  the  annuity  as  payments  ow  account  of  interest  and 
priiicipaL  But  that  doctrine  has  long  since  been  exploJed. 
Irnham  v.  Chdd,{a)  Fox  v.  Macreih.{b)    And  the  reservation 

(c)  1  B.  C.  C.  93.  ^6)  3  B.  C.  C.  400.    Seap.41SL 
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of  a  power  of  repurchase  ia  the  sale  of  an  annaity  or 
[*431]    ♦rent-charge  differs  now  in  no  respect  from  a  similar 

reservation  in  the  sale  of  the  land  itself,  in  which  case  it 
was  never  supposed  to  give  to  the  transaction  the  character  of 
a  mortgage.  "A  clause  of  repurchase  in  the  grant  of  an  anaa- 
ity,"  says  the  learned  author  of  the  Essay  on  Uses  and  Trusts,(a) 
"  is  introduced  upon  the  same  principle  that  a  vendor  of  an  es- 
tate in  fee  simple  stipulates  with  his  vendee  that  he  may  be  at 
liberty  within  a  given  time  and  for  a  certain  sum,  to  repurchase 
the  estate.  An  annuity,  granted  subject  to  a  clause  of  repur- 
chase,  differs  from  a  mortgage  or  security  for  money  in  these 
points :  in  a  mortgage  the  principal  debt  still  continues,  until  the 
equity  of  redemption  be  foreclosed ;  but  upon  the  purchase  of  an 
annuity  the  principal  is  gone  for  ever  and  consequently,  if  the 
repurchase  be  made,  the  money  paid  upon  that  occasion  is  not  in 
discharge  of  a  debt,  but  as  the  consideration  for  a  new  pur- 
chase." 

If  such  be,  according  to  the  present  doctrine  of  the  court,  the 
effect  of  the  clause  of  repurchase,  there  is  nothing  else  in  the 
deeds  which  will  justify  the  Court  in  treating  the  annuities  as 
securitiei^  for  loans.  They  are,  in  the  first  instance,  charged 
upon  and  made  payable  out  of  the  real  estates ;  and,  where  land 
is  primarily  charged,  the  tenant  for  life  must  boar  the  burden  du- 
ring his  time :  Tracy  v.  Hereford^^b)  Revel  v.  Waikimon  ,(c) 
and  the  addition  of  a  personal  covenant  by  way  of  collateral  se- 
curity will  not  shift  the  burden  to  the  personal  estate :  Bag(A  v, 
Oughton^(d)  Evelyn  v.  Evelf/n,{e)  Coventry  v.  Coventry j^g) 
Edwards  v.  'Freeman,{h)  Lanoy  v.  The  Duke  of  Athol^i) 
Tweddell  v.  Tweddell^k)  Shafto  v.  Shafto^l)  Ex  parte  Dig- 

hy\rn) 
[M32]       *  As  to  the  case  of  Longuet  v.  Scawen^  even  supposing  it  to 

(a)  Vol.  ii.  p.  313.  (A)  Ibid.  435. 

(b)  2  B.  C.  C.  128.  (f)  2  Atk.  444. 

(c)  1  Veat.  93.  (it)  2  B.  C.  C.  101. 

(d)  1  P.  Wins.  347.  \  (Z)  1  Cox,  207. 
(0  2  P.  Wms.  659.  (m)  Jac.  235. 
{g)  Ibid.  222. 
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be  an  authority  for  treating  these  transactions  as  loans,  which, 
for  the  reason  already  stated,  we  submit  that  it  is  not,  it  is 
no  authority  for  holding  that  the  annuities,  that  is  the  present 
value  of  them  at  the  testator's  death,  constituted  debts  within 
the  meaning  of  the  charge  in  this  will :  on  the  contrary,  it  is 
rather  to  be  inferred  from  Lord  Hardwicke's  reasoning  in  that 
case,  that  if  the  question  had  been  whether  the  value  of  the  an- 
nuities, at  the  grantor's  death,  constituted  a  debt,  he  would  have 
decided  in  the  negative,  for  in  the  case  of  Howel  v.  Price^  to 
which  he  refers,  the  reason  expressly  assigned  by  the  Court  for 
holding  that  the  sum  originally  advanced  upon  the  mortgage  se- 
curity still  constituted  a  debt  from  which  the  heir  of  the  mort- 
gagor was  entitled  to  be  exonerated  out  of  the  personal  estate, 
was,  that  although  the  mortgagee  had  no  power  to  recover  it  by 
action  of  debt  or  covenant,  yet  he  had  a  remedy  for  it  by  taking 
possession  of  the  real  estate,  and  paying  himself  out  of  the  rents 
and  profits.  In  the  present  case  the  annuitants  have  no  such 
remedy  for  anything  beyond  the  instalments  of  the  annuity  as 
they  accrue  due. 

Even  where  an  annuity  is  secured  by  a  personal  covenant  only 
the  annuitant  is  not  a  creditor  for  the  present  value  of  it  at  any 
particular  time,  but  only  for  the  arrears :  Read  v.  Bluntf{a)  from 
which  it  follows,  that  in  the  administration  of  the  estate  of  the 
grantor,  the  Court  has  no  jurisdiction  to  set  a  value  on  the  an- 
nuity.(ft)    A  legislative  provision  was  necessary  to  give  that  ju- 
risdiction in  bankruptcy,(c)  for  there  is  no  debt  until  the 
annuity  is  in  arrear,  and  then  only  for  the  ^amount  of    [*433J 
the  arrear.    How,  then,  can  the  present  value  of  these 
annuities  at  the  testator's  death,  or  at  any  other  period,  be  con- 
sidered debts  within  the  meaning  of  the  charge  in  tlie  will  ? 
What  the  testator  has  directed  is,  that  his  debts  shall  be  paid  and 
satisfied,  and  it  will  not  be  contended  that,  under  that  direction, 
the  executors  would  have  been  warranted  in  repurchasing  the 

(«)  5  Sim.  567. 

(6)  Biit  see  Franks  t.  Cooper,  4  Vea.  763.,  in  which  case,  howe?er,  the  annuity 
was  secored  by  the  penalty  of  a  bond,  which  had  become  forfeited  at  law  by  the 
annnity  having  fallen  into  arrear. 

(e)  €  G.  4.  c.  16.  B.  54. 
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annuities :  but  yet  that  is  the  only  way  in  which,  ir  considered  as 
debts,  they  could  have  been  "  paid  or  satisfied."  Those  words 
alone,  are  sufficient  to  shew  that  the  testator  could  not  have  in- 
tended to  include  these  annuities  under  the  description  of  his 
debts. 

Mr.  Tinne]/j  in  reply. 


1844. — April  17. — The  Lord  Chancellor. — ^I  think  the  an- 
nuity or  reut-charge  in  this  case  was  only  a  security  for  the 
money  advanced,  and  that  it  was  so  intended  by  the  parties. 
The  mode  of  borrowing  money  upon  annuity  is  of  commoD  (k> 
currence.  The  effect  of  the  transaction  is,  that  the  money  bor- 
rowed is  to  be  repaid  by  instalments,  consisting  partly  of  interest 
and  partly  of  principal :  whether  the  annuity  be  for  a  term  of 
years  or  for  a  life  or  lives,  the  transaction  is  in  substance  the 
same.  The  value  of  the  life,  in  respect  of  its  probable  duration, 
is  a  matter  of  calculation,  and,  as  the  principal  is  put  in  hazard, 
the  amount  of  the  interest  is  not  regulated  by  the  Statute  of 
Usury,  which  is  the  only  material  disiinction.[l] 

In  the  case  now  before  the  Cotirt,  the  deed  contains  a  clause 
for  the  repurchasing  of  the  annuity,  which  cannot,  1  think,  in 
this  case  be  distinguished  from  a  clause  of  redemption^  which 
has  always  been  considered  a  very  strong,  if  not  a  decisive  cir- 
cumstance, to  shew  that  the  transaction  was  in  reality  a 
[•434J  loan,  and  that  the  •conveyance  was  intended  only  as  a 
security.  In  Floyer  v.  Sherard,{a)  Lord  Hardwicko 
took  the  distinction  between  a  sale  of  an  annuity  absolutely,  and 
Che  sale  of  a  redeemable  annuity,  which,  he  said,  was  considered 
by  the  Court  as  a  loan. 

Here  the  sum  stipulated  to  be  paid  for  the  repurchase  is  <'to 
be  accepted  and  taken  in  satisfaction  and  full  discharge  of  the 
anniiity,  yearly  rent-charge,  d&c,  and  all  powers  for  enforcing 
it  shall  thenceforth  cease  and  determine,"  d&c.  Although  the 
word  repurchase  is  used,  this  is  in  substance  a  stipulation  for  re- 

(a)  AmU.  18. 

11]  See  the  obtenrations  of  Lord  Chancellor  Sa|rdeD,  on  cwei  of  this  deicnptioDi 
U  Kenmjf  ▼.  Lyneh,  2  Jones  Sl  Latouche,  327  et  nq. 


CASES  IN  CHANCBRY.  434 

1844.— Bulwer  ▼.  Astley. 

demption  :  it  would,  I  tbitik,  be  difficult  to  construe  it  otherwise ; 
and  in  fact  in  the  indenture  of  demise  between  the  same  parties, 
and  part  of  the  same  transaction,  the  proviso  is  described  as  a 
proviso  for  repurchase  or  redemption  ;  and  this  is  several  times 
repeated,  using  the  words  indiscriminately  and  in  the  same  sense 
— a  circumstance  which  also  occurred,  and  was  relied  upon  by 
the  Court,  in  Longuet  v.  Scawen.{a)  In  that  case  Lord  Hard- 
wicke  is  reported  to  have  said,  **  l^is  well  known  that  the  Court 
leans  extremely  against  contracts  of  this  kind,  where  the  liberty 
of  repurchasing  is  made  at  the  same  time  and  concomitant  with 
the  grant."  "There  is,  indeed,"  he  observes,  "a  disrinclion  in 
the  nature  of  the  transaction  between  a  power  of  redeeming  and 
of  repurchasing,  obtained  by  usage  which  governs  the  sense  of 
words :  but  where  the  stipulation  for  the  liberty  of  repurchasing 
is  part  of  the  same  transaction,  the  Coiut  goes  very  unwillingly 
into  that  distinction,  and  endeavours,  if  possible,  to  bring  them 
to  be  cases  of  redemption."  This  principle  applies  directly  to  the 
present  case:  the  stipulation  for  the  repurchase  or  redemption 
(for  the  terms  are  used  synonymously)  was  contemporaneous 
with  the  grant,  and  a  part  of  the  same  transaction. 

^The  deed  alsocoutuins  a  stipulation  similar  to  one  re-  [M35] 
lied  upon  by  the  same  learned  Judge  in  the  case  oi  Law- 
ley  V.  Hooper  v  )  viz.  the  notice  required  of  the  intention  to  re- 
purchase, and  the  condition  for  the  repayment  of  the  original 
purchase*  money,  with  all  arrears,  and  half  a  year's  interest  in  ad- 
dition :  so  as  to  allow  ample  time,  according  to  the  expression 
there  used,  *'  to  find  out  another  hand  to  take  the  money,"  and 
to  be  secure  of  the  interest  in  the  meantime  :  Mellor  v.  Lees,{c) 

It  is  not  immaterial  to  advert  to  the  personal  covenant  for  pay- 
ment of  the  annuity.  In  the  event  of  any  omission,  an  action 
might  be  immediately  brought  upon  this  covenant ;  but 
there  would  be  no  present  remedy  against  the  property :  the 
clause  of  distress  could  not  be  enforced  until  fourteen  days  after 
default  made,  the  power  of  entry  not  till  twenty-eight  days,  and 
the  authority  to  sell  not  before  sixty  days.    This  leads  to  the  in* 

(a)  1  Vex.  402.  (e)  2  Aik.  494.    See  p.  4S^6. 

(6)  3  Atk.  37d. 
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ference  that  the  estate  wm  looked  to  in  this  transaction  only  as 
a  security.  The  personal  estate  having  been  augmented  by  this 
advance,  that  estate  would  of  course  be  the  primary  fund  to  dis- 
charge the  claim.[2] 

With  respect  to  the  act  of  parliament,  it  does  not  appear  to  me 
io  affect  the  question,  which  is  merely  as  to  how  the  debt  is  to 
be  paid  as  between  the  tenant  for  life  and  the  persons  in  remain- 
der. • 

1  have  mentioned  only  one  annuity  :  there  are  in  fact  several, 
but  they  all  depend  upon  the  same  principle.  The  result  is, 
that  the  decree  should  have  directed  the  annuities  to  be  valued, 
and  the  tenant  for  Ufe  to  keep  down  the  interest  of  the  estimated 
valne.[3.] 

It  was  admitted,  I  think,  that  the  decree  must  be  varied  as  to 
the  annuities  given  by  the  wili.[4.] 

[3]  See  The  Duke  of  Cumberland  r.  Codrington,  3  Johns.  Ch.  Rep.  2*26,  when 
it  if  admitted  that  the  penonal  estate  ia  the  primary  fund  for  the  payment 
of  a  charge  upon  the  land,  created  by  the  ancestor ;  yet,  in  that  case,  the  ancestor 
having  taken  a  conveyance  of  land  subject  to  a  mortgage,  and  covenanted  to  in- 
demnify his  grantor  against  the  mortgage,  and  died  intestate,  the  land  was  held  to 
be  the  primary  fund  for  payment.  In  the  case  just  cited,  this  branch  of  the  law  re- 
lative to  marshalling  assets,  is  very  elaborately  discassed,  and  ably  illustrated  bf 
the  learned  Chancellor  who  rendered  the  decision.  The  case  also  shews  tbst  the 
circumstance  of  the  existence,  or  want  of  any  personal  security  on  the  part  of  the 
ancestor  is,  of  itself,  immaterial  in  fixing  the  fund  upon  which  the  charge  is  to  be 
imposed. — Although  the  testator  may  have  rendered  the  real  estate  the  fund  ibr  (ho 
payment  of  debts  and  legacies,  the  personal  estate  may  still  be  liable  for  a  defieieo- 
cy.  Colville  v.  MiddUton,  3  Beav.  570.  See  further  Burrell  v.  Tkt  fori  o/ 
Egremont,!  Beav.  205. 

[3]  As  to  the  duty  of  tenant  to  keep  down  interest,  see  Burreli  v.  The  Earl  of 
Egremont,  7  Beav.  236.  Raffety  v.  King,  1  Keen,  618.  Claeon  v.  Lawrence,  3 
Edw.  Ch.  Rep.  54.  1  Story's  £q.  $  488.  CauJfield  v.  Maguire,  2  Jones  &L.  140. 
59.  60.  As  to  duty  to  keep  down  taxes  and  assessments,  see  Cotnu  ▼.  Ckabtrt, 
3  Edw.  Ch.  Rep.  312. 

[4]  <^  Lord  Lyndhurst  has  held  [in  the  case  in  the  text]  that  an  annuity  is  a  debt 
due  to  the  grantee.  Of  course  he  did  not  mean  to  decide  that  the  transaction  was 
such  between  the  parties  to  it,  but  that  it  was  such  in  its  real  nature."  Sngden,  Cb. 
^enney  v.  Lynch,  2  Jones  &  L.  330. 
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*In  the  Matter  of  Dtcb  Sobibre,  a  Lunatic.  [«^36] 

1844 :  May  3. 

Semble,  a  petition  to  rapenede  a  coinmisBion  of  lunacy  will  not  be  entertabed  on* 
leis  the  lunatic  be  either  personally  present  in  Court,  or  at  least  in  such  a  situa- 
tion as  that  he  may  be  personally  examined  by  the  Lord  Chancellor  or  some  one 
under  his  authority. 

Whether  if  a  party  who  has  been  found  lunatic  escapee  to  a  foreign  country,  and 
while  reatdent  there  is  pronounced  by  a  competent  tribunal  to  be  of  sound  mind, 
the  Lord  Chancellor  will  give  such  credit  to  that  decision  as  to  entertain  a  peti- 
tion by  the  party  to  supersede  the  commission,  without  requiring  him  first  to  re-* 
torn  to  the  jurisdiction  for  the  puipose  of  being  personally  examined,  Qu.  ? 

This  was  a  petitioa  by  the  lunatic  to  supersede  the  commis- 
sion. 
.  On  the  petition  coming  on  to  be  heard, 

Mr.  Bethelly  for  the  committee  of  the  person,  took  a  prehminary 
objection,  that  the  lunatic,  who  was  in  this  country  when  the 
commission  was  executed,  was  now  residing  at  Paris,  having 
escaped  from  the  custody  of  the  persons  who  had  had  the  charge 
of  him  pending  the  appointment  of  a  committee.  ^ 

In  support  of  the  objection,  he  contended  that  it  was  essential 
to  an  application  to  supersede  a  commission  or  to  traverse  an  in- 
quisition, that  the  lunatic  should  submit  himself  to  the  personal 
examination  of  the  Lord  Chancellor,  and  that,  for  that  purpose, 
he  should  either  appear  personally  in  Court,  or  at  least  be  some- 
where within  reach.(a)  Accordingly  tlie  order  for  a  supersedeas 
always  recited  that,  upon  full  examination  in  court,  it  appeared 
to  the  Lord  Chancellor  that  the  party  had  recovered  of  his  lunacy. 
(6)  In  the  present  case  the  petitioner  was  in  this  dilemma :  if  he 
was  insane,  he  had  no  ground  for  his  application ;  if  sane,  his 
escape  was  in  the  nature  of  a  contempt  of  the  Court,  which  he 
must  clear  by  surrendering  himself,  before  he  could  be  heard 
upon  his  petition. 

(a)  1  FonU.  Eq.  60.  n.    Collioaon  on  Lanacy>  p.  325. 

(6)  Bhelfofd,  Appx.  639. 
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[M37]        *Mr.  Calvert,  on  the  same  side,  was  proceeding  to  cite 
further  authorities  upon  the  practice,  when 

The  Lord  Chancellor  said ;  I  know  of  no  instance  where 
a  commission  has  been  superseded  without  the  appearance  of 
the  lunatic.  The  party  is  not  fonnd  lunatic  upon  affidavits :  the 
enquiry  takes  place  under  the  commission  ;  witnesses  are  exa- 
mined viva  voce,  the  party  himself  appearing  and  being  also  ex- 
amined by  the  jury.  It  would  be  extraordinary  if,  under  such 
circumstances,  the  commission  could  be  superseded  upon  the 
evidence  of  affidavits  merely.  Lord  Eldon  said  it  was  a  much 
more  delicate  matter  superseding  than  issuing  a  commission: 
for  issuing  the  commission  is  merely  lor  enquiry :  superseding 
it,  terminates  the  enquiry.  Why  should  I  go  into  the  enquiry  if 
I  cannot  supersede  the  commission  without  the  lunatic's  appear- 
ance ?  I  can  conceive  a  case  in  which  a  commission  might 
be  superseded  without  the  party's  actually  appearing  in  Court: 
for  instance,  the  case  of  a  person  labouring  under  some  physical 
infirmity,  so  that  he  could  not  be  brought  up.  But  he  muststill,  ' 
I  apprehend,  be  in  such  a  situation  as  that  he  may  be  examined 
by  persons  acting  under  the  authority  of  the  Great  Seal.  That 
is  my  view  at  present,  subject  to  what  the  other  side  may  have 
to  say.[lj 

Sir  T.  Wilde,  (with  whom  Were  Mr.  Wakefield  and  Mr.  Wal- 
pole)  for  the  petition. 

[1]  In  the  matter  ofhfmke,  3  Johna.  Ch.  Rep.  567,  Mr.  Chancellor  Kent  made 
an  order  «  to  refer  the  petition  to  a  Master  to  take  proof  as  to  the  allegations  in  the 
bill  [petition,]  on  giving  the  commitiee  doe  notice,  and  to  ezainine  the  limatieiflie 
should  deem  it  advisabioi  and  to  report  eoch  proof  with  his  opinion  thenon.  If  it 
shoald  afterwards  be  necessary,  the  kinatio  can  be  brought  befwe  me."  As  totbe 
necessity  of  the  personal  appearance  of  the  lunatic  on  applying  to  supersede  the  oom- 
ihlsBion,  see  further  In  the  Matter  of  WendeU,  1  Johns.  Ch.  Rep.  600.  The  eune 
rhle  applies  to  the  execution  of  the  commVfeion.  Ex  parte  Southeote,  Amh  109, 
cited  i  Johns.  Ch.  Hep.  603.  It  Is  the  priTilcg6  of  the  party  againtft  whom  a  coio- 
mission  of  lunacy  is  issued,  to  be  present  at,  and  to  have  notice  of  its  execntioB,  Vf 
less  otherwise  directed  bv  t)ie  Court  under  peculiar  circumstances,  as  in  cases  of  ffl- 
rions  madness.  In  the  Matter  of  Tracy,  1  Paige,  580.  In  the  Matter  of  Barkert  3 
Johns.  Ch.  Rep.  237-8. 
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It  is  loo  much  to  say  that  an  appiicatioD  of  this  kind  can  under 
no  ciicumstanees  be  entertained  unless  the  petitioner  be  present. 
It  may  be  true  that  a  personal  examination  is  the  usual  mode 
adopted  by  the  Lord  Chancellor  for  ascertaining  the  state  of 
mind  of  the  party ;  but  it  is  not  the  only  mode :  and  in 
some  cases  *it  might  not  be  the  best  mode.  All  that  is  re-  [*438] 
quired  is,  that  your  Lordship  should  be  satisfied  that  the  par- 
tyisno  longerof  unsouudmind.  Now  the  petitioner  in  this  case  has 
been  examined  before  the  Prefect  of  Police  at  Paris,  in  conse- 
quence of  an  application  made  by  his  family  to  the  British  Am- 
bassador, that  he  might  be  delivered  up  to  them  as  a  person  who 
bad  been  found  lunatic  in  this  country :  and  the  result  of  that 
examination  was,  tliat,  upon  the  unanimous  certificate  of  three 
pbysicianSi  he  was  pronounced  sane,  and  the  local  authorities 
thereupon  refused  to  deliver  him  up.  That  is  a  decision  which 
this  Ck>urt  is  bound  to  respect,  for  the  question  of  a  person's  sani- 
ty of  mind  is  to  be  determined  by  the  tribunals  of  the  country  in 
which  he  is  for  the  time  being  resident.[2]  The  statute  4  G.  4., 
1  W.  4.  c.  65.,  and  the  other  statutes  that  have  from  time  to  time 
been  passed,  giving  jurisdiction  to  the  Great  Seal  to  deal  with  the 
property  of  parties  found  lunatic  abroad,  shew  that,  upon  questions 
of  that  nature,  foreign  decisions  are  attended  to  and  acted  upon 
here. 

[The  Lord  Chancbllob. — If  you    put  this  as  a  case  in 
which  the  question  of  sanity  has  been  aljready  decided  by  a  com- 
petent tribunal  abroad,[3J  that  is  a  point  which  may  deserve  con- 
sideration.] 

So  convinced  is  the  petititioner  that,  if  the  enquiry  were  fairly 
conducted,  a  jiiry  of  this  country  would  come  to  a  similar  con- 

[$]  In  tke  Matter  ef  the  PHneees  Bariatinekit  ante,  375. 

[3]  Snch  decision  may  be  sufficient  to  warrant  the  issuing  of  a  commission,  and 
may  perhaps  be  sufficient  ground  or  evidence  to  warrant  an  inquisition  here,  on 
■veh  new  eommisiion.  In  tke  matter  ofPerkiM,  3  Johns  Ch.  Rep.  IS4.  A  com- 
mUtee  jonst  be  appointed  Asrs,  for  a  npn -resident  loaatic  to  enable  him  to  obtain 
Uie  control  of  property  here;  but  the  commisaion  cannot  be  executed  out  of  theju* 
riMlicCtou  of  the  Court    Ibid.    In  the  matter  of  Petit,  2  Paige,  174. 
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clubion,  that,  if  be  could  be  sure  of  not  being  put  under  a  restraint 
in  the  meantime,  he  would  return  immediately  to  prosecute  thi^ 
petition. 

Mr.  Beihell  then  undertook,  on  the  part  of  the  committee  of  the 
person,  that,  if  the  Petitioner  would  return  to  this  country,  no  re- 
straint should  be  imposed  upon  him,  unless  by  the  direction  of  the 

Lord  Chancellor. 
[*439]        *That  proposal  having  been  assented  to  on  the  other 
side, 

The  Lord  Chavcellor  said : — Judging  from  what  I  have 
heard  of  the  conduct  of  this  gentleman  at  Paris,  1  approve  entire- 
ly of  that  arrangement,  and  I  should  wish  him  to  be  informed, 
that,  if  he  will  come  over  here,  I  shall  allow  no  restraint  to  be 
put  upon  him,  unless  some  act  of  violence  should  render  it  ne- 
cessary. He  should  be  told  that  I  have  no  expectation  that  any 
such  act  will  be  committed,  and  that  my  sole  object  will  be  to 
give  him  perfect  security. 

The  petition  may  stand  over  until  it  shall  be  seen  what  course 
the  petitioner  will  pursue. 


ToLSON  V.  Dtkes. 

1844:  June  3,  8. 

Orden  of  Conrta  of  Equity  being  by  the  1  &  9  Vict  c.  110,  s.  18,  made  eqdf- 
aleni  to  jadgmentt,  Held,  that  a  party  who  had  lain  in  prison  under  an  attach- 
ment for  non-payment  of  coats  aroonnting  to  leas  than  SO/.,  was  entitled  voder 
the  48  6. 3.  c.  123,  to  his  discharge  as  to  such  attachment,  although  detain- 
ers  had  been  lodged  against  him  for  non-payment  of  other  costs  in  the  same  aoit, 
amounting  together  to  much  more  than  that  sum. 

Mr.  Koe  moved  that  the  Plaintiff  might  be  discharged  out  of 
the  custody  of  the  Keeper  of  the  dueen's  prison,  as  to  an  attach- 
talent  issued  against  him  on  the  6th  of  March,  1834,  for  non-pny- 
ment  of  costs,  amounting  to  14/.  12^.  5d. 
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'  In  support  of  the  motion  he  relied  on  the  48  G.  3.  c.  123.  and 
land  2  Viet,  c  110.  s.  18.  contending  that,  as  the  latter  act  had 
made  orders  of  Courts  of  Equity,  for  the  payment  of  costs, 
equivalent  to  judgments^  the  prisoner  *wa8  entitled,  un-  [*440] 
der  the  former  act,  to  his  discharge  in  respect  of  the  at- 
tachment in  question,  having  lain  in  prison  under  it  more  than 
'  twelve  calendar  months.  And  he  cited  an  unreported  case  of 
Gibson  v.  Curling^{a)  in  the  Exchequer,  in  which  a  plaintiff^ 
•who  had  been  taken  in  execution  for  non-payment  of  the  costs 
of  a  nonsuit  amounting  to  less  than  20/.,  had  been  discharged  on 
a  similar  ground. 

Mr.  Wetherellj  contra^  contended  that  the  object  of  the  legis- 
lature in  the  stat.  of  1  &  2  Yict.  was  merely  to  give  to  creditors 
increased  facilities  for  the  recovery  of  their  debts,  in  exchange 
for  the  right  of  imprisonment  on  mesne  process,  which  that  act 
had  taken  away ;  and  that  the  latter  part  of  the  clause  in  ques- 
tion which  provided  that  "  the  persons  to  whom  any  such  mon- 
ies or  costs,  charges,  or  expenses  should  be  payable  should  be 
deemed  judgment  creditors  within  the  meaning  of  that  act^^ 
shewed  that  in  this  provision  it  was  the  benefit  of  the  creditor, 
and  not  of  the  debtor  that  the  legislature  looked  to.  He  also 
stated  that  detainers  had  been  lodged  against  the  prisoner  for 
other  costs,  which  had  been  ordered  to  be  paid  in  the  same  suit,- 
amounting  together  to  much  more  than  20/.,  and  that  one  of 
such  orders  alone  was  for  a  sum  exceeding  20/. ;  for  which  he 
could  only  be  discharged  under  the  Insolvent  Act,  so  that  even 
if  he  could  obtain  his  discharge  as  to  the  others  separately,  such 
discharge  would  be  nugatory. 


The  Lord  Chancellor. — I  think  the  prisoner  is  entitled  to 
be  discharged  as  to  this  attachment. 

•The  48  G.  3.  c.  123.  provides  that  persons  in  execu-    ['441] 
tion  upon  any  judgment  for  any  debt  or  damages  not 
exceeding  20/.,  who  shall  have  lain  in  prison  thereupon  for 
twelve  calendar  months,  shall,  upon  application  to  the  Court^  be, 

(a)  Ezch.  27th  Not.  1843. 
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entitled  to  their  discharge  as  to  such  execution.  That  applies 
only  to  judgments  in  Courts  of  Lav.  But  the  stat  1  &  2  Yict 
c.  110.  provides  that  all  decrees  and  orders  of  Courts  of  Equity, 
and  all  rules  of  Courts  of  Common  Law,  for  the  payment  of 
costs,  shall  have  the  effect  of  judgments.  If  they  are  to  have 
the  effect  of  judgments  they  come  within  Che  scope  of  the  iormer 
statute ;  for  I  don't  think  that  the  words  "  within  the  meaning . 
of  this  act,"  in  the  subsequent  part  o(  the  clause,  were  intended 
to  control  this  part  of  it,  which  provides  that  such  orders  shall 
have  the  effect  of  judgments.  The  legislature  did  not  intend 
that  the  statute  should  not  operate  for  the  benefit  of  the  debtor, 
as  well  as  against  him.  The  point  appears  to  have  been  dis- 
tinctly called  to  the  attention  of  the  Court  of  Exchequer,  io  the 
case  of  Oibson  v.  Curlvtg,  And  on  the  auuthority  of  that  case, 
a^d  the  reason  of  the  thing,  I  think  that  is  the  true  construction 
of  the  act 

The  circumstance  that  the  prisoner  is  detained  under  other 
similar  orders  does  not,  I  think,  affect  his  right  to  be  discharged 
as  to  this.[l] 


[•442]  'In  the  Matter  ot  the  Princess  Bariatinsky,  a 

Lunatic. 

1844:  May  31. 

At  the  hearing  of  a  petition  and  connter-petition  in  lanacyi  the  one  praying  th« 

confirmation  of  the  comminionera*  report,  and  the  other  simply  opposing  it,  tbo 

eonnsel  for  the  first  petition  is  entitled  to  begin. 

This  case  came  on  upon  a  petition  to  confirm  the  Commission- 

{!]  The  statute  1  &  2  Viet.  e.  1 10,  ^  16.  18,  does  not  deprive  a  solicitor  who 
has  attached  his  client  for  non-payment  of  costs,  of  his  lien  upon  the  fond  which 
the  solicitor  has  recovered  ;  no  more  than  a  mortgagee  loses  the  security  of  the 
mortgage  by  bringing  an  action  for  the  debt,  and  recovering  a  judgment,  or  the 
vendor  of  land  by  suing  the  vendee  for  the  purchase  money.  Lloyd  v.  Mason,  i 
Hare,  132.    And  see  Oldfield  v.  Cobbett,  post.  613. 
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eHs  report  approving  of  a  committee,  and  a  counter-petition  praying 
that  the  report  might  not  be  confirmed. 

Sir  Charles  Wetherell,  for  the  first  petition,  claimed  the  right 
to  begin. 

Mr.  Erie  and  Mr.  Stuart^  for  the  counter-petition,  contended, 
that  their  petition  was  in  the  nature  of  exceptions  to  the  report, 
and  that,  by  analogy  to  the  practice  upon  exceptions,  they  were 
entitled  to  begin.  The  confirmation  of  the  report  being  of  course, 
unless  some  exceptions  were  taken  to  it,  convenience  required 
that  the  nature  and  ground  of  the  exceptions  should  be  stated 
first 

The  Lord  Chancellor. — This  is  not  the  case  of  particu- 
lar exceptions  to  parts  of  the  report,  but  in  substance  a  general 
objection  to  the  whole.  The  Commissioner  has  reported  upon 
a  complicated  state  of  &ct8,  and  has  come  to  a  certain  conclusion. 
It  is  that  conclusion  which  is  objected  to ;  the  whole  merits, 
therefore,  must  now  be  gone  into.  I  am  to  put  myself  in  the 
situation  of  the  commissioner,  and  to  rehear  the  case.  I  think, 
therefore,  that  the  most  convenient  course  will  be,  that  the  same 
party  should  begin  here,  who  began  before  the  commissioner.[l] 

Sir  C  Weiherell  accordingly  began. 


NoTB^ — ^The  Secretary  of  Lnnatici  and  the  Renriiitrar  (Colville,)  upon  bein^  re- 
ferred to  by  the  Lord  Chancellor,  stated  this  te  be  the  nsnal  course  in  matters  of 
lanacy. 

[1]  Oremiled,  In  the  Matter  of  Townihendj  post,  804,  and  see  note,  ibid. 
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[•443]  Thorpe  v.  MATTiNGLET.(a) 

1843:  Not.  4. 

Whero  an  order  of  this  Conrt,  made  in  pvnnance  of  an  order  of  the  Home  of  Lorde 
revernng  the  decree  below  and  dwmimng  the  bill  with  costs,  had  omitted  to 
direct  re.payment  of  a  sum  of  money  which  had  been  paid  by  the  Defendaoti  to 
the  Plaintiff  under  the  decree,  pending  the  appeal ;  the  Court,  on  the  petition  of 
the  Defendants,  made  a  further  sabstanti?e  order  for  such  repayment 

Pending  an  appeal  by  the  Defendants  to  the  House  of  Lords, 
from  a  decree  to  account,  the  Master  ascertained  the  amount  due 
upon  the  account,  and  an  order  was  made  for  payment  thereof 
with  costs  by  the  Defendants,  who  paid  the  same  accordingly ; 
the  Plaintiflf  entering  into  a  recognizance  to  refund  in  case  the 
appeal  should  succeed. 

On  the  hearing  of  the  appeal  the  decree  was  reversed,  and  the 
bill  dismissed  with  costs,  and  the  cause  was  remitted  back  to 
the  Court  below  to  do  therein  as  should  be  just  and  consistent 
with  that  judgment. 

The  defendants  thereupon  obtained  an  order  of  this  Court 
dismissing  the  bill  with  costs ;  but  that  order  not  having  gone 
on  to  direct  the  repajrment  to  them  by  the  Plaintiff  of  what  they 
had  paid  under  the  decree,  they  afterwards  presented  a  petition 
for  repayment  of  what  they  had  so  paid  for  costs.  That  petition 
was  heard  on  the  18th  of  April  1843,  and  an  order  was  mode 
according  to  the  prayer.  They  then  presented  another  petition 
for  repayment  of  what  they  had  paid  in  respect  of  the  account, 
which  petition  now  came  on  to  be  heard. 

Mr.  Bethell  and  Mr.  Fleming  appeared  in  support  of  the 
petition. 

Mr.  Swanston^  contra,  insisted  that  the  application 

[*444]    *came  too  late  after  an  order  had  been  made  dismissing 

the  bill ;  for  by  the  effect  of  that  order  the  suit  was  at 

(a)  Supra,  p.  800. 
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an  end,  and  the  Court  had  no  longer  any  jurisdiction  over  the 
parties  personally.  The  petition,  moreover,  was  vexatious,  for 
the  Defendants  had  their  remedy  upon  the  recognizance,  and 
they  had  actually  commenced  proceedings  to  enforce  it. 

Mr.  BetheUy  in  reply,  said,  the  recognizance  was  given  by 
two  sureties,  and  the  sureties  being  sued  was  no  reason  why  the 
principal  should  not  pay  when  he  was  called  upon. 

*  The  Lord  Chancellor. — What  is  now  asked  is  a  conse- 
quence of  the  judgment  of  the  House  of  Lords,  and  comes  with- 
in the  description  of  what  is  just  and  proper.  It  might  have 
been  done  at  the  time  the  bill  was  dismissed,  but  I  see  no  reason 
why  it  should  not  be  done  now.  The  order,  therefore,  must  be 
according  to  the  prayer  of  the  petition.[l] 


MSMOXANDUK. 

On  the  conclusion  of  the  argument  in  Lancaster  v.  Evora  (ntpra,  p.  349,)  the 
Lord  Chancellor  statedi  that  as  it  had  been  conceded  at  the  bar  that  the  case  was 
not  within  the  38th  Order  of  Angnst  1841,  he  should  consider  it  without  reference 
to  that  Order.  As  to  the  application  of  that  Order,  see  Tipping  t.  Clarke^  2 
Hare,  391. 


[1]  As  to  what  orders  the  Court  may  make  after  dismissal  of  the  bill,  see  The 
Corporation  of  Gloueeiter  ▼.  Wood,  post,  493.  S.  C.  3  Hare,  isb. 


Vol.  I.  49 


•  REPORTS  OF   CASES 


ARGUED   AND   DETERHIMED   IN 


THE  HIGH  COURT  OF  CHANCERY. 


Ex  Parte  Van  SANDAt/ 
In  the  Matter  of  Martin. 

J844:  Not.  4,  7. 

A  fingle  jadge  of  the  Court  of  Review,  when  sitting  as  the  Court,  hai  power  to 
commit  for  contempt 

SemhUt  where  a  decision  of  the  Court  of  Review  is  brought  under  the  renew  flf 
the  Lord  Chancellor  by  a  simple  appeal  petition,  without  a  special  case,  no  appeal 
lies  from  his  decisiou  to  the  House  of  Lords. 

Where  the  Court  of  Review  had  committed  a  party  for  a  contempt,  and  had  after- 
wards restraine<^im  by  injunction  from  prosecuting  an  action  for  false unpnsonmeat 
against  the  party  who  obtained  the  order  of  commitment,  the  Lord  Cfisncelhir, 
upon  both  the  orders  being  brought  under  his  review  by  a  simple  appral  peb'tion 
•  without  a  special  case,  discharged  the  order  for  the  injunction,  on  the  gnmod 
tbat  doubts  might  be  entertained  whether  the  form  of  the  proceeding  before  him, 
admitted  of  an  appeal  from  his  decision  to  the  House  of  Lords,  whereas  a  writ 
of  error  would  lie  from  that  of  the  court  of  law. 

"Whether  the  Court  of  Review  has  jurisdiction  to  restrain  a  party  whom  it  haa 
committed  for  a  contempt,  from  suing  the  party  who  obtained  the  order  of  cod- 
mitment  in  an  action  for  false  imprisonment :  quaere.. 

In  the  month  of  December  1843  a  petition  and  motion  in  this 
matter  were  depending  in  the  Court  of  review :  Mr.  Van 

[*446]  Sandaii  being  the  solicitor  for  one  of  the  parties,  •and 
Messrs.  Turner  and  Hensman  for  the  other.    After  the 

•Chief  Judge  of  that  Court  had  given  judgment,  but  before  ihe 


OASES  IN  CHANCERY.  446 

1644. — Ex  parte  Van  Saodau. 

minutes  of  the  order  were  finally  settled,  Mr.  Fan  Sandau  being 
dissatisfied  with  the  judgment,  published  a  printed  circular,  co* 
pies  of  which  he  distributed  to  several  of  his  friends  in  open 
Court,  containing  various  defamatory  charges  against  Messrs* 
Turner  and  Hensman,  and  commenting  in  very  severe  and  dis- 
respectful terms  on  the  judgment ;  the  document  being  headed 
"^A  short  statement  of  frauds  by  which  the  public  are  robb§d 
under  fiats  in  bankruptcy,  and  by  which  the  profession  of  the 
law  is  brought  into  disrepute."  In  consequence  of  that  publi- 
cation Messrs.  Turner  and  Hensman  presented  a  petition,  pray- 
ing amongst  other  things,  that  Mr.  Van  Sandau  might  be  com- 
mitted for  a  contempt  of  the  Court.  The  petition  was,  at  the 
request  of  the  Chief  Judge,  heard  before  Sir  ^Seorge  Rose,  the 
other  Judge  of  the  Court,  who  thereupon  made  an  order  dated 
the  4th  of  February  1844,  which^  after  reciting  the  petition  and 
the  circular,  which  was  set  forth  at  length  in  the  form  of  a  sche- 
dule to  the  petition,  proceeded  in  these  words : — 

^<  The  Court  doth  order  that  the  said  Andrew  Van  Sandau  do 
stand  committed  to  the  custody  of  the  keeper  of  the  Queer's 
prison  for  his  contenipt  of  this  Court,  in  writing,  printing,  and 
publishing  the  paper  so  set  out  as  aforesaid  in  the  schedule  to 
the  said  petition,  and  that  a  warrant  do  forthwith  issue  for  that 
purpose ;  and  that  the  said  respondent  do  pay  to  the  said  peti; 
tioners  the  costs,  charges,  and  expenses  of,  and  occasioned  by, 
this  application,  and  of  the  said  order,  and  of  carrying  the  same 
into  execution,  and  incidental  thereto  respectively." 

After  several  unsuccessful  applications    by  Mr.    Van   San- 
dau  to  Sir  George   Rose   to   discharge   or  vary  that 
•order,  on  each  of  which  occasions  he  was  ordered  to    [*447] 
pay  further  costs,  a  warrant  was  issued  in  pursuance  of 
the  first  order^  under  which  he  was,  on  the  19th  of  February, 
arrested  and  committed  to  prison. 

On  the  21st  of  February  Mr.  Van  Sandau  having  presented  a 
petition  apologising  for  his  conduct,  and  praying  for  his  discharge, 
Sir  George  Rose  made  an  order  that,  upon  his  depositing  thQ 
sum  of  200/.  in  the  hands  of  the  Registrar,  to  provide  for  thQ 
costs,  eharges  and  expenses,  and  costs,  for  which  he  was  liabU 
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under  the  former  orders,  and  which  were  then  in  course  of  taxa* 
tion^  and  upon  his  undertaking  to  pay  the  same,  and  also  the 
costs  of,  and  occasioned  by,  that  application,  he  should  be  forth* 
with  discharged. 

Mr.  Van  Sandau  having  thus  obtained  his  discharge,  brought 
an  action  in  the  Queen's  Bench,  for  false  imprisonment,  against 
Ikfessrs.  Turner  and  Hensman,  who  pleaded  the  general  issue, 
and  also  a  special  plea  of  justification  under  the  order  of  the  4th 
of  February,  and  the  warrant  issued  in  pursuance  thereof.  The 
Plaintiff  joined  issue  upon  the  first  plea,  and  delivered  a  demur- 
rer to  the  second ;  whereupon  Messrs.  Turner  and  Hensman  ap- 
plied to  the  Court  of  Review  for  an  injunction  to  restrain  the 
Plaintiff  from  fuiiher  proceeding  in  the  action ;  and  on  the  8th 
of  May  the  Chief  Judge  of  the  Court,  before  whom  that  petition 
was  heard,  made  an  order  giving  the  Plaintiff  liberty  to  obtain 
a  rule  or  order,  in  the  action,  for  amending  his  demurrer,  and  to 
amend  it  accordingly,  by  confining  the  causes  of  demuner  to 
three  points,  which  were  specified  in  the  order,  but  restraining 
him  from  all  further  proceedings  in  the  action,  except  for  the  pur- 
pose of  proceeding  to  argument,  judgment,  and  execution  upon 
the  demurrer  when  so  amended  ;  without  prejudice,  however,  to 

any  question  which  might  be  made  or  raised  in  the  Court 
[•448]    'of  Review  as  to  the  validity  or  r^ularity  of  the  order, 

warrant,  arrest,  or  caption,  or  as  to  damages,  or  as  to 
the  propriety  of  thereafter  trying  the  issue  of  fact  raised  by  the 
plea  of  the  general  issue.(a) 

(a)  The  Order  was  in  these  terms  :-^Tbis  Court  doth  order,  that  the  said  paitief, 
petitioners  and  respondent,  and  their  counsel,  attornies,  and  agents  respectively,  be 
and  they  are  hereby  restrained  from  all  further  proceedinj[[8  in  the  said  action  at  law 
till  further  order,  subject  only  and  except  as  hereinafter  mentioned  ;  but  the  taid 
Andrew  Van  Sandau  is  to  be  at  liberty  to  obtain,  and  the  said  pelitionera  are  to 
consent  to  his  obtaining,  on  or  before  Tuesday  the  4th  day  of  June  next,  a  rale  ar 
order  in  such  action  for  amending  his  said  demurrer ;  and  the  said  Andrew  Van 
Sandau  is  to  be  at  liberty  to  amend  the  same,  and  the  causes  of  demurrer  thereby 
assigned,  by  confining  the  causes  of  demurrer  to  the  points  which  he  is  hereby  per- 
mitted to  raise  hi  the  said  action  as  herein-after  mentioned  ;  and  the  said  parties  re* 
■pectively,  their  counsel  attornies,  and  agents  are  to  he  at  liberty  to  proceed  to  arp- 
uent,  judgment,  and  execution  upon  the  said  demurrer  when  amended  as  afore* 
iaid,  so  far  as  the  rules  of  law  will  allow ;  and  the  said  Andrew  Van  Sandao,  his 
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*Mr.  Van  Sandau  being  desirous  of  af^aling  from  [*449] 
the  two  orders  of  the4th  of  February  and  the  8th  of  May, 
and  all  the  intermediate  orders,  applied  to  the  Court  of  Review 
to  settle  a  special  case  for  that  purpose,  but  some  difficulties 
having  occurred  in  settling  the  case,  it  was  ultimately  arranged, 
on  the  suggestion  of  Sir  Greorge  Rose,  and  by  leave  of  the  Lord 
Chancellor,  that  the  whole  matter  should  be  brought  under  the 
reviewof  his  Lordship  by  an  appeal  petition  without  a  special 
case. 

An  ai^al  petition  was  accordingly  presented  by  Mr.  Van  San- 
dau, praying  that  the  several  orders  above  mentioned  might  be 
respectively  discharged  or  varied. 

The  petition  now  coming  on  to  be  heard, 

eonnsdl,  attomieiy  and  agents  are  to  be  at  liberty,  upon  the  argument  and  for  the 
inirpoees  of  the  said  demurrer,  when  bq  amended,  to  contend  that  the  Court  of  Re* 
Tiew  has  not  and  had  not  in  February  1844,  jurisdiction,  power,  or  authority  to 
commit  for  a  contempt  of  such  Court :  and  that  it  does  not  appear  on  the  face  of 
such  order  as  stated  in  the  said  plea  of  justification,  that  the  said  Andrew  Van  San- 
dau was  thereby  ordered  to  be  committed  on  the  ground  that  in  the  judgment  or 
opiuion  of  the  Court  of  Review  an  act  or  acts  considered  by  the  Court  of  Review 
to  be  a  contempt  of  the  said  Court  had  been  done  by  him ;  and  also  to  contend  that 
it  appears  on  the  face  of  such  order  that  the  committal  thereby  ordered  was 
on  the  ground  of  an  act  or  acts  done  by  the  said  Andrew  Van  Sandau  which  by 
law  did  not  form  or  amount  to  a  contempt  of  the  Court  of  Review  ;  but  the  said 
Andrew  Van  Saodau,  his  counsel,  attomies,  and  agents,  are  not  further,  or  other^ 
wise  on  the  argument,  or  for  any  purpose  of  such  demurrer  or  amended  domorrer, 
to  dispute  or  question  the  validity  or  propriety  of  the  said  order,  and  are,  on  the  ar- 
gument and  for  the  purposes  of  the  said  demurrer  when  amended  as  aforesaid,  and 
for  the  purposes  of  the  judgment  thereon,  to  admit  the  validity  and  propriety,  regu- 
larity, formality,  and  sufficiency  of  such  order  in  all  other  respects  and  particulars 
than  the  points  which,  so  far  as  they  shall  be  open  and  available  at  law  on  the 
said  demurrer  when  amended  as  aforesaid,  liberty  is  hereby  given  to  raise  at  law 
against  the  validity  of  the  said  order  as  aforesaid  ;  and  also  to  admit  that,  suppo- 
sing the  said  order  to  have  been  legal,  valid,  and  regular,  the  warrant,  caption,  and 
arrest  thereunder  were  also  legal,  valid,  and  regular  ;  but  this  order  is  to  be  without 
prejudice  to  any  question  which  may  be  made  or  raised  in  this  Court  as  to  the  vav 
lidity,  or  propriety,  or  regularity  of  such  order,  warrant,  arrest,  and  caption,  or  either 
of  them,  or  as  to  damages,  or  as  to  the  propriety  of  trying  the  said  issue  of  fact 
hereafter ;  and  let  the  said  petition  in  all  other  respects  stand  over,  and  the  said 
parties  respectively  are  to  be  at  liberty  to  apply  to  this  Court  as  to  costs  or  other- 
wise touching  any  of  the  matters  aforesaid  as  they  may  be  advised. 


n 
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Mr.  Bagshawe  and  Mr.  Rolt  appeared  for  the  Petitioner. 
Mr.  Swanston  and  Mr.  Simon  for  the  Respondents. 

The  argument  turned  exclusively  upon  the  orders  of  the  4th 
.   of  February  and  the  8th  of  May. 
[*450]        *To  the  former  order  it  was  objected — 

First,  that  the  circular,  eVen  admitting  it  to  be  a  libel  on 
the  Judge  to  whom  it  referred,  did  not  amount  to  a  contempt  of 
the  Court ;  Case  of  the  Evening  Postjl^a)  Rex  v.  AlmonJib) 
CharUonHs  Case.{c) 

Secondly,  that,  although  the  Court  of  Review  had,  by  the  L 
&  2  W.  4.  c.  56.,  power  to  commit  for  contempt,  no  single  judge 
of  that  Court  had  such  power ;  6  &  6  Vict.  c.  122.  s.  44. ;  Rex 
V.  Faulkn€r.{d)  Thirdly,  that  the  order  was  invalid,  inasmuch 
as  it  contained  no  express  adjudication  that  a  contempt  had  been 
committed;  Long  Welleslet/*s  Case,{e)  CharltorCs  Caselg) 
Green  v.  Elgie,{k)  Fourthly,  that  that  part  of  the  order  which 
directed  the  appellant  to  pay  charges  and  expenses,  as  well  as 
costs,  was  wholly  without  precedent,  it  being  contended  that 
charges  and  expenses,  as  distinguished  from  costs  of  suit,  were 
never  given  except  in  favor  of  parties  in  the  character  of  trustees, 
and  not  even  then  unless  there  was  a  trust  fund  out  of  which 
they  could  be  paid. 

With  respect  to  the  order  of  the  8th  of  May, 

It  was  contended  on  the  part  of  the  appellant,  that  the  Court 
of  Review  had  no  jurisdiction,  analogous  to  that  of  the  Court  of 
Chancery,  by  way  of  injunction  ;  but  that,  even  assuming  that 
such  a  power  belonged  to  it  for  some  purposes,  it  did  not  extend 
to  cases  like  the  present ;  Ex  parte  Glossop^{i)  where  Lord  El- 
don  refused  to  interfere,  upon  petition,  with  an  action  brought  by 
the  bankrupt  to  impeach  the  validity  of  the  commission,  saying 
that  the  only    remedy  was  by   bill :    that  the  present  case 

(6)  2  AA.  469.  (e)  2  R.  &  Myl.  639. 

(♦)  Wilmol'8  Judgmenta,  243.  (^r)  Vhi  Supra, 

{€)  2  Myl.  &  Cr.  316.  (A)  8  Jurist,  187. 

{d)  2  Mont.  Sl  Ayr.  311.  (t)  2  Gl.  <&  Jam.  261 
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was  much  •stronger,  the  party  restrained  being  a  stranger  [*451] 
to  the  jurisdiction  in  bankruptcy  :  and  that  Sir  J.  Crosse 
had  refused  to  make  such  an  order  under  circumstances  precisely 
similar  in  Ex  parte  Elgie.{a)  But  that,  at  all  events,  the  form 
of  the  order  in*  this  case  was  bad;  for  every  demurrer  at  law 
was  general,  and,  therefore,  although  counsel  should,  in  compli- 
ance with  the  injunction,  forbear  to  raise  any  points  but  those 
which  were  specified  in  the  order,  the  Court  would  be  bound  ex 
officio  to  notice  them  in  its  decision,  for  otherwise  there  would 
be  error  on  the  record. 

On  the  other  hand,  it  was  argued,  that  a  jurisdiction,  analogous 
to  that  of  courts  of  equity,  by  injunction,  had  long  been  familiar- 
ly exercised  in  bankruptcy,  both  before  the  establishment  of  the 
Court  of  Review  and  since  ;  Ex  parte  Fletcher^(b)  Ex  parte 
PigeSy{c)  Ex  parte  White  ;{d)  and  that  in  the  case  of  Ex  parte 
Glossop  there  must  have  been  special  circumstances  not  noticed 
in  the  report,  as  Lord  Eldon  himself  had  two  years  afterwards, 
in  Ex  parte  Leigh,{e)  made  a  similar  order  to  that  which  he 
was  there  represented  to  have  refused  on  the  ground  of  want  of 
jurisdiction  ;  and  on  the  authority  of  that  decision.  Sir  J.  Leach 
in  Ex  parte  Hill{g)  considered  the  jurisdiction  settled,  and  made 
another  similar  order.  That  it  was  idle  to  attempt  to  distinguish 
this  case  from  those,  on  the  ground  of  the  party  being  a  stranger 
to  the  jurisdiction,  when  independently  of  his  character  of  so- 
hcitor  of  the  Court,  he  had  brought  himself  within  the  jurisdic- 
tion by  the  contempt  which  he  had  committed.  It  being  there- 
fore beyond  dispute  that  a  jurisdiction  of  this  kind  be- 
longed to  the  Court,  there  *was  no  reason  why  it  should  [*452] 
not  be  exercised  in  the  present  case,  as  it  was  clear  that, 
if  the  circumstances  had  occurred  in  the  Court  of  Chancery,  that 
Court,  would  not  have  allowed  the  validity  of  its  order  to  be 
questioned  in  a  court  of  law,  but  would  have  taken  the  matter 
into  its  own  hands,  and,  if  any  irregularity  had  occurred  in  the 
conunitment,  would  have  referred  it  to  the  Master  to  award  pro- 

(a)  Not  reported.  also  Ex  parte  Harding^  Buck. 

(6)  1  V.  &  B.  350.  24. 

(c)  1  Gl.  &.  Jam.  123.  («)  2  Gl.  &  Jam.  332. 

((/)  4  Deac.  fcCh.  279.  See  i,g)  Mont.  9. 
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per  compensation  ;  Frowd  v.  Lawrence,{a)  As  to  the  form  of 
the  uijunction  in  this  ca86,  it  was  not  for  the  appellant  to  com- 
plain of  it,  as  it  was  for  his  benefit  that  the  order  was  made  in  that 
qualified  form,  while  in  Prawd  v.  Latorence  and  other  similar 
cases  the  order  had  been  absolute. 
In  the  Course  of  the  argument, 

The  Lord  Chancellor  (referring  to  what  he  had  himself 
laid  down  in  Lord  Brougham  v.  Dicas{b) )  observed,  that  it 
did'not  follow  from  the  Act  of  1  dk  2  W.  4.  c.  56.  that  the  Court 
of  Review  had  now  all  the  powers  which  the  Lord  Chancellor 
formerly  had  when  sitting  in  Bankruptcy.  Whatever  authority 
the  Lord  Chancellor  had  as  head  of  the  Court  of  Bankruptcy, 
was  transferred  by  the  Act  to  the  Court  of  Review ;  but  when 
the  Lord  Chancellor  sat  in  Bankruptcy,  he  had,  in  addition  to 
that,  the  powers  attached  to  the  office  of  Chancellor. 

Nov,  7. — The  Lord  Chancellor. — The  facts  of  this  case 
may  be  stated  in  a  very  few  words.  A  petition  and  a  motion 
were  depending  in  the  Court  of  Review,  in  the  bankruptcy  of  a 
person  of  the  name  of  Martin.  Mr.  Yan  Sandau  was  the 
[*453]  'solicitor  on  one  side,  and  Messrs.  Turner  and  Hensnian 
on  the  other.  An  order  was  made  upon  the  petition  and 
motion.  Mr.  Yan  Sandau  was  dissatisfied  with  the  decision, 
and  he  wrote,  printed,  and  published  a  libel  upon  the  Court  of 
Review,  upon  the  eminent  Judge  oT  that  Court,  and  upon  Messrs. 
Turner  and  Hensman,  with  respect  to  this  matter. 

Messrs.  Turner  and  Hensman  complained  by  petition  to  the 
Court  of  Review ;  and  the  Court,  after  considering  the  subject, 
made  an  order,  directing  that  Mr.  Yan  Sandau,  for  his  contempt 
in  publishing  the  libel  set  forth  in  the  schedule  to  the  petition 
should  be  committed  to  the  custody  of  the  Marshal  of  the 
dueen's  Prison.  He  was  committed  accordingly :  he  afterwards 
apologised,  and  was  discharged.  For  the  part  which  Messrs. 
Turner  and  Hensman  took  in  this  transaction,  Mr.  Yan  Sandau 


(a)  IJ.  &  W.  655.  {h)  6  Car.  &  P.  249.   See 

pp.  263.  266. 


CASES  IN  CHANCERY.  453 

1844— Ex  parte  Van  Sandau. 

commenced  an  action  against  them  in  the  Court  of  Q^ueen's 
Bench.  He  filed  his  declaration  ;  they  pleaded  in  justification 
the  order  of  the  Court  of  Review  and  the  warrant,  both  of  which 
were  set  out  at  length  in  the  plea.  To  this  plea  Mr.  Van  San- 
dau demurred,  and  the  case  now  stands  for  argument  in  the 
Court  of  Queen's  Bench. 

An  application  was  made  to  the  Court  of  Review  to  restrain 
Mr.  Van  Sandau  from  proceeding  in  this  action ;  and  the  Court 
made  a  qualified  order  on  this  application,  restraining  him  from 
proceeding  except  for  the  purpose  of  raising  certain  questions. 
The  Court  of  Review  gave  him  permission,  on  the  argument 
upon  the  demurrer,  to  object  to  the  proceedings  of  the  Court  on 
three  distinct  grounds,  but  restrained  him,  his  counsel,  ice.  from 
raising  any  other  questions  upon  the  demurrer,  except  those 
pointed  out  by  the  Court  of  Review. 

•This  is  the  state  of  things ;  and  from  this,  and  some    [•454] 
consequential  orders,  Mr.  Van  Sandau  has  appealed  to 
this  Court ;  and  the  question  is,  what  course  should  be  taken 
with  respect  to  these  matters. 

It  was,  in  the  first  place,  contended,  that  no  contempt  had 
been  committed.  Now,  any  person  who  reads  the  publication 
which  is  admitted  to  have  been  written,  printed,  and  circulated 
by  Mr.  Van  Sandau  must  be  satisfied  that  it  is  a  gross  and  im- 
pudent libel  upon  the  Court  and  the  learned  Judge,  imputing  to 
them  the  most  unworthy  motives  in  pronouncing  the  judgment 
of  which  Mr.  Van  Sandau  complains;  and  a  more  gross  and 
scandalous  libel  upon  the  administration  of  justice  never  was 
published.  It  was  circulated  while  the  matter  was  still  pending, 
and  before  the  minutes  of  the  order  were  finally  settled.  It  fur- 
ther appears,  that  it  not  only  was  extensively  circulated,  but  that  it 
was  even  distributed  by  Mr.  Van  Sandau  in  the  Court  itself,  and,  in 
the  presence  of  the  learned  Judge,  to  the  solicitors  who  were  at- 
tending the  business  of  the  Court.  That  such  conduct  was  a 
contempt,  a  gross  contempt,  of  the  Court,  no  reasonable  man  can 
for  an  instant  doubt.  Lord  Hardwicke,  in  the  case  of  the  Gen- 
eral Evening  PDst^{a)  in  enumerating  the  different  kinds  of  con- 

(a)dAtk.469. 

Vol.  I.  50 
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tempts,  states  as  one  distinct  bead  of  contempt  the  "  scandalizing 
of  the  Court  itself.'*  I  might  further  refer  upon  this  point,  if  it 
were  necessary,  to  the  elaborate  judgment  of  Chief  Justice  Wil- 
mot,  written  but  not  delivered,  in  the  case  of  The  King  v. 
Almorij  in  which  the  subject  is  learnedly  and  elaborately  con- 
sidered.. 

The  next  point  urged  was  that  the  Court  of  Review  possessed 
no  authority  to  commit  for  contempt.  But  by  the  act  5 
[•455]  &  6  W.  4.  c.  29.  s..  25,  it  is  declared  that  the  'Court  of 
Review  shall  be  a  Court  of  Record,  and  may  have,  use, 
and  exercise  all  the  powers,  rights,  and  privileges  of  a  Court  of 
Record,  as  fully  to  all  intents  and  purposes  as  the  same  are  used 
by  any  of  His  Majesty's  courts  of  law  at  Westminster ;  and  the 
Court  is  in  terms  authorised  to  commit  for  contempt.  But  a 
distinction  was  taken.  It  was  said  that,  under  this  clause,  a 
judge  sitting  alone  cannot  commit  for  a  contempt.  This  requires 
some  explanation.  The  Court  originally  consisted  of  four 
judges  ;  the  number  was  afterwards  reduced  to  three,  and  cer- 
tain powers  were  given  to  them  sitting  as  the  Court  of  Review ; 
but  the  judges  might  also  sit  alone  in  performing  the  other  du- 
ties prescribed  by  the  act.  When,  therefore,  the  act  says  that  a 
judge  or  commissioners  sitting  alone  shall  not  commit  for  a  con- 
tempt, it  obviously  means  a  judge  sitting  not  as  the  Court  of 
Review,  but  acting  as  a  judge  in  the  exercise  of  the  other  duties 
prescribed  by  the  statute.  By  a  subsequent  act,  power  is  given 
to  a  single  judge  to  constitute  the  Court  of  Review;  but 
the  judge  so  sitting  as  the  Court  of  Review  does  not  come 
within  the  exception  as  to  commitments  for  contempt,  which  le- 
latesonly  toa  single  judge  sitting  in  hisindividual  character  for  the 
purposes  already  stated,  and  not  as  the  Court  of  Review.  The 
objection  originates  in  a  misapprehension  of  the  meaning  of  the 
act  of  parliament,  and  is  obviously  unfounded. 

The  next  question  relates  to  the  form  of  the  order.  It  is  said 
that  the  order  is  vicious,  as  it  contains  no  adjudication  of  a  ccm- 
tempt  having  been  committed.  The  order  is  in  this  form :  It 
recites  the  petition  and  the  libel,  the  latter  being  annexed  to  the 
petition  as  a  schedule,  and  then  it  goes  on  in  these  words,  '<  For 
his  contempt  in  publishing  the  libel  in  Che  schedule  to  the  said 
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petition  mentioned,  this  Court  doth  order  him  to  be  *coni-  [M56] 
mitted  to  Che  custody  of  the  warden  of  the  Queen's  pri- 
son until  further  order."  It  is  said  that  this  does  not  amount  to 
an  adjudication,  that  Mr.  Yan  Sandau  had  been  guilty  of  a  con- 
tempt, but  merely  assumes  his  guilt,  and  upon  that  assumption 
(he  order  directs  that  he  be  committed  to  prison. 

Different  precedents  were  referred  to ;  first,  Mr.  Long  Welles- 
lej^s  case  before  Lord  Brougham.  In  that  case  there  was  a  dis- 
tinct adjudication  that  a  contempt  had  been  committed.  The 
order  recites  the  facts,  and  contains  the  decision  of  the  Court  on 
those  facts,  declaring  '^  that  the  conduct  of  Mr.  Long  Wellesley 
was  a  gross  and  aggravated  contempt  of  Court,  and  that  as  Mr. 
Wellesley,  notwithstanding  admonition,  persisted  in  such  his 
contempt,  the  Court  ordered  him  to  be  committed  to  the  Fleet 
Prison."  In  that  case,  therefore,  there  was  a  precise  and  distinct 
adjudication.  The  next  case  was  that  of  Mr.  Lechmere  Charl- 
ton before  Lord  Cottenham.  In  that  case  also  there  was  an  ad- 
judication. The  facts  are  stated,  and  Che  order  runs  thus : — 
"  The  Lord  Chancellor,  upon  taking  the  said  matter  into  con- 
sideration, and  deeming  the  conduct  of  the  said  Lechmere  Charl- 
ton therein  a  contempt  of  this  Court,  doth  think  fit,  and  so  order, 
&C."  The  order  in  the  case  of  Mr.  Lechmere  Charlton  was  found- 
ed on  that  made  by  Lord  Hardwicke  in  the  case. of  Martin  ;(a) 
and  which  is  in  precisely  the  same  terms ;  and  there  is  no  doubt 
that  Lord  Cottenham  framed  his  order  upon  that  precedent, 
which  has  therefore  the  sanction  of  those  two  distinguished  and 
learned  Judges.  The  case  of  Green  v.  Elgie^  in  the  Court  of 
Queen's  Bench,  was  also  cited.  The  order  in  that  case  was 
made  by  the  Court  of  Review,  committing  Green  for  con- 
tempt He  brought  an  action  against  Elgie  for  Che  *part  [•dST] 
which  he  had  taken  in  the  proceeding.  The  order  was 
set  out  in  the  plea  of  justification ;  but  the  Court  of  Queen's  Bench 
thought  it  defective,  as  it  did  not  adjuge  that  any  contempt  had 
been  committed.  The  order  stated  '^  that  Elgie  had  preferred 
his  petition,  praying  that  Green  might  be  committed  for  his  con- 
tempt of  the  order  in  the  petition  mentioned  or  referred  to ;  and 

(a)  2  Rom.  &  Myl.  674.  n. 


457  CASES  IN  CHANCERY. 

1844. — Ex  parte  Van  ISandao. 

that  on  reading  the  petition,  the  aflSdavits,  and  the  former  order 
of  the  Court,  the  Court  ordered  that  Green  should  be  com- 
mitted for  his  contempt  in  the  said  petition  mentioned  or  re* 
ferred  to." 

In  all  criminal  cases  it  is  necessary  that  there  should  be  a 
charge,  a  finding,  and  a  conviction,  as  a  foundation  for  the  sen- 
tence* Every  thing  should  be  strictly  and  accurately  pursued  ; 
and  il  in  any  one  of  these  three  points  a  substantial  defect  should  ap* 
pear,  it  would  be  a  ground  for  reversing  the  proceeding. 

The  question  therefore  will  be,  whether  there  is  in  this  case  a 
sufficient  adjudication  :  the  words  are  "  for  his  contempt  in  wri- 
ting, printing,  and  publishing  the  paper  set  out  in  the  schedule 
to  the  petition."  Does  this  amount  to  a  sufficient  averment  that 
Mr.  Van  Sandau  published  the  paper  in  question,  and  to  an  ad- 
judication that  in  so  doing  he  had  committed  a  contempt  ?  Now, 
considering  that  I  am  silting  here  in  bankruptcy,  and  that, 
from  the  form  in  which  the  question  has  come  before  me,  doubts 
may  be  entertained  whether  there  could  be  an  appeal  from  my 
decision  ;  and  adverting  to  the  authorities  which  have  been  re- 
ferred to,  I  think  I  ought  not  to  give  an  opinion  in  affirmance  of 
the  sufficiency  of  the  order,  and  at  the  same  time  follow  it  up  by 
an  injunction  to  restrain  the  party  from  taking  the  opinion  of  a 

court  of  law  upon  the  subject. 
[•458]  •It  was  contended  that  the  Court  of  Review  had  no 
power  to  grant  an  injunction,  at  least,  not  an  injaoctioa 
of  this  sort ;  and  the  particular  form  of  the  injunction  has  been 
made  the  subject  of  comment  I  think  it  unnecessary  to  decide 
the  former  of  these  questions ;  for,  assuming  that  the  Court  of 
Review  had  authority  to  grant  the  injunction,  the  question  would 
still  remain  to  be  considered,  whether  I  ought,  under  the  circum- 
stances to  which  I  have  adverted,  to  sanction  the  injunction  in 
such  a  case  as  the  present. 

Then  as  to  the  form  of  the  injunction  :  when  the  injunction 
was  issued,  the  record  in  the  Court  of  Queen's  Bench  was  com- 
plete :  there  was  a  declaration,  a  plea,  and  a  demurrer.  The 
Plaintiff  is  permitted  upon  the  demurrer  to  argue  certain  ques- 
tions and  not  others.    Three  objections  are  mentioned  in  the 
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order,  upon  which  alone  he  .  is  permitted  to  insist  If  the  order 
of  commitment  is  defective  in  substance,  the  injunction  would  be 
ineflbctuaL  But  the  defect  relied  upon,  if  it  is  a  defect,  is  one  of 
substance,  and  not  of  form.  It  must  appear  on  the  record  ;  and  the 
Court  of  Queen's  Bench  would,  in  the  proper  discharge  of  its 
duty,  and  whether  the  objection  were  made  by  counsel  or  not, 
take  notice  of  it,  and  give  judgment  accordingly. 

I  think,  therefore,  the  order  for  the  injunction  should  be  dis- 
charged. I  confine  myself  to  discharging  the  injunction.  Af- 
ter the  demurrer  has  been  argued,  the  parties  may  again  apply 
to  the  Court  if  they  think  proper.[l] 


*HiNTON  V.  Lewis.  [•459] 

1814 :  July  31. 

Where  a  PlaiotifT  obtains  an  order  for  a  commission  to  ozamiue  witnesses,  and 
serves  it  upon  the  Defendant,  hissabseqaent  abandonment  of  such  order  will  not 
withdraw  the  case  from  the  operation  of  the  17th  amended  Order  of  1831. 

In  the  month  of  July,  1843,  no  replication  having  then  been 
filed,  the  Defendant  moved  to  dismiss  the  bill  for  want  of  prose- 
cution  ;  whereupon  the  usual  order  was  made  that  the  plaintiff 
should  file  a  replication,  serve  a  subpcsna  to  rejoin,  and  obtain 
and  serve  an  order  for  a  commission  to  examine  witnesses,  if  he 
required  such  commission,  within  three  weeks  from  that  time,  and 
give  rules  to  produce  witnesses,  and  pass  publication  inHilaryterm 
then  next,  &c.,  or,  in  default  thereof,  the  bill  should  stand  dismiss- 
ed with  costs.  In  pursuance  of  that  order,  the  Plaintiff  duly  filed  a 
replication,  and  served  a  subpmna  to  rejoin,  and  also  obtained 

[1]  S.  C.  in  a  subsequent  stage,  post,  605.  See  the  several  cases  of  John  Van  Ne§9 
Yafcff,  4  Johns.  Rep.  317.  6  Johns.  Rep.  337;  9  Johns.  Hep.  395.  Littler  t. 
Tkomp9on,  2  Bear.  129.  The  Court  of  Chancery  protects  its  officers  and  Bolicitom 
from  suits  at  law  for  acts  committed  by  them  in  their  capacity  as  such  ;  but  will 
in  a  proper  case  refer  it  to  a  Master  to  settle  a  compensation.  Parker  v.  Broton' 
ing,  8  Paige  388.  Mackay  ▼.  Blaekettt  9  Paige  437.  Chalie  ▼.  Pickering,  1  Keen 
749.  BriekneU  r.  Stamford,  I  Beay.  368.  Or  will  itself  assess  the  damages,  as 
was  done  by  Lord  Lyndhurat,  in  the  case  in  the  text,  post.  612.  See  Cunningham 
V.  PeUt  6  Paige  658.  The  officer  &c.  by  waiting  until  after  a  verdict  against 
him  in  the  suit  at  law,  loses  his  right  to  apply  to  the  Court  of  Chancery.  Maekay 
▼.  Blaekeii,  ukitufra. 
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and  served  an  order  for  a  commission.  Afterwards,  how- 
ever, finding  that  he  did  not  want  the  commission,  he  let 
it  drop,  and  no  further  step  was  taken  in  the  cause  until  the  3d 
of  February,  1844,  when  the  Defendant  moved  again  before 
the  Vice-Chancelior  of  England  to  dismiss  the  bill.  But  his 
Honour  refused  the  motion. 

The  motion  was  now  renewed  by  way  of  appeal  before' the  Lord 
Chancellor,  the  Plaintiff  having  in  the  meantime,  but  after  he 
had  been  served  with  notice  of  the  appeal  motion,  given  rules 
to  produce  witnesses  and  pass  publication. 

Mr.  James  Parker^  for  the  motion,  stated  that  the  ground  of 
the  Yice-ChancelloFs  judgment  was,  that  notwithstanding  the 
Plaintiff  had  obtained  and  served  an  order  for  a  commission,  yet, 
as  he  had  afterwards  found  that  he  did  not  require  one,  and  had 
accordingly  dropped  it,  the  case  was  not  within  the  16th  and 
17th  amended  General  Orders  of  November,  1831,  which  had 
been  held  only  to  apply  to  cases  where  the  Plaintiff  re- 
[•460]  quired  *a  commission  ;  Smith  v.  Oliver.{a)  The  Mas- 
ter of  the  Rolls,  however,  had  held  in  Rayson  v.  ZrC«s,(6) 
that,  by  obtaining  and  serving  an  order  for  a  commission,  the 
Plaintiff  brought  his  case  within  those  Orders,  and  that  having 
once  done  so,  he  could  not  afterwards  withdraw  himself  from 
their  operation.  The  question  was,  which  of  these  two  views 
of  the  practice  was  the  correct  one. 

Mr.  Anderdon  and  Mr.  Parsons,  contra. 
Mr.  James  Parker,  in  reply. 

The  Lord  Chancellor. — In  Smith  v.  OKver,  the  party  had 
not  acted  at  all  under  the  17th  Order :  here,  he  has  taken  two 
steps  under  it,  by  obtaining  and  serving  an  order  for  a  commis- 
sion :  and  having  once  commenced  proceedings  under  the  Or- 
der, I  think,  he  was  bound  to  contniue  them  so  far  as  the  cir- 
cumstances required.  He  says  he  afterwards  found  it  unneces- 
sary to  prosecute  the  commission :  but  that  did  not  dispense 
with  his  taking  the  other  steps  required  by  his  undertaking ; 

(a)  3  Myl.  &  Cr.  165.  (h)  I  Keen,  14. 
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and  not  having  given  rules  in  Hilary  term  when  he  ought  to 
have  done,  he  was  in  default  when  the  motion  was  made  he- 
fore  the  Vice-Chancellor,  and  the  bill  ought  therefore  to  have 
been  dismissed,  unless  there  was  some  reason  for  making  a  dif- 
ferent order.[l] 


Mr.  Anderdon  then  claimed  the  indulgence  of  the  Court  on 
the  ground  of  the  unsettled  state  of  the  practice ;  and  after  some 
discussion  as  to  the  terms  on  which  the  indulgence  should  be 
granted,  it  was  ultimately  ordered  that  the  Plaintiff  should  pay 
the  costs  of  this  motion,  and  that  publication  should  stand  en- 
larged to  the  first  day  of  next  Hilary  term. 


*In  the  matter  of  Jones,  a  lunatic.  [*461] 

1844:  Dec  13. 

lioave  given  for  a  lanatic,  under  particular  circnmstances,  to  reside  In  Scotland,  . 
hiB  committee,  who  resided  in  England,  undertaking  to  bring  him  within  the  ju- 
risdiction whenever  it  should  be  required. 

This  was  a  petition  by  the  committee  of  the  lunatic,  praying 
that,  under  the  circumstances  stated  in  the  petition,  the  lunatic 
might  be  permitted  to  reside  in  Scotland. 

It  appeared,  upon  afiSdavit,  that  the  lunatic,  who  had  for  some 
time  past  been  residing  in  Scotland  without  the  sanction  of  the 
Lord  Chancellor,  had  originally  gone  thither  with  his  mother, 
who  died  at  Edinbiu-gh  in  November  1843 ;  after  which  the  lu- 
natic having  become  violent  and  intractable,  it  had  been  thought 
advisable  to  place  him  in  a  lunatic  establishment  at  Glasgow, 

[I]  Crtfoke  V.  Trery,  3  Myl.  &  Cr.  168.  White  v.  Smith,  1  Keen,  381.  Brown 
V.  Moore,  2  Sim.  464.  The  plaintiff  neglected  to  obtain  an  order  fur  a  commission 
to  examine  witnesses,  until  after  the  expiration  of  three  weeks  from  the  time  of 
filing  the  replication,  when  he  obtained  an  order  ex  parte  for  that  purpose  :  it  was 
held  that  the  defendant's  proper  course  was,  not  to  move  to  dismiss  the  bill  for  want 
of  prosecution,  but  to  move  to  discharge  the  order  for  a  commission.  Strickland 
T.  Strickland,  Cr.  6l  Fh.  151,  8.  C.  4  Bear.  120. 
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where  he  had  ever  since  remained :  that,  since  he  had  been  at 
Glasgow,  his  health  and  mental  condition  had  visibly  improved, 
and  that  he  was  much  soothed  by  the  frequent  visits  of  his 
brothers  and  sisters,  all  of  whom  resided  either  ai  Edinbui^h  or 
Glasgow,  while  in  England,  he  had  no  relations  nearer  than  un- 
cles and  aunts,  with  whom  he  had  very  little  acquaintance;  and 
that  his  committee,  who  was  one  of  those  uncles,  and  who  resi- 
ded in  England,  would  be  unable,  from  the  state  of  his  own 
health,  to  be  much  with  him. 

The  Lord  Chancellor,  after  observing  that  he  was  not 
aware  of  any  precedent  for  such  an  order  as  was  prayed,  said 
that,  under  the  peculiar  circumstances  of  this  case  as  disclosed 
by  the  affidavit,  he  was  disposed  to  make  it,  provided  the  com- 
mittee would  give  security  for  bringing  the  lunatic  within  the 
jurisdiction  when  he  should  be  required  so  to  do. 

[♦462]        *Mr.  Wakefield^  who  appeared  in  support  of  the  peti* 
tion,  having  intimated  that  the  committee  was  willing  to 
comply  with  that  condition,  the  order  was  made. 


Rouse  v.  Jones. 


1843  :  March  23.     1844 :  Nov.  9. 

After  the  osaal  decree  had  been  obtained  in  a  crediton'  suit  against  the  real  voi 
perron al  representatives  of  an  intestete,  this  Coart  will  restrain  all  further  pio- 
ceediogs  in  an  action  by  a  bond  creditor  of  thn  intestate  against  the  heir,  al- 
though the  heir  may  have  pleaded  rienM  per  descent  and  isBoe  may  have  been 
joined  on  such  plea ;  and  as  the  heir  will  be  ordered  to  pay  to  the  creditor  hii 
costs  of  the  action  up  to  the  time  when  he  had  first  notice  of  the  decree,  any  de- 
lay in  applying  for  the  injunction  will,  in  most  cases,  resolve  itself  into  a  ques- 
tion of  costs. 

This  was  a  creditors*  suit  against  the  real  and  personal  repre- 
sentatives of  an  intestate  for  payment  of  his  debts.  It  appeared 
from  the  answer  that  the  real  estate  was  subject  to  certain  mort- 
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gages,  but  the  mortgagees  were  not  made  parties  to  the  bill.  Af- 
ter the  usual  decree  had  been  obtained,  the  Defendant,  the  heir, 
moved  before  the  Vice-chancellor  of  England,  for  an  injunction 
to  restrain  further  proceedings  in  an  action  which  had  been 
brought  against  him  by  a  bond  creditor  of  the  intestate.  The 
application  was  resisted  on  the  ground,  amongst  others,  that,  be- 
fore the  decree  was  made,  issue  had  been  joined  in  the  action  on 
a  plea  of  riens  per  descent  prtBter^  &c.,  and  that  if  such  plea 
should  be  falsified  the  Plaintiff  would  be  entitled  to  judgment 
against  the  heir  de  bonis  propriis.  The  Vice-chancellor  having 
refused  the  motion  with  costs,  it  was  now  renewed,  by  way  of 
appeal,  before  the  Lord  Chancellor. 

Mr.  Wakefield  and  Mr.  Faber  for  the  motion. 

Mr.  Bethell  and  Mr.  Goldsmid^  contra. 

•Besides  the  cases  referred  to  in  the  judgment.  Price    [*463] 
V.  Evans^{a)  and  Clarke  v.  Lord  Ormondej{b)  were  ci- 
ted.(c)  ^  

1844. — Nov.  9. — ^The  Lord  Chancellor. — In  this  case 
Owen  Williams  brought  an  action  against  Robert  Scott  Herbert 
Jones,  as  the  heir  of  Humphrey  Herbert  Jones,  on  a  bond  execu- 
ted by  him  in  1821.  The  Defendant  pleaded  that  he  had  no 
lands  by  descent  from  H.  H.  Jones  except  those  stated  in  the  plea. 
The  Plaintiff  replied  that  the  Defendant  had  other  lands  by  de- 
scent from  H.  H.  Jones,  upon  which  issue  was  joined.  Some 
time  afterwards  a  bill  was  filed,  and  a  decree  obtained,  at  the 
suit  of  the  present  Plaintiff,  on  behalf  of  himself  and  the  other 
creditors  of  H.  H.  Jones,  for  the  administration  of  his  estate. 
This  decree  was  obtained  on  the  2d  of  March  1843.  Notice  of 
trial  in  the  action  had  been  previously  given,  viz.  on  the  21st  of 
February,  for  the  assizes  at  Beaumaris,  which  were  fixed  on  the 

(a)  4  Sim.  514. 

(^)  Jac  108,  see.  p.  122. 

(c)  See  C.  F.  Cooper's  Reports,  p.  132,  oote,  where  the  cases  on  this  subject  are 
collected  ;  and  see  also  Kent  v.  Pickering ,  5  Sim.  569 ;  Buries  y.  Poppletoellf  10 
Sim.  383. 
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2l8t  of  March.  On  the  day  on  which  the  decree  was  obtained, 
notice  of  it  was  served  on  the  attornies  of  Owen  Williams,  re- 
quiring them  to  desist  from  proceeding  further  in  the  action. 
They  refused  to  comply ;  and  on  the  lOlh  of  March  they  weie 
served  with  the  decree,  and,  on  the  same  day,  with  a  notice  of 
motion  to  restrain  the  Plaintiff  from  proceeding  to  trial  and  eze* 
cution.  The  motion  was  made  before  the  Vice-Chancellor  of 
England,  who  refused  tiie  injunction.  The  object  of  the  prf« 
sent  application  is  to  discharge  the  Vice-chancellor's  order  and 

to  stay  the  further  proceedings  at  law. 
[*464]        *It  was  insisted,  in  opposition  to  this  motion,  that  the 

apphcation  to  the  Vice-Chancellor  came  too  late,  on  the 
eve  of  the  trial.  It  is  material,  therefore,  to  consider  the  dates. 
Notice  of  the  decoe  was  served  on  the  2nd  of  March ;  the  trial 
could  not  take  place  at  the  earliest  before  the  21st ;  and  as  the 
Plaintiff's  attornies  refused  to  stay  the  proceedings  in  the  action 
and  which  refusal  was  communicated  to  the  Defendant's  on  the 
6th,  they  on  the  10th  served  the  notice  of  motion  for  an  in- 
junction.  The  Plaintiff's  attornies  l^ad  thus  notice  of  the  decree 
nearly  three  weeks  before  the  commission  day ;  and,  as  they 
would  be  entitled  to  their  costs  up  to  the  day  of  the  notice,  in- 
cluding the  costs  of  preparing  for  trial,  if  any  had  been  incurred, 
there  appears  to  me  to  have  been  no  sufficient  reason  for  refusing 
the  motion  on  the  ground  of  the  lateness  of  the  application.  In 
Lord  V.  Wormleightony{a)  notice  of  trial  was  given  on  the  15th 
of  July ;  the  decree  was  obtained  on  the  21st,  and  notice  of  it 
was  served  on  the  same  day.  The  trial  took  place  a  few  days 
afterwards.  The  motion  was  not  made  till  after  the  trial.  The 
Vice-Chancellor  Sir.  J.  Leach  enjoined  the  party  from  proceed- 
ing at  law,  giving  the  cost  incurred  up  to  the  notice  of  the  de- 
cree. The  Lord  Chancellor,  upon  appeal,  added  the  costs  of  the 
trial.  Any  delay  in  the  application  before  judgment  will  in  most 
cases  properly  resolve  itself  into  a  mere  question  of  C08ts.[lj 

(a)  1  Jac  148. 

[1]  Effect  of  delay  in  applyin^^r  an  injanction;  Bailey  ▼.  Taylor,  1  Myl.  & 
Cr.  73.  Bacon  v.  Joneir,  4  Myi.  dc  Cr.  439.  Lewis  v.  Chapman^  3  Beav.  133. 
Earl  of  Mexborough  v.  Bower,  7  Beav.  131.    The  Couit  looks  more  minately  into 
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It  was  further  insisted  that^  ns  the  Defendant  in  the  action  had 
pleaded  that  he  had  no  lands  by  descent  except  what  be  had  sta- 
ted in  his  plea,  upon  which  issue  was  taken,  the  Plaintiff  had  a 
right  to  proceed  to  trial  to  falsify  this  plea,  which,  if  it  were 
found  by  the  jury  to  be  false,  would  entitle  him  to  a  personal 
remedy  against  the  Defendant ;  and  Brook  v.  Skinfier{a)  was 
cited. 

*It  is  proper  to  consider,  with  reference  to  this  argu-  [M66J 
ment,  the  ultimate  effect  of  such  a  verdiot  Upon  the 
trial  of  the  issue,  if  the  jury  should  find  that  the  Defendant  had 
lands  by  descent,  other  than  those  mentioned  in  his  plea,  it 
would  be  their  duty  to  assess  the  value  of  such  lands,  and  for 
their  value  thus  found  the  Plaintiff  would  be  entitled  to  execu- 
tion against  the  Defendant  as  for  his  own  debt.  But  upon  the 
amount  being  levied  or  paid  the  lands  in  respect  of  which  the 
levy  or  payment  was  made,  would  become  the  pi^perty  of  the 
Defendant.  In  Buckley  v.  Nightwgale,(b)  the  Court,  in  giving 
judgment,  say  that  "  the  heir  is  liable  no  further  than  to  the 
value  of  the  lands  descended,  and  as  soon  as  he  has  paid  his  an- 
cestor's debts  to  the  value  of  the  land,  he  shall  hold  the  land  dis- 
charged, otherwise  he  might  be  chargeable  ad  inJinitmnJ^  It 
follows  therefore  that,  if  a  verdict  for  the  Plaintiff  should  be  ob- 
tained on  this  plea,  and  judgment  be  entered  up  and  execution 
issue  thereon,  the  debt  due  to  the  Plaintiff  would,  in  effect,  be 
satisfied  out  of  the  real  assets  of  the  deceased.  These  assets,  in- 
cluding what  were  admitted  by  the  plea  and  what  were  denied, 
would  thus  to  that  extent  be  withdrawn  from  the  fund  which 
ought  to  be  applied  for  the  general  benefit  of  the  creditors  under 
the  decree  of  this  Court,  and  this  too  in  a  case  where  the  decree 
was  prior  in  point  of  date  to  the  judgment ;  Lee  v.  Park.{c) 

Some  objections  were  made  to  the  form  of  the  decree,  as  not 
sufficiently  comprehensive.    I  find,  upon  examination  and  in- 
quiry, that  it  is  the  usual  and  proper  decree  in  cases  of  this 
• 

(«)  2  Meri.  481.  n.  (e)  I  Keen,  714. 

(6)  1  Strang,  665. 

Um  time  which  has  been  allowed  to  elapse,  where  (he  application  is  ex  parte,  than 
when  (ounded  on  notice.    Earl  of  Mexhorough  v.  Bower,  tdfi  eupra. 
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nature.  It  directs  the  Master  to  make  enquiry  as  to  the  real  es- 
tate of  the  testator,  and  the  incumbrances  thereon,  and  what  is 
due  in  respect  of  such  incumbrances.    This  is  all  that  is  neoes- 

sary  in  the  first  instance. 
[*466J        *It  was  suggested  that  the  mortgagees  should  hat^ 

been  parties,  and  the  accounts  taken  against  them«  it 
is  not  necessary  that  they  should  be  parties  in  cases  of  this  na* 
ture,  nor  is  it  usual  to  make  them  so.  They  may  go  into  the 
Master's  office,  if  they  think  proper,  or,  if  the  estate  is  ordered  to 
be  sold  on  further  directions,  it  may  be  sold  subject  to  the  mort- 
gages. I  am  of  opinion,  therefore,  upon  this  view  of  the  case, 
that  the  injuction  ought  to  have  been  granted.  The  order,  there- 
fore, must  be  discharged.  I  understand  the  trial  has  aheady 
taken  place :  the  Plaintiff  at  law  must  be  restrained,  therefore, 
from  proceeding  further  in  the  action  upon  being  paid  his  costs 
incurred  up  to  the  time  when  his  attornies  were  served  with 
notice  of  the  decree. 

See  the  next  caw.    [And  n.  (1)  n>id.  p.  471.] 


Vernon  v.  Thellusson. 

1843  :  April  2.    1844  :  Nov.  16. 

After  the  usual  decree  has  been  obtained  in  a  creditor's  suit,  this  Court  will  suy  all 
further  proceedingfs  in  an  action  by  a  creditor  against  the  executor,  upon  payment 
to  the  creditor  of  his  costs  of  the  action  up  to  the  time  when  he  had  first  notice 
of  the  decree,  although  the  executor  may  have  pleaded  plena  adminiglracii,  and 
issue  may  have  been  joined  on  such  plea. 

A  JjcjDGMENT  creditor  of  a  testator  having  issued  a  writ  of 
scire  facias  against  the  executors,  this  bill  was  filed  against  them 
by  another  creditor  on  behalf  of  himself  and  all  the  rest,  for  pay- 
ment of  the  testator's  debts  in  a  course  of  administration :  and  the 
usual  decree  having  been  speedily  obtained,  notice  of  it  was  im- 
mediately served  on  the  Plaintiff  at  law.  During  the  ensuing 
fortnight  the  sittings  of  this  Court  were  suspended ;  but  the  exe- 
cutors having,  in  the  meantime,  been  called  upon  to  plead,  putf 
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in  several  pleas,  and  amongst  others  one  ofplene  admin- 
isiraveruni,  upon  which  issue  was  joined,  and  ^notice  [*467] 
of  trial  was  served  upon  the  executors.  On  the  morning 
of  the  day  for  which  that  notice  was  given,  being  the  first  day 
of  the  resumed  sittings  of  this  Court,  the  executors  moved,  before 
the  Fice-Chancellor  of  England,  for  an  injunction  to  restrain 
further  proceedings  in  the  scL  fa.,  which  was  granted  upon  the 
terms  of  paying  to  the  Plaintiff-at-law  his  costs  up  to  the  time 
-when  he  had  notice  of  the  decree. 

The  Plaintiff-at-law  now  moved,  by  way  of  appeal  before  the 
liord  Chancellor,  to  discharge  that  order. 

Mr.  Bethell  and  Mr.  Campbell^  in  support  of  the  motion,  took 
three  points.  1st.  The  delay  on  the  part  of  the  executors,  in  not 
applying  for  the  injunction  until  the  very  day  appointed  for.  the 
trial.  2dly.  The  insufficiency  of  their  affidavit  relative  to  the 
state  of  the  assets  and  their  dealings  with  the  estate ;  Paxton  v, 
D(mglas.{a)  3dly,  and  principally,  that  the  executors,  by  put- 
ting in  a  plea  of  p^ene  adminiatraverunt^  vrhxch  their  own  affi- 
davits shewed  to  be  false,  had  entitled  the  Plaintiff-at-law  to  a 
judgment  against  them  de  bonis  testatoris,  et  si  non  de  bonis 
propriis  ;  and  that,  the  object  of  the  injunction  being  the  pro- 
tection  of  the  estate,  and  not  of  the  executors  personally,  {Kent 
▼.  Pickering,{b)  )  the  injunction,  if  granted  at  all,  ought  to  have 
been  confined  to  restraining  execution  against  the  assets  of  the 
testator,  leaving  to  the  Plaintiff  his  personal  remedy  against  the 
executors,  in  the  event  of  the  plea  being  falsified ;  Terrewest  v. 
Featherby  ]{c)  Brook  v.  Skinner  ]{d)  Drewry  v.  Thacker]{e) 
Lee  V.  Park.[g) 

*Mr.  Stuart  and  Mr.  Dean^  contra,  referred  to  Fie/-    [MGB] 
den  V.  Pieldenj{k)  Lord  v.  Wormleighton,{%)  Williams 
an  Executors,  p.  1179.  ei  seq. 

(a)  8  Vcs.  520.  («)  3  Swanat.  529. 

(h)  5  Sim.  569.  (g)  1  Keen,  714. 

(c)  2  Meriy.  480.  (A)  I  S.  &  S.  255. 

(J)  Id  481.  n.  (0  Jac.  148. 
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1844:  Nov.  16. — ^Thb  Lord  Chancellor. — la  this  case  a 
judgment  had  been  entered  up  in  the  Court  of  Exchequer  against 
the  testator  for  4000Z.  on  the  16th  of  December  1842.  He  died 
in  the  month  of  February  following,  and  a  scire  facias  was,  on 
the  I9th  of  April  1843,  sued  out  against  the  executors.  They 
appeared  to  the  writ,  and  on  the  2d  of  May  a  declaration  was  de- 
livered.  On  the  following  day  the  bill  in  this  suit  was  filed  by 
the  Plaintiff  on  behalf  of  himself  and  the  other  creditors  of  the 
testator ;  and  notice  of  it  was  on  the  same  day  served  upon  the 
attorney  for  the  plaintiff  in  the  scire  facias.  There  was  some 
irregularity  in  the  declaration,  which  rendered  an  amendment 
necessary.  The  Defendants  were  allowed  two  days  time  to  plead 
after  the  amendment.  They  accordingly,  within  the  two  days, 
viz.  on  the  13th,  delivered  a  plea  of  plene  administravit  to  die 
amended  declaration.  Previously  to  this,  viz.  on  the  11th  d, 
May,  a  decree  had  been  obtained,  and  when  the  plea  was  deliver* 
ed  notice  of  the  decree  was  at  the  same  time  served.  On  the 
I7th  issue  was  joined,  and  notice  of  trial  given  for  the  first  sittings 
in  Trinity  term,  which  were  fixed  for  ttie  26th.  On  the  23d,  ap« 
plication  was  made  for  leave  to  give  a  notice  of  motion  for  an 
injunction.    The  motion  was  heard  on  the  26(h. 

It  does  not  appear  to  me,  upon  considering  these  dates^ 
[M69]  that,  even  supposing  such  a  question  to  be  ^material 
in  the  present  case  (the  decree  having  been  obtained  be- 
fore judgment  in  the  action,)  there  has  been  any  want  of  due 
diligence  on  the  part  of  the  Defendants.  The  declaration  was 
not  delivered  till  the  2d  ;  and  on  the  following  day  the  bill  was 
filed,  and  notice  of  it  served.  Before  the  time  for  pleading  was 
out,  the  decree  was  obtained,  and  notice  of  it  served.  There  ap- 
pears, indeed,  to  have  been  an  interval  of  a  few  days  between 
the  date  of  the  decree  and  the  motion  for  the  injunction  ;  but  the 
sitting  of  the  Court  was  suspended  nearly  the  whole  of  that  time, 
Easter  term  having  ended  on  the  lUh,  the  day  the  decree  wa^ 
obtained. 

But  then  it  is  said,  as  plene  administravit  has  been  pleaded, 
the  Plaintiff  has  a  right  to  proceed  to  trial  to  falsify  that  plea ; 
and  further,  that  it  is  clear,  from  the  affidavits  filed  on  the  part 
of  the  executors  themselves,  that  the  plea  is  false  in  fact ;  and 
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Terrewest  t.  Feather  by^  aiid  Brooke  v.  Skinner  were  referred  tc- 
But  these  cases  cannot  be  relied  upon  as  authorities  for  the  pur* 
pose  for  which  they  were  cited,  after  the  observations  made  re* 
specting  them  by  Lord  Eldon  in  Lord  v.  Wormleighionj{a)  in 
^xrhich  he  intimates  that  he  had  a  wrong  notion  upon  the  sub- 
ject, whose  decisions  were  pronounced. 

It  is  clear  thai,  upon  the  plea  of  plene  adtninisiravU,  \(  the 
irerdict  be  found  for  the  Plaintiff  the  judgment  would  be  de 
bonie  tesiatoris  only,  and  for  a  sum  not  exceeding  the  value  of  the 
goods  found  by  the  jury  to  have  come  to  the  hands  of  the  executors. 
The  principle,  therefore  upon  which  those  decisions  proceeded^ 
entirely  fails,  it  having  been  assumed  incorrectly,  and  as  the 
ground  of  decision,  that  the  judgment  would  in  such 
*case  be  de  bonis  tesiatori»i  et  si  non  de  bonis  propriis.  [*470] 
It  is  true  thut  if  the  Plaintiff  cannot  find  goods  of  the 
testator's  to  the  amount  returned  by  the  jury,  the  executor  will, 
upqn  a  scire  facias  suggesting  a  devastavit,  be  personally  liable 
for  the  deficiency ;  but,  upon  the  amount  being  satisfied  out  of 
the  property  of  the  executor,  he  would  become  entitled  to  the 
assets  for  which  he  had  thus  paid  an  equivalent.  For  where  a 
claim  is  made  against  an  executor,  if  it  is  shewn  that  he  has 
goods  in  his  hands  which  were  the  testator's,  he  may  prove  that 
he  has  paid  to  that  value  with  his  own  money,  and  this  will 
be  a  suffcieut  discharge.(6) 

The  result  therefore  is,  that  if  the  action  should  be  allowed  to 
proceed  to  judgment  and  execution  on  this  plea,  and  the  jury 
should  falsify  the  plea,  and  find  that  there  are  assets,  those  as- 
sets would  be  withdrawn  from  the  general  fund,  which  ought 
to  be  distributed  in  this  Court  for  the  common  benefit  of  all  the 
creditors.  For  this  consequence  would  follow  whether  the  assets 
were  discovered  and  taken  in  execution  by  the  sherifi*  on  the 
judgment,  or,  upon  the  return  of  nulla  bona,  were  ultimately 
upon  a  scire  facias,  to  be  satisfied  out  of  the  goods  of  the  De- 
fendant. 1  concur,  therefore,  in  the  decision  in  Lord  v.  Worm- 
leighion. 

But|  independently  of  the  general  question,  it  is  to  be  observed 

(a)  Jac.  UO.  {h)  1  iDAt.  983.  a. 
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that  the  plea  was  not  filed  in  this  case  till  after  the  decree  was 
obtained  and  notice  of  it  served  ;  and  it  is  obvious  that  it  was 
filed  merely  for  the  purpose  of  enabling  the  executors  to  apply 
by  motion  to  this  Court  to  stay  the  proceedings.  If  the  executors 
had  sufiered  judgment  by  default,  which  they  might  have  done 
execution  would  probably  have  issued  before  the  nootioa 
[*471]^  *could  have  been  made.  This  therefore  is  not  a  suffi- 
cient ground  for  preventing  the  interference  of  the  Court 
Dyer  v.  Kearsley,{a)  Fielden  v.  Fielden.{b)  Then  as  to  the 
affidavits,  the  Court  in  these  cases  requires  to  be  informed  of  the 
state  of  the  assets  before  it  will  stay  the  proceedings  at  law ; 
Pax  ton  V.  Douglas, (c)  1  have  read  the  affidavits,  and,  adver- 
ting to  the  nature  and  state  of  the  property  as  therein  described, 
I  think  the  account  given  of  it  on  the  part  of  the  executors  is 
satisfactory,  and  all  that  could  at  that  period  be  reasonably  re- 
quired. 

Motion  refused  with  costs.[l] 

(0)  2  Meriv.  482.  n.  (c)  8  Ve«.  521. 

(6)  1  Sim.  &  Stu.  255. 

[I  ]  "It  18  now  settled  that  after  such  a  decree  [the  ordinary  decree  in  a  creditor't 
suit]  a  creditor  .who  is  entitled  to  come  in  under  it,  although  he  has  not  so  come  in,  and 
is  not  in  fact  a  party,  may  be  restrained  from  proceeding  at  law ;  and  may  be  com- 
pelled to  come  in  under  the  decree,  or  lose  his  claim  upon  the  fund.  Neither  will 
he  be  permitted  to  file  a  new  original  bill  in  this  court,  against  the  executor,  or  the 
trustee  of  the  fund.  But  if  he  could  not  come  in  under  the  decree  in  such  soit,  or 
if  he  is  entitled  to  more  extensive  relief  than  he  could  obtidn  under  that  decree,  ha 
may  be  permitted  to  file  a  new  bill  in  the  nature  of  a  supplemental  suit"  Wal- 
worth, Ch.  Jn  the  Matter  of  the  Receiver  of  the  City  Bank  of  Buffalo,  10  Paige, 
379.  82.  After  a  decree  for  the  administration  of  a  testator's  estate,  creditors  ming 
at  law  were  restrained  on  the  application  of  a  legatee.  Clarke  y.  The  Earl  ef 
Ormondf  Jac.  108.  £ven  if  the  creditor  has  got  a  judgment  before  the  decree, 
though  he  may  come  in  and  prove  as  such,  he  must  not  take  out  execution.  Ibid. 
124.  An  injunction  was  granted  where  the  creditor  had  obtained  judgment  agaisft 
an  adminbtratrix  by  default ;  and  M'Mahon,  M.  R.  says,  *<An  administrator  agiintt 
whom  there  is  a  decree  to  account  is  in  all  cases  entitled  to  an  injunction  agaioit 
a  creditor,  who  proceeds  at  law,  except  when  he  puts  in  a  plea  which  be  knows 
to  be  false.  When  a  plaintiff  at  law  obtains  an  execution  to  be  levied  de  botd»  let* 
tatoris,  et  si  non  de  bonis  propriie,  the  sheriff  must  ascertain  that  there  are  no  goodi 
of  the  intestate,  before  he  makes  a  levy  from  those  of  the  administratrix ;  and  when  he 
inquires  for  the  goods  of  the  intestate,  he  will  be  referred  to  this  court  as  hiTing 
the  custody  of  them."    And  in  a  subsequent  passage,  <•  Where  an  ezecntor  ii  sied 
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Steele  v.  Stewart. 

1843  :  Nov.  23  ;  Dec.  5.    1844 :  Nov.  14. 

Where  the  circnnutances  of  the  case  rcDder  it  neceesary  for  a  party  or  hie  folidtor 
to  employ  an  agent  to  collect  evidence  in  support  of  legal  proceedings,  the  com- 
munications of  such  agent  to  his  principal  relating  to  such  evidence  are  privi- 
leged. 

• 

The  Plaintiff  was  an  underwriter  of  a  policy  of  insurance 
effected  by  the  Defendant  on  a  ship  which  was  lost  on  her  passage 
from  Calcutta  to  England.  The  Defendant  having  brought  an 
action  on  the  policy,  the  Plaintiff  pleaded  that  the  ship  was  not 
sea-worthy  ;  and,  in  support  of  that  defence,  he  filed  this  bill  for 
discovery,  a  foreign  comniission,  and  an  injunction.  Among  the 
documents  admitted  by  the  answer  to  be  in  the  defendant's  pos- 
session relating  to  the  matters  in  question,  were  seven  letters,  as 
to  which  the  first  answer  stated,  in  substance : — That  a  person 
named  Warren,  who  was  the  master  of  the  ship,  was  sent  out  to 
India  by  the  Defendant,  at  the  suggestion  of  his  solicitors,  for 
the  express  purpose  of  collecting  evidence  on  his  behalf  in  sup- 
.port  of  the  action,  and  that  he  was  engaged  there  for  two  years 

both  at  law  and  equity,  his  allowing  a  judgment  by  default  to  be  recovered  at  law, 
only  amounts  to  an  admission  that  he  is  willing  to  do  whatever  a  court  of  law  or 
vfmtj  thinks  proper ;  even  if  he  pleads  non  ataumpsit,  and  plene  administravit  and 
they  are  found  against  him,  he  is  not  thereby  disentitled  to  the  protection  of  this  court. 
This  court  cannot  allow  an  executrix  to  gu  to  jail,  for  not  having  funds  which  it  has  ta- 
ken from  her."  Egan  v.  Baldwin,  1  Hog.  195.  In  an  action  brought  at  law  by  a 
creditor  of  a  testator  against  his  executors,  they  pleaded  the  decree  in  a  suit  for  the  ad- 
ministration of  the  testator's  assets.  The  plea  was  held  to  be  bad  in  law,  and  judg- 
ment was  given  for  the  plaintiff  at  law.  The  court  restrained  him  from  enforcing 
his  judgment  against  the  testator's  assets,  but  not  against  the  executors  personally. 
Burle9  V.  Poppletoell,  10  Sim.  383.  But  the  court  will  not  restrain  a  creditor  from 
proeecuting  his  legal  remedy  against  the  personal  representatives  of  the  debtor,  un- 
less there  is  a  decree  under  which  the  creditor  has  a  present  right  to  go  in  and  prove 
his  debt.  Rankin  v.  Harwood,  2  Phillips,  23,  which  case  came  up  on  appeal  from 
a  decision^of  Vice-Chancellor  Wigram,  (5  Hare,  215,)  whose  observations  on  the 
general  topic  are  valuable.  And  see  Lord  v.  WomUeighton,  Jac.  149.  Rogera  v. 
Xing,  8  Paige,  210.  Price  v.  Evant,  4  Sim.  514.  Rouh  v.  Joti^s,  ante,  462. 
Aeht9on  t.  Hodges,  Flah.  &  KeL  380. 1.  Whitaker  v.  Wright,  2  Hare,  310. 14. 
Waring  ▼.  Robinmm,  1  Hoff  Ch.  Rep.  529.    Kirby  v.  Barton,  8  Beav.  45.  8. 
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[M72]  and  upwards  in  collecting  such  evidence  ;  *and  that  as 
many  of  the  witnesses  were  natives  of  India,  and  had 
been  en>ployed  by  Warren  in  the  repah*  of  the  ship,  it  would 
have  been  impossible  without  his  presence  and  assistance  to  have 
obtained  the  evidence  necessary  to  maintain  the  action;  aod 
that  the  letters  in  question  were  written  by  Warren,  while  be 
was  absent  on  that  mission,  partly  to  the  Defendant,  and  partly 
to  his  solicitors ;  and  the  Defendant  submitted  that  the  letters 
were  confidential,  and  that  he  was  not  bound  to  produee  tfaem. 
In  a  further  answer  he  stated  that  the  letters  in  question  were 
written  by  the  master  to  the  Defendant  and  his  soiicitois  in  this 
country,  while  he  was  acting  by  the  direction  and  as  the  agent 
of  the  Defendant  and  his  solicitors  in  procuring  evidence  in  sup- 
port of  the  action,  and  that  the  contents  of  the  letters  related  to 
and  concerned  such  evidence. 

A  motion  for  the  production  of  these  letters,  having  been  re- 
fused by  the  Vice-chancellor  of  England,  was  now  renewed,  by 
way  of  appeal,  before  the  Lord  ChancelIor.[l] 

Mr.  Bethell  and  Mr.  Heiherington,  in  support  of  the  qmHiod, 
stated  that  the  Yice-Chancellor,  when  he  made  the  order,  ae* 
knowledged  that,  in  protecting  from  production  communications 
between  the  party  or  his  solicitor  and  an  unprofessional  agent, 
he  was  extending  the  privilege  beyond  the  limits  to  which  it 
had  hitherto  l^een  carried;  and  they  contended  that  such  exten- 
sion of  it  was  not  authorised  by  the  principle  of  public  policy  on 
which  it  was  founded.  They  also  commented  on  the  statements 
in  the  answers  as  being  inconsistent  with  each  other,  insisting 
that,  from  those  statements,  it  was  uncertain  whether  Warren 
was  the  agent  of  the  Defendant  or  of  his  solicitors,  and  conae- 
quently  whether,  in  making  the  communications  in  question,  he 
bad  in  fact  acted  as  agent  for  either  of  them. 

[•473]  'Mr.  Romilly  hud  Mr.  Lewis,  contra. 

[1]  The  eaie  before  the  Vice-Chancellor  is  reported  13  Sim.  533. 
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The  following  cases  were  cited :  Preston  v.  Carr,{a)  Cur^ 
Ung  V.  Perring^{b)  Bunbury  v.  Bunbury,{c)  Hughes  v.  Bid- 
dulph,{d)  Taylor  v.  Forster,{e)  Combe  v.  Corporation  of  Lon- 
donjig)  Llewellyn  v,  Badeley,{h) 


1844:  Nov.  14.-TheLord  Chancellor.- Jn  this  case  an  action 
had  been  brought  in  the  Common  Pleas  by  the  Defendant  against  the 
Plaintiff  Steele  on  a  policy  of  insurance  effected  on  the  ship 
Sherburne  for  twelve  months,  at  and  from  Calcutta,  <fcc.  The 
defence  relied  upon  was,  that  the  ship  was  not  seaworthy. 
The  present  bill  was  filed  for  discovery,  a  commission,  and  an 
injuDcCion.  The  Plaintiff  moved  for  the  production  of  the  let- 
tera,  papers,  &>c.  admitted  by  the  Defendant's  answer,  and  the 
schedules  thereto  to  be  in  his  possession  or  power.  The  question 
is  confined  to  certain  letters,  the  dates  of  which  are  set  forth  in 
the  farther  answer  of  the  Defendant.  He  contends  that  he  is 
DOt  bound  to  produce  these  letters. 

The  answer  admits  that  Warren,  the  master  of  the  ship,  was 
sent  out  to  India  by  the  Defendant  at  the  suggestion  of  the  De- 
fendant's solicitors,  for  the  express  f>urpose  of  collecting  evidence 
on  behalf  of  the  Defendant  in  support  of  the  action,  and  that  he 
was  engaged  there  for  two  years  and  upwards,  in  collecting 
soch  evidence,  and  that  as  many  of  the  witnesses  were  natives 
of  India,  and  had  been  employed  by  Warren  in  the  re- 
pair of  the  *ship,  it  would  have  been  impossible  without  [*474j 
his  presence  and  assistance  to  have  obtained  the  evidence 
necessary  to  maintain  the  action.  In  a  subsequent  part  of  the 
answer,  the  Defendant  states,  <<  thai  dunng  the  period  the  mas- 
ter was  absent  for  the  purpose  of  obtaining  evidence  in  support 
of  the  action,  he  wrote  and  sent  to  the  Defendant,  and  also  to  his 
Boiicitors,  divers  letters,  on  the  subject  of  such  evidence,  and  the 
same  were  duly  received  by  him,  the  Defendant  and  his  solicir 
tors,  and  are  in  the  possession  of  the  Defendant's  solicitors,  bu( 

(a)  I  y.  &  J.  175.  («)  2  Car,  &  Payne,  195. 

{b)  2  My.  &  K.  380.  (^)  I  Y.  &  C.  C.  C.  631. 

(c)  2  Bea?.  173.  (A)  1  Hare,  527. 
(lO  4  Roaa.  19<t 


474  CASES  IN  CHANCERY. 

1844— Steele    v.  Stewart. 

the  Defendant  submits  that  such  letters  are  confidential  commu- 
nications, and  that  he  is  not  bound  to  produce  and  ought  to  be 
protected  from  producing  the  same,  and  ihat  he  is  not  bound  to 
answer  whether  such  letters  or  any  of  them  relate,  or  in  some  or 
what  manner  refer,  to  the  state  of  repair,  or  otherwise  to  matters 
in  the  said  bill  inquired  after.^'  The  Defendant,  in  his  further 
answer,  states  that  **  the  letters  in  question  were  written  by  the 
Master  to  the  Defendant  and  his  solicitors  in  this  country  whilst 
he  was  in  Calcutta,  acting  by  the  direction  and  as  the  agent  of 
the  Defendant's  said  solicitors  in  procuring  eyidence  in  sup- 
port  of  the  action  in  the  amended  bill  mentioned,  and 
that  the  contents  of  the  letters  relate  to  and  concern  such 
evidence."  It  does  not  appear  to  me  that  there  is  any 
inconsistency  in  these  statements.  He  might  have  been  sent 
out  by  the  Defendant  for  the  purpose  of  collecting  evidence  on 
behalf  of  the  Defendant,  at  the  suggestion  and  by  the  advice  of 
the  Defendant's  solicitors,  and  might,  in  collecting  such  evidence, 
have  acted  under  the  direction  and  as  the  agent  of  the  solicitors. 
The  single  question  therefore  is  whether  letters,  written  under 
these  circumstances,  are  privileged  communications. 

First,  as  to  the  letters  written  by  the  solicitor's  agent  to  the 
Defendant.  When  a  solicitor  is  employed  to  collect 
[M76]  'evidence  for  his  client  in  a  pending  suit,  it  is  clear  that 
his  communications  with  his  client  respecting  such  evi- 
dence are  privileged.  But  a  solicitor  cannot  always  act  in  his 
own  person  in  the  collection  of  evidence.  Distance  and  other 
circumstances  may  render  this  impossible.  Such  was  Uie  case 
here :  the  witnesses  were  many  of  them  native  Indians,  and  a 
voyage  to  India  was  required  for  that  purpose.  It  was  necessa- 
ry therefore,  that  the  solicitor  should  employ  an  agent,  and  whe- 
ther that  agent  was  a  clerk  to  the  solicitor  or  any  other  person 
appears  to  me  wholly  immaterial.  In  performing  this  duty  he 
represented  the  solicitor,  and  his  communications  to  the  client, 
on  the  subject  of  the  evidence,  were  the  communications  of  the 
solicitor,  falling  within  the  same  principle  and  entitled  to  and  le- 
quiring  the  same  protection. 

As  to  the  letters  addressed  to  the  solicitors  by  their  agent,  they 
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would  also  be  privileged,  being  written  in  pursuance  of  inquiries 
instituted  by,  or  under  the  direction  of,  the  solicitors,  as  to  evi- 
dence in  support  of  the  action. 

I  agree,  therefore,  with  the  Vice-Chancellor,  in  thinking  that 
these  letters  ought  not  to  be  produced.  I  do  not,  however,  concur 
with  that  learned  Judge,  in  considering  this  an  extension  of  an 
admitted  principle.  I  consider  the  case  as  coming  within  the 
same  principle  on  which  the  communication  of  the  solicitor  him- 
self would,  under  similar  circumstances,  be  privileged. [2] 

See  the  next  case. 


•Holmes  v.  Baddeley  and  Others.  [*4761 

1844:  Jan.  31;  Feb.  24;  Nov.  28. 

Letters  written  or  cafles  stated  for  the  opinion  of  counsel  by  a^party  or  his  solicitor, 
with  a  view  to  a  suit  then  in  contemplation,  are  privileged  from  production,  not 
only  in  that  suit  but  in  any  subsequent  litigation  with  third  parties  respecting 
the  same  subject  matter,  and  involving  the  question  to  which  such  letters  and 
relate. 


By  the  settlement  made  on  the  marriage  of  Roger  Holmes  an^ 
Susannah  Abney  in  the  year  1772,  a  real  estate,  called  Mill 
Farm,  the  property  of  Susannah  Abney,  was  conveyed  to  the 
use  of  Roger  Holmes  for  his  life,  with  remainder  to  Susannah 
Abney  for  her  life,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  marriage  in  tail  general,  with  remainder  to  the 
use  of  the  daughters  of  the  marriage  as  tenants  in  common  in 
tail  general,  and,  in  default  of  such  issue,  to  the  use  of  Roger 
Holmes  in  fee. 

The  only  issue  of  the  marriage  were  two  daughters,  Susannah 
and  Ann. 

Roger  Holmes,  by  his  will,  dated  the  8th  of  October,  1778, 
devised  all  his  real  estates  to  trustees  in  trust,  in  case  two  or 

[2]  Carpmael  v.  Pateie,  post.  687. 
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more  of  his  children  by  his  marriage  with  his  then  wife  should 
live  to  attain  the  respective  ages  of  twenty-one  years,  for  such 
children,  their  heirs  and  assigns,  as  tenants  in  common  ;  but  in 
case  there  should  be  no  such  child  who  should  live  to  attain  that 
age,  and  from  and  after  default  of  such  issue,  he  devised  his  es- 
tate, called  Mill  Farm,  and  all  his  estate,  right,  title,  and  interest 
therein,  whether  in  possession,  reversion,  remainder,  or  expectan- 
cy, to  the  only  proper  use  and  behoof  of  his  said  wife,  her  heirs 
and  assigns. 

Roger  Holmes  died  within  a  month  after  the  date  of  his  will, 
leaving  his  widow,  Susannah  Holmes  the  elder,  and  his 
[•477]  two  daughters,  Susannah  Holmes  the  younger,  *and  Ann 
Holmes  surviving  him.  The  widow  died  in  the  year  1800. 
Both  the  daughters  attained  twenty-one,  and  died  intestate  and 
unmarried,  and  without  having  barred  the  estate  tail  under  the 
settlement.  On  the  death  of  Susannah,  the  survivor  of  them,  in 
the  month  of  June,  183S,  three  parties  laid  claim  to  the  estate. 
The  testator,  Roger  Holmes,  had  a  brother  Edward  Holmes,  who 
bad  a  son  Edwafd  Holmes  the  younger,  and  several  daughters. 
The  Plaintiff  in  this  suit  claimed  as  the  only  son  and  heir  of  Ed- 
ward Holmes  the  younger.  The  Defendants  claimed  under  the 
daughters  of  Edward  Holmes  the  elder,  insisting  that  the  Plain- 
tiff was  an  illegitimate  child.  The  third  claim  was  made  by 
one  Ann  Heming,  as  heiress-at-law  of  Susannah  Holmes  the 
younger,  ex  parte  maierna. 

In  the  month  of  December  1839,  a  deed  of  compromise  was 
executed  between  the  Plaintiff  and  the  Defendants  in  this  suit, 
under  which  the  estate  was  to  be  sold,  and  the  proceeds  to  be 
divided  between  them  in  certain  proportions. 

The  bill  alleged  that  the  Plaintiff  had  been  induced  to  accede 
to  the  compromise  by  fraud,  and  it  prayed  that  the  Defendants, 
who  were  alleged  to  be  in  possession  of  the  estates,  might  deliver 
them  up  to  the  Plaintiff. 

The  Defendant  Baddeley  and  wife  by  their  answer,  after  re- 
ferring to  the  claim  of  Ann  Heming,  stated  that,  after  the  execu- 
tion of  the  deed  of  compromise,  and  before  the  Plaintiff  had  dis- 
puted its  validity,  the  Defendants  had  applied  to  the  heir  of  the 
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surviving  trustee  of  Roger  Holmes's  will,  in  whom  the  legal  es- 
tate of  the  property  was  vested ,  for  a  conveyance  of  such 
estate;  'but  that  in  consequence  of  Ann ^Heming  still  [MTS] 
persisting  in  her  claim,  the  application  was  refused,  and 
that  afterwards  the  Plaintiff,  in  collusion  with  Ann  Heming,  ob- 
tained an  assignment  of  the  legal  estate  to  certain  persons  as 
trustees  for  them,  on  the  faith  of  a  fraudulent  representation  that 
the  Defendants  had  abandoned  their  claim  ;  and  that  by  means 
of  that  estate  they  had  got  into  possession  of  the  property;  and 
that  the  Defendants  had,  since  the  institution  of  this  suit,  filed  a 
cross  bill  against  the  devisee  of  Ann  Heming  (who  was  dead,) 
and  against  the  Plaintiff  and  the  other  Defendants  in  this  suit, 
praying  that  the  heirs,  ex  parte  paterna^  of  Susannah  Holmes 
the  younger  might  he  declared  entitled  to  the  estate,  and  that  the 
same  might  be  conveyed  by  all  proper  parties  to  the  trustees  of 
the  deed  of  compromise. 

In  answer  to  the  usual  charge  as  to  documents,  &c.  they  stated 
that  tliey  had  in  their  possession  certain  letters,  and  copies  of 
letters,  which  had  passed,  since  the  death  of  Susannah  Holmes, 
between  their  solicitors  as  such,  and  various  persons,  and  also 
two  cases  on  behalf  ol  the  Defendants,  with  counsel's  opinion  there- 
on ;  which  cases  were  laid  before  counsel,  and  all  of  which  let- 
ters were  written  and  sent  after  the  Defendants  were  aware  that 
a  claim  to  the  estate,  adverse  to  their  title,  was  about  to  be  made 
on  the  part  of  Ann  Heming  as  heir  ex  parte  maternal  and  in  con- 
templation of  legal  proceedings  to  enforce  their  title,  and  the 
greater  number  thereof  after  the  said  claim  had  actually  been 
made  on  the  part  of  Ann  Heming,  and  with  reference  to  such 
claim,  and  to  the  right  and  title  of  the  Defendants  in  issue  in  this 
cause  and  in  the  cross  cause,  and  wholly  independent  of  the  com- 
promise by  the  Plaintiff's  bill  sought  to  be  set  aside,  and  with- 
out any  reference  thereto.  And  they  submitted  that  the 
said  cases,  *opinions,  and  letters,  were  privileged  com-  [MTQJ 
munications,  which  they  were  not  bound  to  produce. 

The  Master  of  the  Roils  having  ordered  those  letters  and  cases 
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to  be  produced,  the  Defendant  Baddeley  and  his  wife  moved  be 
fore  the  Lord  Chancellor  that  that  order  might  be  discharged.[ll 

Mr.  J5e/AeM  and  Mr.  G.  Russell  appeared  in  support  of  the 
motion. 

Mr.  Bird,  contra. 

The  following  cases  were  cited  and  commented  upon : — 
Curling  v.  Perring,{a)  Prestoii  v.  Carr^{h)  Whitbread  v. 
Qurneyy{c)  Greenough  v.  GaskeU,{d)  Vent  v.  Pacey,{e)  Bolton 
T.  Corporation  of  Liverpoolflg)  Hughes  v.  Biddulph,(h)  Her- 
ring V.  Clobery,{i)  Jones  v.  Pugh,{k)  Combe  v.  The  Corpora- 
tion of  London,{l)  Greenlaw  v.  King,{my  Knight  v.  The  Mar- 
quis of  Waterford,{n) 


Nov,  28. — The  Lord  Chancellor. — In  this  case  the  Plaio- 
tiff  claims  an  estate  as  heir-at-law  to  Susannah  Holmes,  and  he 
seeks  to  set  aside  a  deed  by  which  he  had  compromised  thisclaim^as 

having  been  fraudulently  obtained.  The  Defendants  deny 
[*480]    the  fraud,  'and  dispute  the  Plaintiff's  legitimacy.    They 

also  claim  as  heirs-at  law  of  Susannah  Holmes.  Soon 
after  Susannah  Holmes'  death  a  right  to  the  estate  was  advanced 
by  Ann  Homing  :  she  claimed  to  be  the  heir-at-law  ex  parte  ma- 
terna  of  Susannah  Holmes;  and  her  claim  to  the  estate  was 
founded  upon  the  terms  of  the  will  of  Roger  Holmes,  the  father 
of  Susannah. 

(a)  2  My.  &  K.  380.  (A)  4  Ruas.  190. 

(6)1Y.  &J.  )75.  (OPhill.  91. 

(c)  YouDffe,  541.  (Jfc)  Id.  96.  [S.  C.  12  Sim.  470  ] 

(rf)  1  My.  6l  K.  98.  (/)  1  Y.  &  Coll.  C.  C.  631. 

(e)  4  RuB8.  193.  (w)  1  Bcav.  144. 
{g)  3  Sim.  467  ;  1  My.  &  K.  fc'8.        (n)  2  Y.  &  Coll.  22. 
[S.C.  Coop.Sel.Ca8. 19.] 

[1]  The  case  before  the  Master  of  the  Rolls  is  reported  6  BeaT.521. 
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Cases  were  laid  before  counsel  by  the  Defendants,  and  opinions 
obtained  upon  the  question,  and  several  letters  possed  between 
the  Defendants'  solicitors  and  different  persons  respecting  the 
Defendants'  right  to  tlie  property.  These  opinions  were  obtain- 
ed, and  this  correspondence  carried  on,  in  contemplation  of  legal 
proceedings  against  Ann  Heming.  The  question  is  whether 
they  ought  to  be  produced  in  this  suit. 

[His  Lordship  then  read  the  passage  of  the  answer,  and  pro- 
ceeded.] 

First,  then  as  to  the  cases  and  opinions  :  it  is  clear  that  in  the 
contemplated  suit  between  the  defendants  and  Ann  Heming  re- 
specting this  property,  the  cases  and  opinions  would  have  been 
privileged,  and  the  Defendants  would  not  have  been  obliged  to 
produce  them.  The  principle  upon  which  this  rule  is  established 
is  that  communications  between  a  party  and  his  professional  ad- 
visers, with  a  view  to  legal  proceedings,  should  be  unfettered ; 
that  they  should  not  be  restrained  by  any  apprehension  of  such 
communications  being  afterwards  divulged  and  made  use  of  to 
his  prejudice.  To  give  full  effect  to  this  principle  it  is  obvious 
that  they  ought  to  be  privileged,  not  merely  in  the  cause  then 
contemplated  or  depending,  but  that  the  privilege  ought  to  extend 
to  any  subsequent  litigation  with  the  same  or  any  other  party 
or  parties.  In  the  case  of  Knight  v.  27lc  Marquis 
*ofWat€rford,  which  was  a  suit  for  tithes,  Lord  Abinger  [*4813 
reused  to  order  the  production  of  old  briefs  prepared  in 
a  suit  between  a  former  rector  and  the  party  under  whom  the 
Defendant  claimed :  and,  on  a  subsequent  motion  in  the  same 
cause,  for  the  production  of  letters  stated  to  have  passed  between 
parties  under  whom  the  Defendant  claimed  and  their  solicitors, 
on  the  sutgect  of  the  right  to  the  tithes  in  question,  he  observed 
that  he  did  not  think  it  material  whether  such  communications 
related  to  the  cause  in  progress  or  to  matters  which  took  place 
<m  former  occa8ions.(a)  The  necessary  confidence  will  be  de* 
atroyed  if  it  be  known  that  the  communication  can  be  revealed  at 
any  time.    In  Combe  v.  7%e  Corporation  of  London^  the  Vice- 


(a)  2  Y.  &  CoU.  38. 

Vol.  L  63 
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Chancellor  Knight  Bruce,  in  refusing  to  order  the  production  of 
cases  and  opinions  which  had  been  prepared  and  taken  in  con- 
templation of  litigation  upon  former  occasions  with  other  partieSf 
observed  that,  in  his  judgment,  it  was  not  material  to  the  question 
that  the  litigations  to  which  they  related  were  litigations  with 
other  parties  than  the  Plaintiffs  in  the  then  present  cross  bill.(a) 
In  those  opinions  I  concur,  and  upon  the  principle  to  which  I 
have  already  referred  as  the  admitted  ground  upon  which  the 
privilege  is  allowed.    The  cases  are  stated  to  have  been  prepar- 
ed, and  the  opinions  taken,  "  after  the  Defendants  were  aware  that 
a  claim,  adverse  to  their  title,  was  about  to  be  made  ou  the  part 
of  the  heir  ex  parte  materna^  and  in  contemplation  of  legal  pro- 
ceedings being  taken  by  the  Defendants  to  enforce  their  title,  and 
occasioned  by  and  with  reference  to  the  right  and  title  of  the  De- 
fendants in  issue  in  the  present  cause  and  in  the  cross 
[*482J    cause."    In  Bolton  v.  The  Corporation  ""of  Liverpool^  the 
cases  and  opinions  which  were  ordered  to  be  produced 
were  not  stated  in  the  answer  (according  to  Mr.  Simon's  Re- 
port) to  have  been  prepared  and  taken  in  contemplation  of  any 
legal  proceedings  by  or  against  the  corporation.    There  are  un- 
doubtedly some  expressions  attributed  to  the  Vice-chancellor  in 
that  case,  and  also  to  the  Lord  Chancellor,  which,  literally  taken, 
might  lead  to  the  conclusion  that  they  considered  the  privilege 
to  be  confined  to  the  particular  suit  which  was  expected  or  de- 
pending when  the  opinions  were  taken.    But  no  such  question 
was,  with  reference  to  these  cases  and  opinions  (the  cases  and 
opinions  ordered  to  be  produced,)  sufficiently  raised  by  the  an- 
swer, as  stated  in  the  report,  and  the  objection  to  produce  them 
was  rested  entirely  on  other  grounds.    In  the  case  of  Hughes^. 
Biddulph  it  was  decided  that  communications  between  the  De- 
fendant and  his  solicitor,  either  during  a  cause,  or  with  reference 
to  it,  ought  to  be  protected  ;  that  was  all  which  was  necessary 
to  determine  for  the  purpose  of  the  motion  then  before  the  Court 
But  it  is  said,  the  subject  in  controversy  with  Ann  Heming, 
though  it  related  to  the  same  property,  was  not  the  same  as  in 
the  present  suit.    Even  supposing  this  to  be  a  material  distinc- 

(a)lY.&;CoU.C.C.648. 


OASES  IN  CHANCERY.  482 

1  »44.— Holmes  v.  Baddeley. 

tioD,  it  is  sufficient,  I  think,  to  observe  that  the  Defendants  in 
their  answer  state  "  that  the  opinions  were  taken  in  contempla- 
tioa  of  legal  proceedings  to  enforce  their  title :"  they  must,  there- 
fore, have  not  only  shewn  that  the  heir  ex  parte  paterna  had 
the  right,  but  that  they  filled  that  character — one  of  the  points  in 
controversy  in  the  present  suit.  The  answer  further  states  that  the 
cases  and  opinions  had  reference  to  the  title  of  the  Defendants 
^  at  issue  in  the  present  cause."  In  the  cross  cause,  to  which  the 
devisee  under  the  will  of  Ann  Heming,  is  a  party,  the 
^Plaintiffs  pray,  among  other  things,  a  declaration  that,  [*483] 
OQ  the  death  of  Susannah  Holmes,  the  Plaintiffs  and  the 
other  co-heirs  became  absolutely  entitled  to  the  estates  in  ques- 
tion, and  also  a  declaration  in  substance  that,  by  the  will  of  Ro- 
ger Holmes,  the  estates  descended  to  the  heirs,  ex  parte  paterna^ 
of  Susannah  Holmes.  No  answer  had  been  filed  in  that  cause 
when  the  present  motion  was  made.  The  very  question  in  dis- 
pute with  Ann  Heming  may  be  raised  in  that  cause  ;  and  if  the 
cases  and  opinions  are  produced  in  the  original  cause  they  may 
disclose  circumstances  by  which  the  Defendants  in  this  cause 
may  be  prejudiced  in  the  cross  cause.  I  think  the  cases  and 
opinions,  therefore,  ought  not  to  be  produced.  No  attempt  was 
made  at  the  bar  to  distinguish  the  correspondence  from  the  cases 
and  opinions.  I  think  it  falls  within  the  same  principle,  and 
that  it  ought  not  to  be  produced ;  Curling  v.  Per  ring. [a)[2] 

(a)  2  M.  &.  K.  380. 

{3]  See  the  last  case :  and  io  addition  to  the  referencos  in  this  case*  see  Nias  v. 
Tke  Northern  «f>  Eastern  Railway  Company,  3  Myl.  &.  Or.  355,  S.  C.  2  Keen  76. 
Story  ▼.  Lord  Lennox,  1  Myl.  &.  Cr.  525,  S.  C.  1  Keen,  341.  Garland  y.  Scott, 
3  Sim.  396.  The  Mayor,  ^c.  of  Dartmouth  v.  Holdoworth,  10  Sim.  476.  Cla. 
geti  T.  FKillipe,  2  Yo.  6l  Col.  C.  C.  82.  Lord  Walaingham  v.  ChodrUke,  3  Hare, 
122,  ante  96  n.  (2)  Kerr  v.  Oilleipie,  7  Beav.  572.  Flight  v.  Robinson,  8  Beav. 
23.  Woods  V.  Woods,  4  Hare,  83.  Maden  ▼.  Veevers,  7  Bea7.  489.  Pearse  r. 
Psitrse,  1  De  Gex  &  Smale,  12,  I  Hoff  Ch.  Pract.  313  &  n.  1.  Ibid.  Reece  t. 
TVye,  9  Beav.  316.  In  the  last  cited  case.  Lord  Langdale,  M.  K.  reluctantly 
abandoned  the  principle  for  which  he  had  long  been  contending,  in  opposition  to 
the  inviolability  of  professional  communications.  He  says ;  "  The  unrestricted 
communication  between  parties  and  their  professional  advisers  has  been  considered 
to  be  of  such  importance,  as  to  make  it  advisable  to  protect  it  even  by  the  conceal  • 
ment  of  matter,  without  the  discovery  of  which  the  truth  of  the  case  cannot  be  as* 
eertained." 
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[*484]    ''Sheffield  Canal  Company  v.  Sheffield  and  Both* 
ERAM  Railway  Company. 

1843  :  May  ll ;  Jane  15,  28 :  1844  :  Nov.  11. 

Under  the  uanal  order  for  the  prodoction  of  hooka,  &c.,  with  liberty  to  aeal  q|^od 

.  affidavit  auch  parte  am  did  not  relate  to  the  matters  in  qnestioo,  the  Defendanta 
had  produced  a  book  with  certain  pages  sealed  up,  and  had  made  the  required  afi- 
davit.  The  Plaintifis  afterwarde  on  an  affidavit  of  facta  leading  strongly  to  the 
inference  that  one  of  the  pages  sealed  np  did  relate  to  the  question  in  dispnte, 
moved  that  the  Defendants  might  prodnce  the  book  unsealed ;  bnt  the  motion 
was  refused,  althongh  the  Defendanta  declined  to  answer  the  affidavit. 

The  Act  of  incorporation  of  a  railway  company  required  that  all  rcaotntiona  como 
to  at  meetings  of  the  proprietors  should  he  entered  in  a  book,  and  the  entiies 
were  made  evidence  of  the  resolutions  to  which  they  referred.  In  a  suit  against 
the  company  for  the  specific  performance  of  an  agreement,  the  Defendants  were 
ordered  to  produce  their  books,  with  the  usual  liberty  to  seal  up  such  parts  aa 
did  not  relate  to  the  matters  in  question.  The  books  were  produced  aceordnig}y» 
but  the  pages  left  open  famished  no  evidence  of  the  agreement.  Alter  the  bill  had 
been  diemisaed  for  want  of  evidence,  the  Plaintifis,  on  an  affidavit  of  having  recmt- 
ly  discovered  that  the  agreement  had  been  recognixed  by  a  resolution  paased  at  a 
meeting  of  the  proprietors,  applied  for  leave  to  file  a  supplemental  bill,  in  the  aa* 
tore  of  a  bill  of  Review,  for  the  purpose  of  making  the  reaolution  part  of  their 
caae.  And  the  Court,  althongh  of  opinion  that  the  Plaintiffs  might,  arith  dae  di* 
ligonce,  have  n>ade  the  discovery  soon  enough  to  have  availed  themselves  of  it  ia 
the  original  suit,  nevertheless  granted  the  motion,  on  the  ground  that  if  the  De* 
fendauts  had  entered  the  resolntion  in  their  books,  as  they  ought  to  have  dene, 
the  consequence  of  any  want  of  care  and  attention  on  the  part  af  tha  PtaiBtifla^er 
their  agents,  would  have  been  obviated. 

In  this  suit  which  was  instituted  for  the  specific  performance 
of  an  agreement,  the  principal  question  was  whether  a  proposal 
which  had  been  made  by  the  ^solicitor  of  the  Defendants  to  the 
solicitor  of  the  Plaintiffs,  had  been  absolutely  rejected  at  a  certain 
meeting,  held  on  the  26th  of  June,  1836,  or  whether  it  had  been 
left  open  for  further  consideration.  At  the  hearing  the  Court, 
upon  the  evidence,  was  of  the  former  opinion,  and  dismissed  the 
bill  with  costs. 

By  the  Act  of  incorporation  of  the  Railway  company  it  was 
enacted,  that  all  resolutions  come  to  by  the  proprietors  should  be 
entered  in  a  book,  and  that  such  entries  should  be  evidence  in 
tdl  courts  of  law,  of  the  resolutions  to  which  they  referred.     The 
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Defeudants  haying,  by  their  answer,  admitted  the  pos- 
session of  this  *book,  the  Plaintiffs  had  obtained  an  or-    [M83] 
der  for  its  production,  but  liberty  was  given  to  tlie  De- 
fendants to  seal  up,  on  the  oath  of  their  law  clerk,  such  parts  as 
did  not  relate  to  the  matters  in  question.    The  book  so  sealed 
was  accordingly  produced,  but  in  the  parts  which  were  left  open 
there  was  no  mention  of,  or  reference  to,  the  agreement.    The 
bill  having  been  dismissed  with  costs  at  the  hearing,  the  Plain-^ 
tiffs  had  presented  a  petition  of  rehearing,  and  they  now  moved 
before  the  Lord  Chancellor  that  the  Defendants  might  be  order- 
ed to  produce  the  book  unsealed  at  the  hearing  of  the  appeal,  and 
that  in  the  meantime  the  plaintiffs  might  be  allowed  to  inspect 
it. 

The  motion  was  founded  on  an  affidavit,  stating  that  the  Plain- 
tiffs had  recently  discovered  that  a  resolution  had  been  come  to 
by  the  proprietors  at  a  meeting  held  shortly  after  the  proposal 
above  mentioned  had  been  made,  in  which  the  acceptance  of  that 
proposal  was  referred  to  and  the  transaction  recognized  as  a  com- 
plete agreement.  The  affidavit  further  stated  that  the  page  of 
the*book  in  which  the  resolution  would  have  been  found,  if  it 
had  been  entered  at  all,  was  one  of  those  which  were  sealed 
up. 

No  affidavit  was  filed  in  opposition  to  the  motion. 

Mr.  Wakefield  and  Mr.  T.  Parker,  in  support  of  it,  contended 
that  in  a  case  so  pregnant  with  suspicion,  if  the  Defendants  would 
not  by  affidavit  deny  that  the  book  contained  any  entry  of  such 
resolution,  they  ought  to  be  ordered  to  produce  it  unsealed. 

Mr.   Bethell  and  Mr.  Bacon,  contra,  refused  on   the  part 
of  their  clients,  to   make  any  affidavit,  insisting  that 
*the application  was  without  precedent ;  Purcell  v., Mac-    I*486J 
namara{a)  and  Bowes  v.  Fernie,(b) 

Mr.  Wakefield  in  reply. 

The  Loud  Chancellor  said  he  would  help  the  Plaintiffs  if 
(«)  WisTam  on  DiocoTery,  p.  340.  {b)  9  M.  &  Cr.  633. 
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he  could,  but  he  did  not  see  how,  consistently  with  the  practice, 
it  was  possible. 
Motion  refused,  with  costs.[l] 

June  15,  28. — On  a  subsequent  day  a  motion  was  made  on  be- 
half of  the  Plaintiffs  for  leave  to  file  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  for  the  purpose  of  making  the  resolution  part  of 
their  case,  and  that  the  appeal  then  pending  might  stand  over 
until  such  bill  should  be  filed,  and  that  the  supplemental  suit 
and  the  appeal  might  be  heard  together,  and  that  in  the  mean- 
time the  taxation  of  costs  under  the  decree  below  might  be 
stayed. 

The  Defendants,  on  this  occasion,  filed  affidavits  for  the  pur^ 
pose  of  shewing  that  the  Plaintiffs  knew,  or  might  with  due 
diligence  have  known,  of  the  resolution,  in  time  to  have  made  it 
part  of  their  original  case  ;  but  they  did  not  deny  that  their  book 
contained  an  entry  of  the  resolution. 

The  substance  of  the  affidavits  on  both  sides  will  appear  from 
the  Lord  Chancellor's  judgment. 

The  same  counsel  appeared  for  the  different  parties  as  be- 
fore. 

1844:  Nov.  11. — The  Lord  Chancellor. — This  was  a 
motion  for  leave  to  file  a  supplemental  bill  in  the 
[•487]  nature  of  a  bill  of  review.  The  principal  question  'in 
the  cause  was  whether  the  proposal  made  by  Messrs. 
Badger  and  Tickers,  on  the  part  of  the  Railway  company  in 
their  letter  of  the  26th  of  June  1836,  was  absolutely  rejected  by 
Benjamin  Wake,  the  solicitor  to  the  Canal  company,  at  the  meet- 
ing which  took  place  on  the  same  day,  and  the  treaty  thereby 
closed  or  whether  it  was  left  open  in  order  that  B.  Wake  might 
consult  Lord  Wharncliffe  before  he  finally  decided  whether  he 
would  accede  to  or  reject  it.  Upon  the  evidence  on  the  hearing 
of  the  cause  the  Master  of  the  Rolls  was  of  opinion  that  at  the 
meeting  the  proposal  was  definitively  rejected,  and  the  treaty 
closed,  and,  as'  a  necessary  consequence,  that  the  Plaintiffs'  so- 
licitor could  not,  by  afterwards  declaring  his  acceptance  of  the 

[1]  TheMurquisof  Bute  v.  The  Olatnorgan»hire  CantU  Company,  post  685. 
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offer,  which  he  had  previously  rejected,  fasten  an  agreement  on 
the  Defendants. 

It  is  stated,  in  support  of  the  present  motion,  that  since  the  de- 
cree was  pronounced,  the  Plaintiffs  have  discovered  new  and 
material  evidence  in  support  of  their  case,  which,  if  produced  at 
the  hearing,  would  have  led  to  a  different  result,  and  entitled 
them  to  a  decree  in  their  favour.  This  evidence  consists  of  the 
report  of  the  directors  of  the  Railway  company  made  at  a  general 
meeting  of  the  proprietors,  and  of  certain  resolutions  passed  at 
that  meeting  by  which  the  report  was  adopted.  As  the  question 
in  a  great  measure  depended  upon  the  statement  of  what  passed 
^t  the  meeting  of  the  26th  of  June,  1836,  the  subsequent  repre- 
sentation of  the  transaction  by  the  Defendants  was  undoubtedly 
very  material.  In  the  report  they  state  the  proposal  that  was 
made  the  counter  proposition  of  the  Plaintiffs,  the  rejection  of 
that  proposition,  a  threat  on  the  part  of  the  Plaintiffs  to  oppose  the 
bringing  up  of  the  report,  and  their  final  acceptance  of  the  pro- 
posal made  by  the  Defendants.  It  is  not  suggested  that  the 
treaty  had  been  broken  off,  or  ihat  the  acceptance  came 
too  late.  On  the  contrary,  •they  speak  of  the  matter  as  [M88] 
an  arrangement,  that  is,  as  something  settled,  something  . 

agreed  upon,  though  resting,  as  they  represent  it,  upon  the  cor- 
respondence between  the  solicitors.  They  state  that  it  will  be 
necessary  to  carry  it  into  effect  by  a  formal  document,  which  im- 
ports, I  think,  that  the  matter  was  settled,  though  informally. 

It  is  impossible  to  doubt  that  this  evidence  would  have  been 
very  important  at  the  hearing  of  the  cause.  Whether,  taken  in 
connection  with  the  rest  of  the  proofs,  it  would  necessarily  have 
led  to  a  different  result,  I  will  not  undertake  on  this  motion  to 
decide.  It  is  sufficient  to  say  that  the  introduction  of  it  would 
raise  a  question  of  fact  of  considerable  nicety  for  the  decision  of 
the  Court,  and  would  be  sufficient  ground  for  a  supplemental  bill 
in  the  nature  of  a  bill  of  review  to  be  filed,  provided  the  Court  is 
satisfied  that  the  evidence  has  been  discovered  since  the  decree, 
and  that  there  has  been  no  want  of  attention  or  diligence  on  the 
part  of  the  Plaintiffs  or  their  agents.  It  is  necessary  therefore  to 
enquire  whether  the  Plaintiffs  or  their  solicitors  knew  of  the  re- 
.port  or  resolutions  before  the  decree,  and  whether  the  omission 
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to  avail  themselves  of  this  evidence  is  imputable  to  their  own  in- 
attention  and  neglect ;  for  if  so,  they  are  not,  according  to  the 
usual  rule,  entitled  to  the  relief  they  seek. 

It  appears  that  some  of  the  members  of  the  Canal  company 
were  proprietors  of  shares  in  the  railway,  and  were  present  when 
the  report  was  read  and  the  resolutions  passed.    This  applies, 
among  others,  to  Marsh  and  Spencer,  both  of  whom  were  among 
the  original  directors  of  the  railway  by  whom  the  report  was 
drawn  up  and  presented,  and  were  also  proprietors  of  shares  in 
the  Canal  company.    They  therefore  must  have  known  of 
the  report  and  resolutions,  and  Marsh  was  upon  the 
[*489]    ^committee  of  management  of  the  Canal  company  in  1840 
while  the  suit  was  proceeding.    Several  of  the  persons 
who  were  members  of  the  committee  of  management  in  1839, 
and  following  years,  deny  all  knowledge  of  the  report  and  resolu- 
tions till  after  the  judgment  was  delivered.    No  affidavit  has 
been  made  by  Mr.  Hugh  Parker,  who  appears  to  have  continued 
a  member  of  the  committee  for  several  years,  and  In  1836  was 
chairman.    The  reason  assigned,  viz.  that  he  had  removed  to 
the  neighbourhood  of  Derby,  is  not  very  satisfactory.    John 
^Marsh,  also,  who  is  stated  to  have  been  one  of  the  committee  of 
management  in  1840  while  the  suit  was  in  progress,  does  not  joia 
in  the  affidavit.    He  could  not  have  done  so,  as  he  was  one  of 
the  directors  of  the  Railway  company  by  whom  the  report  was 
presented.    The  deponents  say  not  only  that  they  themselves 
were  not  aware,  but  that  they  believe  that  none  of  the  proprietors 
were  aware,  of  the  report  or  resolution  until  after  the  judgment. 
This  would  include  Mr.  Marsh,  and  can  only  be  explained  upon 
the  supposition  that  they  were  not  apprised  of  his  having  been  a 
director  of  the  Railway  company  in  1836,  and  having  concurred 
in  presenting  the  report.    The  report  and  resolutions  were  print- 
ed in  each  of  the  three  newspapers  published  at  Sheffield.  Some  of 
the  canal  proprietors  were  subscribers  to  one  of  the  papers — the 
Isis ;  and  several  were  in  the  habit  of  attending  the  news-rooms 
in  which  all  the  Sheffield  papers  were  regularly  taken  in.     It  ap- 
pears, also,  that  the  report  and  resolutions  were  printed  and  cir- 
culated, and  a  copy  sent  by  post  to  each  of  the  proprietors,  several 
of  wbomj  as  I  have  already  stated,  were  also  proprietors  of  canal 
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shares.  It  seems  very  improbable  therefore  that  none  of  the  pro- 
prietors should  have  known,  at  the  time,  of  what  had  passed  at 
the  general  meeting  of  August  1836,  as  represented  in  the  affi- 
davit, filed  on  the  part  of  the  Plaintiffs.  But  as  the  passage  in 
question  formed  only  a  small  and  subordinate  part  of 
•the  report  relating  to  a  collateral  matter,  it  is  not  un-  ['490] 
reasonable  to  suppose  that  it  may  have  escaped  their  re- 
collection after  so  considerable  an  interval  of  time. 

With  respect  to  Mr.  B.  Wake,  the  solicitor  of  the  Canal  com- 
pany, it  is  proved  that  he  saw  the  copy  of  the  Isis,  in  which  the 
report  and  resolutions  were  published ;  and  in  a  conversation 
with  Mr.  Badger,  the  solicitor  to  the  Railway  company,  before 
the  suit  was  commenced,  he  is  stated  to  have  referred  to  those 
documents,  and  to  have  insisted  that  the  statement  contained  in 
them  was  inaccurate.    This  is  sworn  by  Mr.  Badger  in  his  affi- 
davit, and  is  confirmed  to  a  certain  extent  by  Mr.  Tickers,  who 
says,  that  immediately  after  the  conversation,  Badger  told  him 
what  had  passed  between  him  and  Mr.  Wake.    Mr.  Wake  being 
dead,  this  statement  does  not  admit  of  direct  contradiction.    But 
affidavits  have  been  filed  by  Mr.  Wm.  Wake  and  his  brothers, 
referring  to  the  books  of  the  deceased,  which  are  represented  to 
have  been  kept  with  considerable  minuteness  of  detail,  and  in 
which  no  entry  is  to  be  found  of  any  meeting  with  Mr.  Badger 
at  the  time  when  this  conversation  is  stated  to  have  been  held ; 
and  they  say  that  such  entry  would,  according  to  the  usual 
course,  have  appeared,  if  the  meeting  had  really  taken  place.    It 
is  also  sworn  that  they  themselves  knew  nothing  of  the  report 
and  resolutions,  and  that  they  are  convinced  from  his  whole  con-' 
duct,  and  from  all  that  passed  between  them  and  Mr.  B.  Wake 
on  the  subject  of  this  cause,  that  he  h|id  no  knowledge  of  them.. 
From  the  contents  and  effect  of  the  report,  and  resolutions,  it  is 
reasonable  to  infer,  that  they  were  not  present  to  the  mind  of 
Mr.  B.  Wake,  either  when  the  bill  was  filed  or  in  the  progress  of 
the  cause  ;  for  it  would  be  difficult  in  any  other  way  to  account 
for  his  not  having  made  them  a  part  of  his  case.    This  omission 
is  the  more  remarkable,  as  he  had  referred  in  the  bill  to  a 
report  presented  to  the  Canal  company  *in  which  the    [*49I] 
agreement  was  stated,  and  had  relied  upon  Mr.  Badger's 
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acquiescence  in  the  correctness  of  that  statement.  These  docu- 
ments were  material  for  the  same  purpose,  and  leading  with 
much  greater  effect  and  more  directly  to  the  same  conclusion. 
But,  after  considering  these  circumstanees,  I  think,  though  with 
some  hesitation,  that,  in  the  absence  of  any  evidence  to  impeach 
the  character  of  Mr.  Badger,  and  nothing  of  this  sort  is  even 
suggested,  I  ought  not  to  allow  the  inference  to  be  drawn  from 
this  evidence  to  outweigh  the  direct  and  positive  testimony  in 
his  affidavit,  confirmed  as  it  is  by  the  statement  of  his  partner 
Mr.  Yickers. 

The  manner  in  which  after  the  death  of  B.  Wake  this  evi- 
dence is  said  to  have  been  discovered,  is  not  a  little  singular. 
Some  person,  it  is  stated,  left  a  copy  of  the  circular  at  the  resi- 
dence of  Mr.  Wake  in  Sheffield,  when  that  gentleman  was  in 
London.  We  are  not  told  who  this  was,  nor  is  it  stated  that  Mr. 
Wake  does  not  know  and  cannot  inform  us.  This  is  veiy  un- 
satisfactory. If  he  really  does  not  know,  he  ought  to  have  said 
this  in  his  affidavit,  as  a  reason  for  not  offering  the  testimony  of 
this  person  as  to  the  circumstances  connected  with  the  finding 
and  production  of  the  document. 

This  review  of  the  evidence  would,  upon  the  whole,  have  led 
me  to  the  conclusion  that,  according  to  the  usual  practice  of  the 
Court,  the  present  motion  ought  not  to  be  granted.  But  there  is 
a  circumstance  in  this  case,  which  during  the  whole  discussion 
has  pressed  strongly  upon  my  mind.  It  was  the  duty  of  the 
Defendants — a  public  duty  prescribed  by  the  act  of  parliament — 
to  have  entered  the  report  and  resolutions  in  the  books  of  the 
company.  Had  they  performed  their  duty  in  this  respect  (for  I 
must  upon  the  affidavits  of  Messrs.  Badger  and  Vickers  assume 
that  no  entry  has  been  made),  the  Plaintiffs  would  have 
[*492]  had  the  benefit  of  these  documents,  *and  the  conse- 
quence of  any  want  of  care  and  attention  on  the  part  of 
themselves  or  their  solicitor  might  have  been  obviated.  No  rea- 
son has  been  assigned,  or  excuse  offered,  for  this  omission.  I 
think  therefore,  under  these  circumstances,  I  shall  exerciM  a 
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sound  and  just  discretion  in  allowing  the  supplemental  bill  to  be 
filed;    Wilson  V.  Webb,{a) 


Attornry-Genehal  v.  Potter. 

lB43:Nov.  22. 

On  an  appeal  from  an  order  allowing  exception!  to  a  Master's  report,  those  parties 
only  are  entitled  to  he  heard  who  were  heard  in  the  Court  below. 

Exceptions  having  been  taken  to  the  Master's  report  by 
some  of  the  Defendants  who  were  in  the  same  interest  with  the 
Informant,  and  the  exceptions  having  been  allowed  by  the  Mas- 
ter of  the  Rolls. 

On  the  hearing  of  an  appeal,  by  the  other  Defendant,  from 
diat  decision. 

Mr.  Romilly  appeared  for  the  Attorney-General ;  but  the  Ap- 
pellant objected  to  hie  being  heard,  on  the  ground  that  he  had 
not  been  heard  at  the  Rolls,  to  which  it  was  replied,  that  at  the 
Rolls  he  was  in  the  same  interest  with  the  party  who  was  there 
appealing;  whereas  he  now  appeared  to  support  the  decision 
which  was  the  subject  of  the  present  appeal. 

The  Lord  Chancellor  held  that  this  was  to  be  considered 
as  a  mere  rehearing  of  the  exceptions  to  the  Master's  report,  and 
therefore  that  the  counsel  for  the  Attorney-General,  not  having 
been  heard  below,  ought  not  to  be  heard  now. 

Mr.  Romiliy  was,  accordingly,  not  heard.  . 

(a)  2  Cox,  i. 


493  CASES  IN  CHANCERY. 


184^.— The  Corporation  of  Gloacester  v.  Wood. 


[*493]    •The  Corporation  of  Gloucester  v.  Wood  and  Others. 

3844:  Feb.  8 ;  March  9  ;  Dec.  21. 

Where,  in  a  sail  agaioat  exeontors  for  the  payment  of  a  legacy,  the  amoant 
claimed  had  been  brought  into  Coart  and  invested,  and  the  bill  was  afterward* 
dismiaaed  at  the  hearing,  the  Court,  in  granting  a  motion  by  the  Plaintiffiitoatay 
the  transfer  of  the  fund  pending  an  appeal  to  the  House  of  Lords  from  the  decree, 
required  from  the  Plainlifis  an  undertaking  to  submit  to  any  order  the  Court 
might  thereafter  make  for  payment  of  interest  and  costs,  with  liberty  to  the  Da* 
fondants  to  apply  for  a  transfer  of  the  fund  for  the  purpose  of  investment  oa 
other  security,  but  refused  to  require  the  Plaintiffs  to  enter  into  any  undertakingr 
by  way  of  indemnity  against  a  possible  fall  in  the  Funds :  and  an  objection  that 
the  Plaintiff,  who  were  a  corporation,  were  incapable  of  giving  any  underta- 

•  king  which  would  be  binding  on  the  corporate  property,  was  overruled. 

.  This  was  a  suit  for  the  payment  of  a  legacy  of  200,000/, 
which  was  claimed  by  the  Plaintiflfs  under  a  codicil  to  the  will 
of  the  late  James  Wood.  The  Defendants  were  the  three  survi- 
ving executors  of  the  will ;  and  the  same  persons,  with  a  fourth 
executor,  who  had  died  since  the  testator,  were  the  residuary  le- 
gatees. The  amount  of  the  legacy  claimed  was  paid  into  Court 
at  an  early  stage  of  the  suit,  and  invested  in  New  3^  per  cent 
annuities.  At  the  hearing  of  the  cause  before  Vice-ChanceDor 
Wigram,  the  bill  was  dismissed ;  whereupon  the  Plaintiffs 
moved,  upon  an  affidavit  of  their  intention  to  appeal  to  the 
House  of  Lords,  that,  notwithstanding  the  decree,  no  part  of  the 
stock  might  be  transferred  until  the  further  order  of  the  Court. 
Upon  the  hearing  of  that  motion,  the  Yice-Chancellor  required 
of  the  Plaintiffs,  as  the  condition  of  his  granting  it,  that  they 
should  undertake  to  submit  to  any  order  that  the  Court  might 
thereafter  make  for  the  payment  of  interest  and  of  the  costs  of 
the  application,  and  consequent  thereon,  which  undertaking  the 
Plaintiffs  having  declined  to  give,  the  motion  was  refused  with 
costs.  The  Plaintiffs  then  renewed  their  motion  by  way  of  ap- 
peal before  the  Lord  Chancellor,  at  the  same  time  praying  that 
the  Vice-Chancellor's  order  might  be  discharged. [1] 

[1]  The  case  before  Vice-Chancellor  Wigram,  is  reported  3  Hare,  150.     For  the 
principal  caae  out  of  which  the  motion  arose,  see  ibid.  131. 
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Mr.  Swanstouj  Mr,  Humphrey^  aod  Mr.  John  Baily^  for  the 
motion, 

*Mr.  Tinney,  Mr.  Walker,  Mr.  Bomilly,  Mr.  JoA»  [Mg*! 
Parker^  Mr.  i?o^,  and  Mr.  Jolliffe,  for  th^  Defendants. 

In  support  of  the  motion  it  was  urged,  that  the  onl7  object  of 
the  corporation  was  to  prevent  the  distribution  of  the  fund  pend* 
ing  the  appeal,  not  to  prevent  the  Defendants  from  investing  it 
in  any  security  they  thought  proper,  provided  that  on  taking  the 
fund,  or  any  part  of  it,  out  of  Court  for  the  purpose  of  invest-* 
ment,  they  deposited  the  securities  in  its  place.  That  if  the  De«« 
fendants  wished  to  make  higher  interest  of  the  money  than  the 
fimds  afforded,  the  order  now  asked  would  not  prevent  them  ;. 
but  that  to  impose  such  a  condition  as  that  suggested  by  the 
Tice-Chancellor  upon  the  Plainti£&,  who  had  no  power  to  alter 
the  investment  of  the  fund,  was  to  exact  so  high  a  price  for  its 
preservation  as  to  render  it  doubtful  whether  the  appeal  would 
be  worth  prosecuting. 

On  the  other  hand,  it  was  insisted  that  if  either  party  had 
reason  to  complain  of  the  terms  imposed  by  the  Vice-Chancellor 
it  was  the  Defendants.  That  there  was  no  precedent  for  retain^ 
ing  a  fund  in  Court  upon  any  terms  whatever,  at  the  instance  of 
a  Plaintiff,  where  the  bill  had  been  dismissed.  But  even  suppo- 
sing that  it  was  competent  lo  the  Court  to  make  such  an  order, 
so  unusual  an  indulgence  ought  not  to  be  granted  without  giv- 
ing the  Defendants  a  complete  indemnity.  The  indemnity, 
however,  which  had  been  proposed  by  the  Vice-Chancel  lor  was 
wholly  inadequate:  it  might  be  doubted  whether  the  underta-. 
king  of  a  corporation  was  not  altogether  worthless,  inasmuch  as 
they  could  only  be  bound  by  their  common  seal :  but  at  all 
events  the  indemnity  ought  to  extend  to  the  contingency  of  a 
possible  fall  in  the  Funds,  as  well  as  to  loss  of  interest. 

•The  Lord  Chancellor  said  that  the  general  rule    [*495] 
certainly  was,  that,  where  money  had  been  paid  into 
Court  to  abide  the  result  of  a  suit,  and  a  decree  was  afterwards 
made  in  the  Defendant's  favour,  the  Defendant  was  entitled  to 


495  CASES  IN  CHANCERY. 

1844.— The    Corporation  of  Gloaceeter  ▼.  Wood. 

take  the  fund  out  of  Court,  notwithstanding  the  pendency  of  an 
appeal  from  the  decree.  There  might,  however,  be  special  ex- 
ceptions arising  out  of  the  particular  circumstances  of  the  case, 
and  the  condition  of  the  party  ;  and  the  Court  would  exercise  its 
discretion  upon  those  circumstances,  either  by  requiring  the  De- 
fendant, in  taking  out  the  fund,  to  give  security  to  replace  it  in 
case  the  decree  shouH  be  reversed ;  or,  on  the  other  band,  by 
retaining  the  fund  in  Court,  with  a  stipulation  as  to  the  Plaintiff's 
indemnity,  if  the  decree  should  be  affirmed.  The  nature  of  the 
condition  to  be  imposed  in  such  exceptional  cases  was  in  the 
discretion  of  the  Court,  and  it  would  require  a  strong  case  to 
justify  the  court  of  appeal  in  varying  the  conclusion  at  which  the 
Judge  below  had  arrived  in  the  exercise  of  that  discretion.  In 
the  present  case,  however,  his  Lordship  thought  that  if  the  appli- 
cation had  been  made  to  him  in  the  first  instance,  and  it  had  oc- 
curred to  his  mind  to  consider  the  propriety  of  annexing  such  a 
stipulation  as  that  suggested  by  the  Vice-Chancellor,  he  should 
have  come  to  the  same  conclusion  that  his  Honor  had  done. 
Unless,  therefore,  the  Defendants  were  prepared  to  give,  at  least, 
the  undertaking  which  the  Vice-Chancellor  had  proposed,  it 
would  be  necessary  to  consider  whether  such  undertaking  was 
one  which,  having  regard  to  the  other  points  raised  in  the  argu- 
ment, the  Defendants  were  bound  to  accept. 


The  counsel  for  the  Plaintiffs  not  being  authorized  to  give  any 
undertaking,  the  motion,  at  their  request,  stood  over,  in  order 

that  they  might  consult  their  clients. 
[•496]        *0n  a  subsequent  day, 

March  9. — Mr.  Swanston  said,  that  the  Plaintiffs  were  willing 
to  give  an  undertaking  to  the  extent  required  by  the  Vice-Chan- 
cellor, but  no  further :  whereupon  the  argument  was  resumed 
upon  the  two  other  questions. 

First,  whether  the  indemnity  ought  not  to  extend  to  the  con- 
tingency of  a  fall  in  the  Funds. 

Secondly,  whether  any  undertaking  which  the  Plaintiffs  could 
give,  in  their  corporate  character,  would  be  satisfactory. 
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On  the  first  point  it  was  contended,  on  the  part  of  the  Defen- 
dants, that,  ahhough  it  was  not  the  practice  of  the  Court  to  pro- 
vide against  fluctuations  in  the  Funds,  where  money  was  order- 
ed to  be  paid  into  Court  before  the  right  to  it  was  decided,  yet, 
where  the  right,  so  far  as  this  Court  was  concerned^ad  been 
finally  adjudicated,  and  the  application  to  retain  the  fund  was 
made,  not  to  the  justice,  but  to  the  indulgence  of  the  Court,  a 
difierent  rule  ought  to  be  applied,  and  the  Court  had  in  such  a 
case  no  jurisdiction  to  retain  the  fund  without  reserving  to  itself 
the  power  of  giving  complete  indemnity  to  the  party  whose  rights 
were  interfered  with.  If,  however,  indemnity  was  what  the 
party  was  entitled  to,  there  was  much  more  reason  for  securing 
him  against  a  fall  in  the  price  of  slock,  than  for  requiring  an  un- 
dertaking to  make  good  the  diflerence  between  the  interest  of  the 
Funds  and  that  which  he  might  obtain  by  other  modes  of  invest- 
ment ;  not  only  because  the  damage  that  he  might  sustain  in  the 
one  case  was  much  greater  than  in  the  other,  but  because  the 
amount  of  such  damage  was  in  the  one  case  easily  ascertainable 
by  the  event,  whereas  in  the  other  it  might  be  extremely  diffi- 
cult, if  not  impossible,  to  be  proved. 

*On  the  second  point  it  was  insisted  that  if  any  un-  [*497J 
dertaking  was  to  be  given,  it  should  be  the  undertaking 
of  individual  members  of  the  corporation,  as  was  the  practice  in 
giving  security  for  the  costs  of  an  appeal  to  the  House  of  Lords, 
and  not  the  undertaking  of  the  Plaintifls  in  their  corporate  char- 
acter ;  for  in  that  character  they  were  mere  trustees,  and  had  no 
power  to  bind  the  principal  of  the  corporate  property  by  any  en- 
gagement; Ex  parte  Corporation  of  Hythe^{a)  nor  even  the  in- 
come, except  for  the  particular  purposes  specified  in  the  Act,  and 
it  could  not  be  said  that  the  undertaking  in  question  was  one  of 
those  purposes.(6) 

Dec.  21. — ^The  Lord  Chancellor. — I  think  the  fund,  in 
this  case,  ought  not  to  be  parted  with,  until  the  appeal  has  been 
disposed   of.     The  Defendants  are  executors :  if  the  money  is 

(fl)  4  Y.  3t  CoU.  55.  (6)  5  &  6  W.  4.  c.  76,  i.  92. 
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paid  out  to  them,  I  think  they  would  not  feel  justified  in  distribu- 
ting it  till  the  question  is  decided  :  they  would  invest  it.  Being 
already  invested,  I  think  it  would  not  be  right  to  allow  it  to  be 
taken  from  under  the  control  of  the  Court,  in  order  that  it  might 
be  invested  where  it  would  not  be  under  the  control  of  the  Court 
But  then  the  Defendants  ought  to  be  at  liberty  to  apply  for  the 
payment  of  any  part  or  parts  of  it  out  of  Court  for  the  purpose 
of  investment  upon  other  securities :  and  that  should  be  made 
part  of  the  order. 

With  respect  to  the  additional  term  which  was  insisted  upon 
with  a  view  to  making  the  Defendants  liable  for  any  loss  that 
might  arise  from  a  fall  in  the  Funds,  I  cannot  accede  to  it.  The 
Court  has  always  considered  the  Funds  as  money.  If 
[•498]  the  Funds  fall  the  Defendants  'will  lose :  if  they  rise 
they  will  gain :  hitherto,  I  believe,  they  have  rather 
gained. 

I  shall  therefore  discharge  the  order  of  the  Yice-Chancellor,  ex- 
cept so  far  as  regards  the  costs,  and  shall  make  the  order  now 
asked,  upon  the  terms  I  have  mentioned,  the  Plaintiffs  paying 
the  costs  of  this  application. 

See  Ihe  next  case. 


GaRCIAS  V.  RlCARD0.[l] 

1845:  April  17. 

llie  Lord  CbanoeUor  will  not^  in  general,  stay  proceedings  in  a  cause  pending  an 
appeal  from  an  iDterlocutory  order,  unless  the  appeal  can  be  speedily  heani :  and 
therefore  where  the  appeal  is  to  the  House  of  Lords,  an  application  for  that  pur- 
pose will  not  be  granted,ezoept  on  condition  that  the  House  will  allow  the  ap- 
peal to  be  advanced  so  as  to  be  heard  within  a  limited  lime. 

The  Plaintiff  by  his  bill  claimed  a  twentieth  share  of  the  pro- 
fits of  a  certain  loan  which  had  been  negotiated  by  the  Defen- 

[l]S.C.  14Sim.245»  528. 
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dant  for  the  government  of  Spain,  and  he  required  the  Defendant 
to  set  forth  the  accounts  connected  therewith.  The  Defendant 
pleaded  a  judgment  pronounced  in  his  favour  by  a  competent 
tribunal  in  France,  where  the  Plaintiff  had  previously  instituted 
a  suit  •against  him  for  the  same  demand.  The  Yice-Chancellor 
of  England  overruled  the  plea  as  being  inpufficient  in  point  of 
averment,  and  afterwards  refused  a  motion  made  by  the  Defen- 
dant to  stay  process  for  compelling  an  answer,  pending  an  ap- 
peal from  that  decision  to  the  House  of  Lords. 

The  motion  was  now  renewed,  by  way  of  appeal,  before  the 
Lord  Chancellor. 

Mr.  Wakefield  and  Mr.  JSeathfieldj  in  support  of  it,  argued 
that,  to  refuse  a  stay  of  proceedings  in  such  a  case  as  this, 
would  be  to  deprive  the  Defendant  of  his  *right  of  appeal  [M99] 
altogether :  the  sole  object  of  the  plea  being,  to  relieve  the 
Defendant  from  the  obligation  of  setting  out  voluminous  accounts 
relating  to  a  great  mercantile  transaction,  which,  if  the  plea  was 
a  good  defence,  would  be  useless  to  the  Plamtiff^  while  it  might 
be  productive  of  serious  injury  to  the  Defendant,  They  relied 
on  Wood  V.  Milner,{a)  King  of  Spain  v.  Machado,{b)  Attorney- 
General  v.  Rickards,{c) 

Mr.  Bethell  and  Mr.  Lewis,  contra,  insisted  that  the  accounts 
sought  by  the  bill  were  not  such  as  it  could  be  any  serious  in- 
convenience to  the  Defendant  to  set  forth,  and  that  the  hardship 
on  the  other  side  would  be  much  greater  if  the  Plaintiff  should 
be  delayed  in  his  suit,  until  the  appeal  could  be  heard :  that  ap- 
plications of  this  kind  were  not  to  be  encouraged ;  Huguenin  v. 
Bazeley  ;((/)  and  that  there  was  no  case  in  which  proceedings 
had  been  stayed,  pending  an  appeal,  by  a  judge  who  had  not 
pronounced  the  judgment  appealed  from. 

Mr»  Wakefield,  in  reply. 

The  Lord  Chancellor. — There  is  this  peculiarity  in  this 

(a)  IJ.  &  W.  636.  (c)  L.  C.  31it  July,  1844. 

(h)  4  Bom.  560.  (*  15  V«fc  180. 

Vol-  I.  65 
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case,  thnt  the  application  is  neither  made  to  the  judge  who  pro- 
nounced the  decision  appealed  from,  nor  to  the  Court  to  which 
the  appeal  is  carried.  Now,  looking  at  the  present  state  of  the 
business  in  the  House  of  Lords,  it  is  not  likely  that  the  appeal 
will  be  heard  in  the  ordinary  course  within  the  next  three  years. 
If  the  appeal  had  been  to  me,  1  might  have  stayed  the  proceedings 
because  1  should  have  had  the  remedy  in  my  own  bands^ 
[*500]  by  advancing  *the  appeal.  But  in  the  House  of  Lords  i 
have  no  such  jx)wer. 

In  The  King  of  Spain  v.  Machado,  I  observe  that  the  appeal 
was  heard  in  the  House  of  Lords  the  same  session  in  which  the 
application  was  made  here  to  stay  the  proceedings,  and  I  have 
no  doubt  that  the  order  was  made  upon  the  understanding  that 
the  appeal  would  be  advanced,  and  that  it  was  advanced  accor- 
dingly. So,  in  the  Attorney- General  v.  Richards^  the  appeal 
was  advanced,  at  my  request ;  and  it  was  under  those  circum- 
stances that  I  made  the  order. 

In  the  present  case  the  accounts  prayed  by  the  bill  do  not 
appear  to  be  complicated  ;  and  it  is  clear  that  the  Defendants 
cannot  in  any  event  be  prejudiced  in  this  suit  by  setting  them 
out ;  for  if  he  succeeds  in  the  appeal^  they  will  go  for  nothing : 
and  I  am  not  satisfied  that  he  will  sustain  any  serious  inconve- 
nience on  other  grounds.  1  am  desirous,  however,  of  doing 
what  was  done  in  The  King  of  Spaifi  v.  Machadoy  if  it  can  be 
arranged  so  that  the  appeal  may  be  heard  within  the  next  few 
weeks.  The  Defendant  may  apply  to  the  House  of  Lords  to  ad- 
vance the  appeal  ;  if  they  refuse  to  advance  U,  I  shall 
refuse  this  motion.  I  will  do  what  Lord  Eldon  did  in 
Wood  V.  Milner :  I  will  stay  the  proceedings  if  I  can  ap- 
ply the  remedy  ;  not  otherwise.[l] 

[1]  As  to  slaying  proceedings  pending  an  appeal,  see  further  fferot  v.  Bamsatf, 
S  Russ.  56.  The  King  of  Spain  v.  Machado^  4  Ruas.  560.  Oareias  y.  RicrndQ, 
14  Sim.  428.  Walburn  v.  Ingilby,  1  My!.  &  K.  61.  S.  C.  Coop.  Set.  Ca8.270. 
Storey  v.  Lord  Lennox,  1  Myl.  &  Cr.  6b5.  Oreen  v.  Winter.  1  Johns.  Ch.  Rep. 
77.  BradweU  v.  Weeka,  id.  3*^7.  Messonier  ▼.  iTat/man,  3  Johns.  Ch.  Rep.  66. 
Barrow  v.  Rhinelander,  id.  120.  Rigga  v.  Murray,  id.  160.  Grazea  ▼.  Maguiret  6 
Paige,  379.  By  the  Revised  statutes  of  New-York,  an  appeal  is,  in  geberaj,  a 
stay  of  proceedings  on  Ihe  matters  appealed  from,  npon  giying  aecnrity  aad  comply- 
ing  with  the  other  reqaisitiouB  of  the  statute.    2  Uoff.  Ch.  Pract.  29. 32. 
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The  House  of  Lords  on  the  application  of  the  Defendant,  al- 
lowed the  appeal  to  be  advanced,  and  the  order  for  staying  pro- 
cess in  the  mean  time,  was  accordingly  made. 


•Griffith    Edwards,    and    Margaret    his    Wife,    [•601] 
V.  Pierce  Jones,  and  Ellen  his  Wife,  and  Others. 

1844^  Dec.  13.  21. 

Where  a  PlaiiitiffmoTea  upon  the  answer,  he  is  not  allowed  to  verify,  by  affidavit, 
any  allegatioB  in  the  bill  or  a  fact  connected  with  his  title,  though  such  allegation 
be  neither  admitted  nor  denied  by  the  answer. 

Where  the  bill  set  forth  a  letter  as  containing  an  admission  of  the  FlainCifi's 
title,  and  which  it  charged  to  have  been  written  by  the  Defendant,  but  the  De- 
fendant, who  was  very  old  and  nearly  biiud,  stated  that  sucJi  a  letter  might  have 
been  writt^by  somebody  aboat  him,  but  that  to  the  best  of  his  recoUection  ami 

*  belief  he  hra  never  written  such  a  letter  :  Held,  oo  a  motiiMi  for  production  of 
documents,  that  the  letter  with  an  affidavit  of  iu  bei'ng  in  the  Defendant's  hand- 
writing, could  not  be  admitted  as  evidence  of  th9  Plaintiff's  title  for  the  purpose 
of  the  motion. 

Where  a  motion  for  production  of  documents  was  resisted  on  the  ground  that  the 
answ^er  contained  no  admission  of  the  Plaintiff's  title  which  title  depended  solely 
on  whether  A.  B.  had  died  before  or  after  a  certain  day  ;  and  the  answer  admit- 
ted that  the  docnmeoU  in  question  refated  (o  the  mattecs  mentioned  in  the  bill, 
**  except  the  question  of  the  death  o(  A.  F.  :"  Held,  that  this  was  not  a  sufficient- 
Jy  distinct  denial  that  they  related  to  the  Plaintiff's  title,  to  protect  them  from 
production. 

This  was  an  appeal  motion,  praying  that  certain  documents 
mentioned  iu  the  schedule  to  the  Defendant's  answer  might  be 
produced,  and  that  an  order  made  by  Ihe  Vice-Chancellor  of 
England,  refusing  a  similar  motion  with  costs,  might  be  dis- 
charged.[i] 

The  suit  was  instituted  for  anaccountand  payment  ofthePinin- 
tiff  Margaret  Griffith's  share  of  the  residuary  estate  of  one  John 
Owen,  who  died  intestate  in  the  year  1835.  The  original  bill 
alleged  that  the  intestate  left  Howell  Powell  his  nephew,  and  ttio 

II]  The  e«M  before  the  Vioe-Chtncallor  ii  reported  13  Sim.  639, 
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Defendant  Ellen  Jones,  his  only  next  of  kin,  surviving  him: 
that  Howell  Powell  was,  at  the  time  of  the  testator's  death,  resi- 
ding at  New  York  in  North  America,  in  consequence  of  which 
Ellen  Jones  had  obtained  letters  of  administration  to  the  estate ; 
but  that  Howell  Powell  had  since  died  intestate  on  the  16th  of 
November  1839 ;  and  that  the  female .  Plaintiff,  who  was  his 
daughter,  was  his  personal  representative.  The  Defen- 
[•602]  dants,  by  their  answer  to  that  •bill,  denied  all  knowledge 
whether  Howell  Powell  was  living  or  dead,  or,  if  dead, 
whether  he  died  before  or  after  the  intestate  John  Owen  ;  admit- 
ting, however,  that  if  he  survived  John  Owen,  he  and  EUea 
Jones  were  the  only  next  of  kin  of  John  Owen  living  at  his 
death.  And  in  the  answer  to  the  usual  charge  as  to  the  posses- 
sion of  documents,  the  Defendants  admitted  that  the  documents 
mentioned  in  the  schedule  related  to  the  matters  mentioned  in 
the  bill, '« except  the  question  of  the  death  of  Howell  Powell  f 
and  they  did  not  admit  that  thereby  the  truth  of  the  ci|^umstances 
in  the  bill  stated,  or  of  any  of  them,  would  appear,  save  as  in 
their  answer  appeared. 

The  bill  was  then  amended  by  inserting,  among  other  things, 
a  charge  that,  on  the  27th  of  August  1841,  one  Mr.  Roberts,  the 
solicitor  for  the  Plaintiffs,  wrote  to  the  Defendant  a  letter  de- 
manding, on  behalf  of  his  clients,  an  account  of  the  estate  of 
John  Owen,  and  threatening,  in  case  of  a  refusal,  to  file  a  bill  ; 
and  that,  in  answer  to  that  letter,  the  Defendant  Pierce  Jones 
wrote  and  sent  to  Mr.  Roberts  a  letter  beginning  thus  :  "  This  is 
to  inform  you  that  I  had  a  letter  on  the  same  subject  about  two 
years  before  H.  Powell's  death  from  his  son-in-law  f  and  that, 
at  the  date  of  that  letter,  the  Defendants  well  knew  that  How- 
ell Powell  had  survived  the  intestate,  and  was  then  dead.  In 
the  answer  to  the  amended  bill  the  Defendants  stated  that  they 
were  of  very  advanced  age.  Pierce  Jones  being  eighty-two,  and 
nearly  blind,  and  his  wife  only  a  few  years  younger ;  and  that 
ihey  had  no  recollection  of  having  received  the  letter  alleged  to 
have  been  written  to  them  by  Mr.  Roberts,  or  any  other  letter  * 
,  ^d  that  at  the  time  when  that  letter  was  alleged  to  have  been 
answered,  the  Defendant  Pierce  Jones  was  nearly  blind ;  and 
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the  Defendant  Pierce  Jones,  speaking  to  the  best  of  his 
recollection  and  belief,  denied, and  the  ^Defendant  Ellen  [*603] 
Jones  believed  such  denial  to  be  true,  that  the  Defend- 
ant P.  Jones  had,  in  answer  to  the  said  alleged  letter  of  Mr. 
Roberts,  written  or  sent  any  such  letter  as  in  the  bill  alleged,  or 
any  other  letter.  However,  they  said  that  although  they  had 
not  any  recollection  of  any  such  letter  having  been  written  or 
sent,  such  a  letter  might  have  been  written  by  some  person  who 
was  in  the  habit  of  being  about  them.  And  they  denied  that, 
either  at  the  date  of  the  said  alleged  letter,  or  at  any  other  time, 
they  knew,  or  had  reason  to  believe,  that  H.  Powell  had  survived 
the  intestate,  and  was  then  dead.  With  respect  to  the  docu- 
ments, they  stated  that  the  documents  mentioned  in  the  schedule 
to  the  former  answer,  did,  *<  in  manner  appearing  in  the  original 
and  amended  bill,  and  in  the  answer  to  the  said  original  bill, 
and  in  the  schedules  thereto,  and  in  this  answer,  exclusively  re- 
late to  or  evidence  the  title  of  the  Defendants,  unless  the  Plain- 
tiffs should  prove  that  H.  Powell  survived  the  intestate,  and 
that  the  said  Margaret  Edwards  was  his  legal  personal  represen- 
tative." 
On  the  hearing  of  the  appeal  motion, 

Mr.  RenskaWf  for  the  Plaintiff,  proposed  to  give  in  evidence 
the  letter  alleged  in  the  bill  to  have  been  written  by  the  Defen- 
dant Pierce  Jones,  in  answer  to  that  of  Mr.  Roberts,  with  an  affi- 
davit  verifying  the  handwriting  of  the  Defendant,  and  also  an 
affidavit,  by  the  Plaintiff  himself,  of  the  fact  of  H.  Powell  having 
died  in  a  hospital  at  New  York  on  the  12th  of  December  1839. 

Mr.  Craig  {absente  Mr.  Temple,)  for  the  Defendants,  objected 
to  the  reception  of  the  evidence,  contending  that  the  latter  affi- 
davit was  clearly  inadmissible,  the  object  of  it  being  to 
prove  not  a  document,  but  a  fact  *which  was  in  issue  in  [*504] 
the  cause  ;  Barrett  v.  TtcA:eM,(a)  Castellain  v.  Blumen- 
ihal.{b)  It  was  true  that  in  Ord  v.  White{c)  the  present  Master 
of  the  Rolls  had  denied  the  distinction ;  but  that  was  a  mere 

(a)Jae.  154.  (c)  3  Bear.  357.    Se«p.367. 

(i)  12  Sim.  47. 
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dictum,  founded  on  the  supposition  that  the  rule  laid  down  by 
Lord  Eldon  in  Barrett  v.  Tickell{a)  was  at  variance  with  the 
opinion  which  he  had,  expressed  on  former  occasions.  But 
neither  in  Jefferys  v.  Smith,{b)  nor  in  Morgan  v.  Goode,{c) 
which  were  probably  the  cases  referred  to,  were  the  affidavits  re- 
ceived ;  and  in  the  latter  of  these  cases  Lord  Eldon  stated  that 
where  affidavits  had  been  admitted  in  support  of  allegations  made 
by  the  bill,  those  allegations  had  related  to  acts  of  the  parties. 

As  to  the  admissibility  of  the  letter  as  an  exhibit,  he  conten* 
ded  that,  at  this  stage  of  the  cause,  even  documents  could  be  so 
produced  only  where  the  Defendant  by  his  answer  stated  that 
he  was  wholly  ignorant  of  them  ;  Taggart  v.  Hewlett  -,(4)  not 
where,  as  in  this  case,  he  denied,  to  the  best  of  his  recollection 
and  belief,  that  any  such  letter  was  ever  written  by  him ;  and 
that,  after  such  an  answer,  the  letter  could  not  be  so  proved  even 
at  the  hearing. 

Mr.  Reiishaw  relied  upon  Morgan  v.  Goode,  Jefferys  v.  Smithf 
Hodgson  V.  Dean^(e)  Addis  v.  Campbell^{g)  Ord  v.  Whiter  and 
argued  that  it  was  not  necessary  to  apply  so  strict  a  rule  to  a 
motion  for  the  production  of  documents  as  to  applications  for  an 
injunction  to  restrain  the  exercise  of  a  legal  right. 

[•505]  'The  Lord  Chancellor  said  he  saw  no  ground  for 
any  distinction  ;  and  that  he  thought  there  was  in  this 
ease  sufficient  denial  in  the  answer  to  exclude  the  affidavit  as  to 
the  letter ;  and  that,  according  to  his  present  impression,  the  bal- 
ance of  authority  was  against  the  admission  of  the  affidavits  at 
all ;  but  he  would  look  into  the  authorities  before  he  finally  dis- 
posed of  the  case. 

On  coming  into  Court  the  following  day. 

His  Lordship  said  he  had  looked  at  the  cases,  and  that  they 
confirmed  the  opinion  which  he  had  yesterday  expressed,  that 
the  affidavits  were  not  admissible  either  for  the  purpose  of  verify- 
ing the  letter  or  of  proving  the  time  of  H.  Powell's  death. 

(o)  Jac.  154.  {d)  1  Meriv.  499. 

(6)  I  J.  &  W.  298  (e)  2  S.  &  St.  221. 

{e)  3  Meriv.  11.  {g)\  Bear.  258. 
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The  next  question  was,  whether  there  was  upon  the  answer 
itself  a  sufficient  admission  of  the  Plaintiff's  title  to  support  the 
motion. 

The  argument  on  that  point  turned  upon  the  doctrine  discus- 
sed in  Adams  v.  Fisher.{a) 

Dec.  21. — The  Lord  Chancellor,  after  stating  the  short 
substance  of  the  pleadings,  proceeded. 

In  this  state  of  the  pleadings  a  motion  was  made  for  the  pro- 
duction of  the  documents  mentioned  in  the  schedule  to  the  an- 
swer. In  support  of  the  motion  the  Plaintiffs  offered  to  prove  as 
an  exhibit  a  letter  alleged  to  have  been  written  by  the  Defendant 
to  the  Plaintiffs'  solicitor,  referring  to  the  death  of  Howell  Powell. 
I  thought  the  letter  could  not  be  received,  because  it  was 
in  •opposition  to  the  statement  in  the  answer,  that  the  ['506] 
Defendant  was  old  and  infirm,  and  that  he  had  no  recol- 
lection of  having  written  such  a  letter.  Then  another  affidavit 
was  offered  to  prove  the  fact  that  Howell  Powell  was  alive  at  the 
time  of  the  death  of  the  intestate.  Now,  where  tlie  question  at 
issue  is,  not  the  existence  of  a  document,  but  a  fact,  I  think  that 
an  affidavit  cannot  be  admitted  to  prove  it,  on  an  interlocutory  ap- 
plication like  the  present,  though  the  answer  neither  admits  nor 
denies  it.  There  is  an  apparent  discrepancy  between  the  authori- 
ties upon  the  subject;  but  I  think  that  is  the  fair  result  of  them. 
I  expressed  this  opinion  in  the  course  of  the  argument,  after  look- 
ing at  the  cases ;  and  I  see  no  reason  to  alter  it.[2] 

The  question,  therefore,  is,  whether,  on  the  bill  and  answer, 
unsupported  by  affidavits,  the  Plaintiffs  are  entitled  to  make  this 
motion. 

(o)  3  Myl.  Sl  Cr.  526. 

[9]  Upon  an  application  for  an  injanction  to  stay  proceedin|i^  at  law,  affidaTits 
cannot  be  read  against  the  answer,  as  to  facts  therein  stated  on  information  and  be- 
lief. Barwell  y.  Bartoell,  5  Beav.  373.  An  imperfect  answer—as,  where  excep- 
tions having  been  taken  to  the  answer,  a  further  sufficient  answer  has  not  been  filed 
—does  not  preclude  the  PlaiotifT  from  supporting  his  bill  by  affidavits.  Smith  v. 
CUasby,  10  Sim.  93.  On  an  application  for  an  issue  of  devisavit  vel  turn,  where 
there  was  nothing  but  the  bare  assertion  of  the  naintiff's  heirship  on  the  one  side 
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The  Defendants  say  that  they  are  not,  and  they  rely  on  Adams 
T.  Fisher.  There,  the  title  was  denied,  and  the  answer  stated 
that  the  documents  would  not  shew  it.  Here  the  Defendants  do 
not  deny  the  Plaintiff's  title,  but  state  that  they  are  ignorant,  al- 
together ignorant,  whether  the  fact  on  which  it  depends  is  or  is 
not  as  stated  by  the  Plaintiffs.  And  another  question  will  be, 
whether  the  answer  sufficiently  slates,  to  the  satisfaction  of  the 
Court,  that  the  documents  do  not  relate  to  that  fact :  if  not,  the 
case  does  not  fall  within  Adams  v.  Fisher^  independently  of  the 
circumstance  that  the  answer  does  not  deny  the  title.  The 
question  in  the  cause  is,  whether  Howell  Powell  was  alive  at  the 
death  of  the  intestate.  Now  the  answer  is  in  these  terms :  "  The 
Defendants  say  they  have  certain  documents  in  their  possession, 
and  they  admit  that  these  documents  relate  to  the  matters  men- 
tioned in  the  bill,  except  the  question  of  the  death  of 
[*507]  Howell  *Powell."  I  don't  think  that  is  enough,  because 
the  documents  might  relate  to  the  title  of  the  Plaintiff 
without  strictly  and  in  terms  relating  to  the  death  of  H.  Powell ; 
for  instance,  the  Defendants  may  have  made  entries  in  their 
books ;  they  may  have  stated  an  account,  or  they  may  have 
written  letters,  which,  although  they  might  contain  no  express 
reference  to  the  death  of  H.  Powell,  might  tend  to  shew  that  the 
Defendants,  at  the  time  when  they  did  those  acts,  treated  and 
considered  the  Plaintiff  as  entitled  to  a  share  of  the  estate  as  his 
representative. 

Under  these  circumstances  I  do  not  think  the  answer  sujfi- 
ciently  negatives  the  fact  that  the  documents  relate  to  the  Plain- 
tifi*  title. .  Therefore  the  case  of  Adams  v.  Fisher  does  not  ap- 
ply, and  the  documents  must  be  produced. 

My  first  impression  certainly  was,  that  the  documents  ought 
not  to  be  produced.  But,  on  further  consideration,  I  have  alter- 
ed my  opinion.  The  answer  is  very  skilfully  drawn,  and 
has  evidently  been  drawn  with  a  view  to  this  very  question.  I 
have  no  doubt  that  every  thing  that  could  be  said  for  the  protec 

and  the  aBsertion  of  the  Defendant'i  ignorance  on  the  other,  affidavits  of  facts  of 
which  the  Defendant  profesfes  to  be  ignorant  are  inadrointble.  Lanetitkire  t. 
Lancathire,  9  Beay.  359. 
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tion  of  the  documents  was  said  in  it ;  but  I  do  not  think  it  is 
sufficient  for  the  purpose. 

Mr-  Renshaw  then  asked  that  the  Vice-Chancellor's  order 
might  be  discharged. 

The  Lord  Chancellor. — I  shall  not  interfere  with  the 
Vice-Chancellor's  order.  The  costs  of  this  motion  will  be  costs 
in  the  cause. 


•Cass  v.  Cass.  [*508] 

1844:  Dec  17. 

As  a  general  rnle,  the  transfer  of  a  supplemental  cause  from  one  branch  of  the 
Court  to  another,  carries  with  it  the  original  cause,  though  not  expressly  men- 
tioned in  the  order. 

In  this  suit  a  decree  was  made  at  the  Rolls  in  April  1834 ; 
one  of  the  Plaintiffs  afterwards  became  bankrupt  and  died,  and  a 
bill  of  revivor  and  supplement  having  been  filed  against  his  per- 
sonal representative  and  assignees,  the  supplemental  cause  was 
set  down  to  be  heard  before  the  Master  of  the  Rolls;  but  on  the 
11th  oi  May  1842,  before  it  was  heard,  it  was  transferred  to  the 
Court  of  Yice-Chancellor  Wigram,  and  a  second  supplemental 
bill  having  been  afterwards  filed,  a  decree  was  made,  by  his 
Honor  in  both  the  supplemental  causes. 

Mr.  Walker  afterwards  moved  before  the  Vice-Chancellor  for 
the  re-examination,  before  the  Master,  of  two  witnesses  who 
had  been  previously  examined  in  the  original  cause :  but  the  no- 
tice of  motion  being  intituled  in  the  original  cause  only,  which 
was  not  expressly  included  in  the  order  of  transfer,  Mr.  Rolt,  for 
the  adverse  party,  objected  that  the  motion  was  made  in  the 
wrong  court,  to  which  it  was  replied  that  as  no  step  could  be  ta- 
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ken  in  the  original  cause  alone,  that  cause  having  abated,  the  or- 
der of  transfer  should  be  taken  to  have,  in  effect,  transferred  the 
original  cause,  though  not  expressly  named  in  it,  as  well  as  the 
supplemental  cause.  The  Vice-Chancellor  having  desired  that 
the  point  might  be  mentioned  to  the  Lord  Chancellor,  it  was  now 
mentioned  accordingly,  when 

Mr.  RoU  submitted  that,  as  the  original  cause  had  never  in  fact 
been  transferred,  and  as  the  present  motion  was  intituled  in  that 
cause  only,  the  most  convenient  course  would  be,  if  any  trans- 
fer were  necessary  for  the  present  purpose,  to  retransfer  the  sup- 
plemental causes  back  to  the  Rolls. 

[*509]  *The  Lord  Ch ancellor.-I  do  not  interfere  in  the  trans- 
fer of  causes  from  one  branch  of  the  Court  to  another ;  I  mere  - 
ly  act  upon  the  suggestion  of  the  Judge  to  whose  court  the  cause 
for  the  time  being  belongs.  The  Masterof  the  Rolls  was  the  person 
who  in  fact  made  the  transfer  in  this  case,  and  1  must  assume 
that  he  intended  to  transfer  the  original  cause  at  the  same  time ; 
if  that  has  not  been  done  I  must  suggest  to  the  Master  of  the 
Rolls  the  propriety  of  transferring  it  now. 

It  should  be  understood  as  a  general  rulO)  that,  when  there  is 
no  special  reason  to  the  contrary,  the  transfer  of  a  supplemental 
cause  carries  the  original  cause  with  it.[l] 


In  the  Matter  of  Lockey,  a  Lunatic. 

1845:  Jan.  15.  24. 

The  sureties  in  a  committee's  recognizance,  the  condition  of  which  was  that  the' 
committee  should  obey  the  orders  of  the  Lord  Chancellor  with  respect  to  the  lu- 
natic's estate,  held  liable  on  the  default  of  the  committee,  not  only  for  the  bal- 


[1]  The  above  case  was  before  Vice-CShancellor  Wigraro,  in  March  1845,  on  an 
incidental  pomt  arising  under  a  decree  directing  d  inquiry  before  the  Master.  4 
Hare,  278. 
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ance  reported  dae  from  him  on  his  aocoouts,  bat  also  for  the  costs  of  proceedings 
anbsequently  taken  against  him  for  the  parpose  of  enforcing  payment  of  sach  , 
balance,  although  the  sureties  had  no  n<»tice  of  the  default  of  ^eir  principal  until 
alter  those  proceedings  had  been  taken. 

On  the  24th  of  January  1842,  the  committee  of  the  lunatic's 
estate  was  discharged  for  not  passing  his  accounts,  and  it  wa^ 
referred  to  the  Commissioner  to  approve  of  a  new  one.  On  the 
22d  of  March  following  the  discharged  committee  was  ordered 
to  pass  his  accounts,  and  on  the  16th  of  January  1844  he  was 
ordered  to  pay  the  balance  which  the  Commissioner  found  due 
from  him  into  court.  That  order  having  been  disobeyed,  several 
subsRjuent  applications  were  made  by  the  new  committee 
for  the  purpose  of  enforcing,  *it,  and  after  the  time  of  [•510] 
payment  had  been  several  times  enlarged,  the  late  com- 
mittee absconded.  The  new  committee  then  presented  a  peti- 
tion, praying  that  the  recognizance  entered  into  by  his  predeces- 
sor might  be  delivered  out  for  the  purpose  of  its  being  put  in 
suit  against  his  sureties.  Upon  that  petition,  the  service  of 
which  upon  the  sureties  was  the  first  intimation  that  they  had 
received  of  the  default  of  their  principal,  an  order  was  made,  that 
they  should  be  at  liberty  within  a  given  time  to  pay  the  balance 
found  due  from  the  late  committee,  and  certain  costs,  including 
the  costs,  charges,  and  expenses  of  and  incident  to  the  proceed^^ 
ings  which  had  been  taken  against  their  principal  for  the  purpose 
of  enforcing  the  original  order  for  payment,  and  that  in  default 
thereof  the  recognizance  should  be  delivered  to  the  petitioner. 

The  sureties  were  willing  to  pay  the  sum  originally  ordered  to 
be  paid  by  the  late  committee,  but  they  objected  to  pay  the  costs, 
charges,  and  expenses,  subsequently  incurred,  and  which 
amounted  to  as  much  more.  In  consequence  of  that  objection, 
and  to  avoid  the  necessity  of  putting  the  recognizance  in  suit,  it 
was  arranged  that  the  question  should  be  decided  by  the  Lord 
Chancellor,  upon  a  petition  to  be  presented  by  the  new  com- 
mittee praying  payment,  by  the  sureties,  of  the  whole  amount 
claimed^ 

Such  petition  was  accordingly  presented  and  now  came  Q^, 
to  be  heard. 
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Mr.  Ebnsley^  for  the  petition,  relied  on  the  condition  of  the  re- 
cognizance, which  was,  that  the  committee  should  duly  account, 
&c.,  "  and  carefully  observe,  perform,  and  keep  the  orders  and 
directions  of  the  Lord  Chancellor  touching  or  concerning  the  lu- 
natic and  his  estate." 

[*611]  *Mr.  Toller^  for  the  sureties,  referred  to  Dawson  v. 
Raynesy{a)  and  insisted  that  notice  of  the  committee's 
default  ought  to  have  been  given  to  his  sureties  when  it  first  oc- 
curred, or,  at  the  latest,  upon  his  non-compliance  with  the  order 
of  the  16th  of  January  1844,  as  they  might  then  have  prevented 
the  necessity  for  the  subsequent  proceedings  by  immediate%>ay- 
ment  of  the  amount  due  from  him ;  and  that  in  the  absence  of 
such  notice  it  was  unjust  to  make  them  pay  the  costs  of  those 
proceedings. 

The  Lord  Cha.ncellor. — The  condition  of  the  bond  is, 
that  the  committee  shall  obey  the  orderis  of  the  Lord  Chancellor 
with  respect  to  the  lunatic's  estate.  It  follows  therefore  that  ia 
case  of  his  disobedience,  the  sureties  are  liable  for  every  thing 
that  the  committee  was  liable  for.  I  have  ordered  him  to  pay 
these  costs,  and  he  has  not  paid  them :  that  is  an  order  relating 
to  the  lunatic's  estate.  I  think,  therefore,  the  sureties  are  clearly 
liable  to  pay  them.  If  the  sureties  were  not  apprised  of  the 
proceedings  it  was  their  own  fault,  for  it  was  their  duty  to  see 
that  the  committee  duly  passed  his  accounts.[l] 

(a)  2  Ross.  466. 

[1]  Committee  appointed  withoat  givingr  Becority.  In  the  Matter  of  Burroughg, 
I  Conn.  &  Law.  309. 
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*Ex  parte  Elizabeth  Snook.  .[*B12] 

la  the  matter  of  George  Watts,  an  alleged  Lunatic. 

1845 :  Jan.  20. 

An  application  by  a  mortgagee  of  an  alleged  laaatic's  estate  to  be  allowed  to  attend 

by  counsel  at  the  inqaisition,  reftised,  the  applicant  declining  to  be  bound  by  the 

result  of  the  proceedings. 

The  petitioner  was  heiress  at  law  and  sole  next  of  kin  of 
William  Snook,  who  died  on  the  10th  of  November  1844  intes- 
tate, having  at  various  times  since  the  year  1834  advanced  large 
sums,  amounting  together  to  upwards  of  8000/.,  to  the  alleged 
lunatic  on  mortgage  of  his  real  estates.  At  the  time  of  the 
death  of  the  intestate  a  suit  which  he  had  instituted  to  foreclose 
the  mortgagip  was  upon  the  point  of  being  heard.  On  the  2d  of 
November,  the  wife  of  the  alleged  lunatic,  who  had  joined  with 
her  husband  in  several  of  the  mortgage  securities,  applied  for  a 
commission  of  lunacy,  whereupon  this  petition  was  presented, 
alleging  that  the  wife's  object  in  applying  for  the  commission 
was  to  defeat  the  mortgage  securities  by  carrying  back  the  luna- 
cy to  a  period  antecedent  to  their  date ;  and  it  prayed  that  a 
commission  might  not  issue,  or,  if  it  did,  that  the  petitioner 
might  be  at  liberty  to  attend  the  execution  of  it  by  her  coun 
sel. 

The  Lord  Chancellor  having  been  satisfied,  by  affidavits  and 
a  medical  report,  that  a  commission  ought  to  issue,  thot  question 
now  was,  whether  the  petitioner  should  be  at  liberty  to  attend 
the  execution  of  it  by  counsel. 

Mr.  Anderdon  and  Mr.  Bird^  for  the  petitioner,  relied  on  Ex 
parte  Hally{a)  where   Lord    Eldon,    in  ordering  a  commis- 
sion to  issue,  directed  that  due  notice  of  its  execution 
'should  be  given  to  a  party  who  had  contracted  with  the    [*613] 
alleged  lunatic  for  the  purchase  of  part  of  his  property,  . 

(a)  7  Vee.  261. 
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and  due  notice  not  having  been  given,  Lord  Eldon  allowed  the 
party  to  traverse  the  inquisition,  at  the  same  time  doubting 
whether,  on  the  ground  of  his  order  not  having  been  obeyed,  he 
ought  ilot  to  quash  the  inquisition. 

On*  the  other  hand,  the  Secretary  produced  a  MS.  note  of  a 
case,  Ex  parte  Newbury^  before  Lord  Cottenham,  where  his 
Lordship  refused  a  similar  application,  unless  the  petitioner 
would  consent  (which  he  declined  to.  do)  to  be  bound  by  the 
result. 

The  Lord  Chancellor. — I  think  that  is  a  very  proper  con- 
dition to  impose :  otherwise  by  intervening  in  the  inquiry  you 
augment  the  expenses  of  the  investigation,  and,  after  all,  are  not 
bound  by  the  result :  then,  availing  yourself  of  the  facts  which 
come  out  on  the  inquiry,  you  apply  in  another  shape  to  traverse 
jthe  inquisition,  and  put  the  estate  to  the  same  expense  a  second 
time.    I  do  not  think  that  ought  to  be  allowed.        * 

His  Lordship  then  asked  the  counsel  for  the  petitioner 
whether  they  would  consent  to  a  similar  condition  in  the  present 
case,  which  they  declined  to  do,  but  offered  to  leave  the  whole 
expenses  of  the  inquiry,  including  those  of  the  lunatic  himself, 
to  the  discretion  of  his  Lordship ;  and  they  insisted  strongly  on 
the  hardship  of  allowing  an  inquisition  to  be  made  behind  the 
petitioner's  back,  establishing  a  prima  facie  case  of  lunacy, 
which  she  would  have  to  combat  in  any  attempt  she  might  make 
to  enforce  her  securities. 

Mr.  Wakefield  and  Mr.  Wright^  contra. 

[•514]  •The  Lord  Chancellor. — The  Secretary  has  made 
diligent  search,  but  has  found  no  case  in  which  such  an 
order  as  is  now  asked  has  been  made  upon  the  application  of  an 
individual,  whose  object  is,  not  to  shew  that  the  party  is  not  in- 
sane, but  to  fix  a  particular  date  to  the  commencemeut  of  the 
hmacy,  with  a  view  to  his  own  interest,  and  not  to  the  interest 
of  the  lunatic.  I  will  not  be  the  first  to  establish  such  a  prece- 
dent.   Lord  Cottenham  refused  a  similar  application  in  New- 
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burj/s  Case  unless  the  petitioner  would  consent  to  be  bound  by 
the  result ;  and  no  great  reliance  is  to  be  placed  on  Ex  parte 
Hall,  for  not  only  was  the  application  there  made  ex  parte,  but 
it  is  clear  that  Lord  Eldon  had  afterwards  great  doubts  about 
the  propriety  of  the  order. 

Petition  refused  with  costs. 


Feb.  14. — A  petition  for  a  similar  object  was  afterwards  pre- 
sehted  by  the  presumptive  heir  of  the  alleged  lunatic,  suggesting 
that  the  latter  had,  after  the  commencement  of  his  lunacy,  made 
a  will  in  favor  of  his  wife,  and  on  that  ground  praying  leave  to 
intervene  in  the  proceedings. 

Mr.  Younge  appeared  for  the  petitioner. 

Mr.  Wright,  contra,  said  that  the  petitioner  was  acting  in 
collusion  with  the  mortgagee,  whose  application  had  before  been 
refused. 

The  Lord  Chancellor. — I  do  not  think  there  is  any  case  to 
be  found  in  which  a  party  has  been  allowed  to  intervene  for  an 
object  of  the  kind  here  stated  :[l]  I  mean  where  the  object  is  not 
to  benefit  the  lunatic,  but  the  party  himself  who  makes  ' 

the  •application.  *!  shall  inquire  whether  there  is  any    [•SIS] 
such  case,  but  even  if  I  find  there  is,  I  shall  require  sat- 
isfactory evidence  that  the  petitioner  is  not  acting  in  collusion 
with  other  parties.[2j 

The  petition  was  not  mentioned  again. 

[1]  lo  a  later  case,  February  1847,  Lord  Cottenham  said  ;  **  It  is  for  the  interest 
of  all  parties  that  the  tmth  shoold  be  aseertained,  and  therefore,  although  it  occa- 
sions some  additional  expense,  unless  the  estate  be  a  very  poor  one,  it  is  desiraUe 
that  they  should  have  leave  to  attend."     In  re  Netbitt,  2  Phillips,  245. 

[2]  The  interest  of  the  lunatic  is  the  primary  consideration  with  the  court.  In 
re  Aehley,  1  Russ.  &  M.  371.  In  the  Matter  of  Salisbury,  3  Johns.  Ch.  Rep.  347. 
Foljambe  ▼.  WiUoughhy,  2  Sim.  &  Stu.  165.  As  to  the  right  of  the  alleged  luna- 
tie  himself  to  be  present,  see  In  the  Matter  of  Tracy,  1  Paige,  580.  In  the  Matter 
9f  Petit,  2  Paige,  174.    In  re  Neehitt,  2  Phillips,  246. 
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Dalton  V,  Hayter.[1] 

1845:  Jan.  27. 

Where  a  Plaintiff  has  obtained  an  order  referring  exceptions  to  the  answer,  wlthia 
six  days  after  the  expiration  of  the  eight  days  allowed  to  the  Defendant  for  snh- 
mitting  to  them,  bat  has  neglected  to  serve  it  until  after  the  expiration  of  the 
BIX  days,  the  order  is  merely  useless,  but  not  inregular,  and  the  proper  coarse  fw 
the  Defendant  is  not  to  move  to  discharge  the  order,  bat  to  take  the  objection 
before  the  Master. 

Whether,  in  the  computation  of  the  six  days  allowed  by  the  5th  General  Order  for 
referring  exceptions,  a  Sunday,  being  the  first  of  such  days,  is  to  be  counted, 
qutBre.(ja) 

The  eight  days  after  the  delivery  of  exceptions  to  the  answer 
having  expired  on  a  Saturday,  the  Plaintiff  obtained  the  usual 
order  to  refer  them  on  the  Monday  following,  but  neglected  to 
serve  it  until  the  following  Saturday. 

The  Master  of  the  Rolls,  afterwards,  upon  the  motion  of  the 
Defendant,  discharged  that  order  on  the  ground  that  it  had  not 
been  served  until  after  the  expiration  of  the  six  days  allowed  for 
the  purpose  by  the  Order  V.  of  3d  of  April.  1828. 

The  Plaintiff  now  moved  before  the  Lord  Chancellor  to  dis- 
charge the  Older  of  the  Master  of  the  Rolls. 

• 

Mr.  Wakefield  and  Mr.  Wood^  for  the  motion. 
1*516]  *It  is  settled  that  where  a  limited  period  is  allowed 
for  taking  a  step  in  a  cause,  and  the  last  day  falls  on  a  Sun- 
day, that  day  does  not  count.  The  rule  ought  to  be  the  same  where 
the  first  day  falls  on  a  Sunday,  more  particularly  when  the  act 
to  be  done  is  to  be  done  in  court.  The  eight  days  allowed  for 
demurring  are  eight  office  days.  Bullock  v.  Edingt<m,{b)  So 
here,  the  object  of  the  general  Order  was  to  give  the  Plaintiff  six 
days,  in  any  one  of  which  he  might  take  the  step  in  question. 

(a)  See  now  the  13th  Order  of  the  8th  May  1845,  from  which  it  would  seem  that 
henceforth  Sunday  will  be  counted  iu  all  cases  except  where  it  is  the  last  day. 

(b)  1  Sim.  481. 

[1]  S.  C.  but  on  di&rent  points,  7  Bear.  250.  313. 


CASES  IN  CHANCERY.  6l4 

1845.— Dalton  ▼.  Hayter. 

Bat  not  only  could  he  not  obtain  the  order  to  refer  the  exceptions 
ttQtil  Monday,  but  he  had  not  until  then  even  the  means  of 
knowing  whether  the  Defendant  had  submitted  to  the  exceptions 
or  not.  Sunday  does  not  count  as  one  of  the  two  clear  days  re- 
quired for  notice  of  a  motion,(a)  or  in  the  four-day  rule  to  appear 
and  plead  at  the  common  law.     Wathen  y.  BeaumonU{b) 

Mr.  Raupell  and  Mr.  Beavan^  contra^  insisted  that  practice 
bad  settled  the  question,  and  that  Sunday  was  always  counted 
except  where  it  happened  to  be  the  last  day :  Mackintosh  v.  Great 
Western  Railway. {c)  They  also  referred  to  Attorney- Gener ml 
T.  Clocked)  and  Hunter  v.  Caprm{e)  as  shewing,  thai  where  an 
order,  though  regularly  obtained,  was  not  served  within  the  pre- 
scribed time,  the  course  was  to  move  to  discharge  it,  and  not  to 
leave  it  to  the  Master  to  decide  upon  its  validity. 

The  Lord  Chancellor  said,  he  would  inquire  whether 
there  was  any  settled  rule  upou  the  point,  and  if  there  was  not, 
it  would  be  necessary  to  establish  it  now  once  for  all. 

♦The  Lord  Chancellor. — The  question  which  [*617] 
was  argued  in  this  case  does  not  in  fact  arise ;  for  the 
order  to  refer  the  exceptions,  having  been  obtained  within  the 
six  days,  was  clearly  regular,  and  that  being  the  case  there  was 
no  ground  for  applying  to  the  Court  to  discharge  it^  and  the  mo* 
dou  made  for  that  purpose  before  the  Master  of  the  Rolls  onghC 
therefore  to  have  been  refused. 

In  Taylor  v.  Harrison,{g)  the  order  referring  the  exceptions 
was  obtained  in  proper  time,  but  not  served  until  a  day  after  the 
six  days  had  expired.  No  application  was  made  to  discharge 
the  order  of  reference,  but  the  Master  having  proceeded  upon  it, 
and  allowed  the  exceptions,  the  Vice-Chancellor  ordered  his  re* 
port  to  be  taken  off  the  filg,  and  the  Loid  Chancellor  on  appeal 
confirmed  that  decision*    That  was  upon  the  ground  that  thd 

(«)  3  Dan.  Pr.  258.  (d)  1  Myl.  k,  Cr.  367. 

ih)  11  Baft,  371.  (e)  5  Beav.  93. 

(c)  1  Hare,  326.  (g)  1  MyL  Sl  Cr.  274. 
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order  was  a  nullity  unless  served  witbin  six  days.  A  similar 
case  occurred  a  few  days  ago  at  the  Rolls,  of  which  the 
Master  of  the  Rolls  has  given  in  a  note ;  it  was  in  a  cause  of 
McLcdonald  v.  Plummer.  Exceptions  were  filed  on  the  17tb 
January,  on  the  27ih  an  order  was  obtained  to  refer  them,  but 
was  not  served  until  the  Ist  February,  which  was  out  of  time. 
The  Court,  nevertheless,  considered  the  order  regular,  and  a  mo- 
tion to  discbarge  it  was  accordingly  refused  with  costs.[2] 

It  will  be  for  the  Master,  when  the  Plaintiff  proceeds  upon 
the  exceptions,  to  consider,  whether  the  order  was  or  was  not 
served  in  time,  and  the  question  may  perhaps  come  before  the 
Court  again  by  way  of  appeal  from  his  decision  ;  but  on  this 
motion  I  have  only  to  consider  whether  the  order  of  the  Master 
of  the  Rolls  was  right,  and  I  think  that  order  must  be  discharge 
ed.[3J 

[2]  The  caM  referred  to  is  Plomer  y.  Maedonald,  reported  8  Bear.  191.  The 
Lord  Chancellor  has  correctly  stated  the  facts  and  decision. 

[3]  AtUe  ▼.  Oibmm,  1  De  Gex  &  Smale,  162.  MannerM  y.  Bryan,  4  Sim.  147^ 
Oruhb  Y,  Perry,  1  Beav.  375.  By  Rule  122  of  the  Court  of  Chancery  of  the  State 
of  N.  Y.,  the  time  on  all  rales,  orders,  notices,  and  proceedings,  where  a  time  is 
given  or  stated,  shall,  unless  otherwise  expressly  provided,  be  deemed  and  taken  to 
be  one  day  inclusive  and  one  day  exclusive ;  but  if  the  time  expires  on  Sunday,  the 
whole  of  the  succeeding  day  shall  be  included. — Where  a  proceeding  in  a  cause  is 
required  to  be  had  within  a  limited  time,  as  within  a  certain  number  of  days  from 
or  after  the  entry  of  an  order,  or  the  service  of  a  notice,  &c.,  the  whole  of  the  fiivC 
is  to  be  excluded  in  the  computation  of  time;  but  where  previous  notice 
of  a  motion,  or  other  proceeding  in  a  suit  is  required  to  be  gireof  the  whole  of  the  day 
on  which  the  notice  was  served  is  included  in  the  computation,  and  the  day  npoa 
which  the  motion  is  to  be  made,  or  other  proceeding  had,  is  excluded.  Vanden- 
hurgh  V.  Van  RenM^elaer,  6  Paige,  147 ;  1  Hoffi  Ch.  Pract.  414;  1  Baib.  Ch^ 
JPteet  571,  87-8. 
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•Calvert  v.  Gandy.  [•SIS] 

1845 :  Feb.  11. 

The  time  limited  hf  the  39th  Order  of  August,  1841,  for  Betting  down  a  cause  for 

aifument  upon  an  objection  for  want  of  parties,  cannot  be  enlarged  except  by 

consent 

After  the  expiration  of  fourteen  days  from  the  filing  of  the 
answer,  the  Plaintiff  moved  before  the  Vice-Chancellor  of  Eng- 
land, upon  an  affidavit  accounting  for  the  delay,  for  leave  to  set 
the  cause  down  for  argument  upon  an  objection  taken  by  the 
answer  for  want  of  parties,  notwithstanding  the  time  limited  for 
that  purpose  by  the  39th  Order  of  August,  1841,  had  Expired. 
His  Honor  refused  the  motion,  on  the  ground  that  those  orders 
being  incorporated  in  the  Act  of  parliament,  under  the  authority 
of  which  they  were  issued,  the  Court  had  no  discretionary  power 
to  relax  them.  The  application  was  now  renewed  by  way  of 
appeal  before  the  Lord  Chancellor. 

Mr,  Bagshawe  for  the  motion  referred  to  Kershaw  v.  Ctegffy{a) 
and  insisted  on  the  inconvenience  that  would  result  from  exclud- 
ing, in  the  application  of  these  Orders,  the  discretion  familiarly 
exercised  by  the  Court  with  respect  to  all  the  other  general  rules 
of  its  procedure.  The  object  of  the  Order  in  question  was,  to  enable 
the  Court,  for  the  sake  of  convenience,  to  hear  a  cause  upon  a 
particular  objection  before  it  was  ripe  for  hearing  generally ;  for 
that  purpose  the  intervention  of  the  legislature  might  be  neces- 
sary, but  it  did  not  follow  that  the  particular  time  fixed  by  the 
order  was  so  much  of  the  essence  of  the  enactment  as  absolutely  to 
preclude  the  Court  from  extending  it.  It  was  not  repealing  the  Act 
to  treat  the  lime  as  merely  directory ;  and  any  other  con- 
struction *of  the  Order  would  in  many  case  defeat  the  [•SW] 
object  of  it 

Mr.  Llot/d^  controj  observed  that  the  application  in  Kershaw 

(a)  Ante,  p.  120. 
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T.  Clegg  was  not  opposed,  and  that  the  Lord  Chancellor's. atten- 
tion was  not  called  to  the  circumstances  which  distiDgutshed 
those  Orders  from  the  Orders  issued  solely  by  the  authority  of 
the  Court, 

Mr.  Bagskawe  in  reply,  said  he  had  been  informed  that  the 
general  rules  of  pleading  promulgated  by  the  judges  of  the  courts 
of  common  law  under  the  authority  of  a  similar  Act,  were  not 
80  strictly  construed,  and  that  the  relaxation  of  these  rules  as  to 
time  was  a  matter  of  every  day's  practice.(a) 

The  Lord  Chancellor.— The  Orders  of  August,  1841,(1] 
were  made  by  the  Lord  Chancellor,  with  the  advice  and  consent 
of  the  Master  of  the  Rolls,  in  pursuance  of  the  4  Yict.  c.  94,  and 
the  4  &  5  Yict  c.  52.,  which  provide  that  all  rules,  orders,  and 
regulations  so  made  should  be  laid  before  the  Houses  of  Parlia- 
ment; and  that  from  and  after  the  making  thereof,  they  should 
be  binding  and  obligatory  on  the  Court,  and  be  of  like  force  and 
effect  as  if  ihe  provisions  therein  contained  had  been  expressly 
enacted  by  parliament ;  subject,  however,  to  the  right  of 
either  House  of  Parliament  to  annul  them  by  any  resolution 

passed  at  any  time  before  such  House  should  have  actually 
[•520]    sat  thirty-six  days  after  such  rules,  &,c.  *should  have 

been  laid  before  it.  Those  orders  have  therefore  the 
force  and  effect  of  an  act  of  parliament.  I  have  the  power,  with 
the  concurrence  of  any  two  of  the  other  judges  of  the  Court,(A) 
(0  rescind  them  and  substitute  others  :  but  without  going  through 
the  forms  prescribed  by  the  Act,  1  have  no  power  to  vary  them. 
I  should  be  very  glad  if  I  could  put  a  different  construction  upon 
the  Act,  for  this  is  certainly  a  very  inconvenient  one ;  but  I  do 
not  see  how  1  can. 

In  my  own  Orders  of  1828,  the  first  intention  was  to  have  an- 
nexed them  to  an  act  of  parliament,  and  I  actually  brought  in  a 

(a)  In  the  Reg.  Gren.  of  Hilary  tenn,  4  W.  4,  it  is  expressly  provided  that  the 
times  limited  thereby  for  doing  certain  things  may  be  extended  by  a  Judge's  order. 
6B.  6c  Ad.  xvi.  And  the  New  Orders  in  Chancery  of  the  8th  May,  1845  < 
a  similar  provision.    Order  xxi. 

(b)  5  Vict  c.  5,s.29. 

[1]  See  these  orders,  Cr.  6l  Ph.  366,  et  9eq. 
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bill  for  the  purpose ;  but  afterwards,  I  felt  the  very  difficulty 
which  has  now  occurred,  and  accordingly  did  not  carry  through 
the  bill,  but  issued  the  orders  as  the  orders  of  the  Court  only. 
The  motion  must  be  refused  with  costs.[2] 


•Murray  v.  Vipart.  [♦521] 

1845  :  Jan.  16»  19. 

If  tho  Court  can  be  satisfied  that  a  Defendant  who  is  out  of  the  junBdiction  has 
given  a  special  authority  to  a  person  within  the  jurisdiction  to  act  for  him  in  the 
sait  it  will  order  that  service  of  the  $ubpana  to  appear  and  answer  on  that  person 
shall  be  good  service  on  the  Defendant ;  but  the  evidence  of  agency  will  be  close- 
ly Borutinized. 

The  Defendant,  who  was  residing  at  Boulogne  in  France, 
was  an  executrix ;  the  Plaintiffs  were  trustees  of  a  sum  of  stock' 
which  was  standing  in  the  name  of  the  testator.  The  bill  was 
filed  to  obtain  a  transfer  of  the  stock  into  the  names  of  the  Plain- 
tiffs. The  Plaintiffs  put  a  distringas  on  the  stock,  and  their 
solicitor  applied  by  letter  to  the  Defendant  to  transfer  it  To 
that  letter  he  received  no  answer :  but  shortly  afterwards,  on  the 
2d  December,  1844,  he  received  a  letter  from  a  Mr.  Bennet,  stating 
that  the  Defendant  had  forwarded  the  letter  of  the  Plaintiff's  so- 
licitor to  him  (Bennet,)  and  had  instructed  him  to  do  what  was 
necessary  in  the  matter  on  her  behalf.  Upon  an  affidavit  of 
these  facts,  the  Plaintiffs  applied  to  Vice-Chancellor  Knight 
Bruce,  for  an  order  that  service  upon  Mr.  Bennet  of  the  subposna 
to  appear  and  answer  might  be  good  service  upon  the  Defendant. 

[2]  Tbe  difficulty  which  arose  in  the  abore  case,  was  subsequently  removed  by  the 
statute  8  &9  Viot.  e.  105, s.  S.  which  enacted  that  all  orders  made  and  to  be  made 
under  that  act,  and  under  the  two  preceding  acts,  upon  which  the  orders  of  August 
1841  were  founded,  or  any  of  such  acts,  should  for  all  purposes  be  deemed  and  ta* 
ken  to  be  general  rules,  and  orders  of  the  Court  of  Chancery.  This  provision  had 
the  tSect  of  restoring  to  the  Court  the  power  of  dealing  with  the  general  orders  of 
August,  1841,  as  with  the  other  general  orders  of  the  Court  Medkur$t  v.  AUimntf 
4.Hare»  479. 
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His  Honor,  after  hearing  the  case  desired  that  the  application 
might  be  made  to  the  Lord  Chancellor.[l] 

Mr.  Anderson  now  moved  accordingly,  and  cited  Hobhouse  v. 
Courtneyjlfi)  Weymouth  v.  Lambert,{b)  and  Webb  v.  Salmo7i.{c) 

The  Lord  Chancellor,  after  taking  time  to  look  into  the 
authorities,  said  that  he  thought  the  principle  laid  down  by  the 

Tice-Chancellor  of  England  in  Hobhouse  v.  Courtney 
[*622J    was  the  right  one.  viz.  that  where  the  *Defendant  was 

abroad  and  had  appointed  an  agent  to  act  for  him  in  the 
suit,  service  on  that  agent  would  be  good  service  on  the 
principal.  That  being  the  case,  the  only  question  here 
was,  whether  there  was  evidence  enough  to  satisfy  the 
Court  that  the  Defendant  had  made  Bennet  her  agent  for  the 
purposes  of  this  suit.  It  was  obviously  so  easy  to  get  up  a  case 
of  this  sort  by  collusion  between  the  Plaintiff  and  a  third  party, 
that  great  caution  was  necessary ;  but  he  thought  that  the  affi- 
davits in  this  case  were  satisfactory  upon  that  point,  and  that 
the  order  might  be  made.  His  Lordship  however  desired,  for 
the  sake  of  greater  caution,  that  another  letter  should  forth \irith 
be  written  to  the  Defendant,  apprising  her  of  the  application,  in 
order  that  if  there  was  any  mistake,  she  might  have  an  opportu- 
nity to  intervene.[2] 

{a)  12  Sim.  140.  (e)  3  Hare,  251. 

(b)  3  Beav.  333. 

^1]  Id  an  earlier  case,  Jaly  1843,  upon  an  application  for  Bnbstitation  of  aerrice 
of  $ubpana  to  appear  and  answer,  on  the  general  solicitor  of  a  defendant  who  was 
out  of  the  jarisdiction,  Knight  Bruce,  V.  C.  said:  "  This  application  is  made,  not 
under  any  act  of  Parliament,  or  any  general  order  of  the  Court,  but  it  is  an  appli- 
cation to  the  general  jurisdiction  of  the  Court.,  founded  on  particular  circnnutanees, 
and  it  relates  to  process  at  the  inception  of  the  suit,  for  the  purpose  of  constitnt- 
ing  the  suit  against  this  party.  Without  expressing  any  opinion  on  the  case,  I  tbiiik 
that,  considering  the  state  of  the  decision,  the  application  had  better  be  made  to  the 
Lord  Chancellor."  Noad  v.  Backhouse^  2  Yo.  &  Coll.  C.  C.  529.  Whether  the 
application  was  made  to,  or  how  the  matter  was  disposed  of  by,  the  Lord  Chancel- 
lor does  not  appear. 

[2]  In  an  earlier  case,  December,  1842,  a  similar  caution  had  been  exercised  liy 
the  Master  of  the  Rofls,  Lord  Langdale.  Cooper  ▼.  Wood,  5  Beav.  391.  An  oidsr 
that  service  of  a  »ubpana  to  appear  and  answer  upon  the  defendant's  partnsn  at 
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FiTLTON  Vt  Gilmore. 

1845 :  Jan.  17,  2J. 

A  Defendant  who  had  by  answer  insisted  on  bis  discharge  undei  an  InsoiTent 
Debtor's  Act  in  India  as  a  defence  to  the  snity  bnt  had  stated  snch  discharge,  as 
to  his  belief,  as  of  a  date  which  would  not  entitle  him  to  the  benefit  of  the  Act, 
was  allowed  after  the  cause  was  in  the  paper  for  hearing,  to  file  a  supplemental 
answer  for  the  purpoeto  of  correcting  the  error  in  the  date,  and  thereby  bringing 
himself  within  the  protection  of  the  Act. 

The  Plaintiff  and  her  brother  and  sister  were  residuary  lega- 
tees under  a  will  of  which  the  Defendant  and  one  Stewart  Smith 
were  the  acting  executors.  The  brother  and  sister  had  been 
paid  their  shares  of  the  residue :  but  the  Plaintiff's  share  had  du- 
ring her  infancy  been  deposited  by  the  executors  in  a  mercantile 
house  in  Calcutta,  in  which  the  Defendant  was  a  partner.    The 

the  house  of  business,  the  defendant  himself  being  abroad,  was  held,  under  the  oil' 
cumstances,  to  be  regular.  Kinder  t.  Forbes,  2  Beav.  504.  Snbstituted  service  of 
a  nhpesna  to  appear,  was  ordered  in  a  creditor's  suit  on  one,  who  acting  as  attor- 
ney of  the  executor  and  general  devisee  and  legatee  resident  in  India,  had  obtained 
administration  in  England,  and  had  entered  into  receipt  of  the  rents  of  the  real  es-* 
tate.  Weymouth  ▼.  Lambert ^  3  Beav.  333.  On  a  bill  to  enforce  the  performance 
of  trusts  for  the  sale  of  estates,  part  of  which  had  been  sold,  against  the  trustees, 
who  could  not  be  found,  substituted  service  was  ordered  on  the  defendant's  solicitor, 
who  had  acted  on  his  behalf  in  the  business  of  the  preparation  of  the  trust  deed, 
had  of  all  the  sales  which  had  taken  place  under  it  Hornby  v.  Holmeo,  4  Hare, 
306.  In  the  case  of  an  infant  who,  it  was  alleged,  had  been  taken  out  of  the  juris- 
diction by  his  parents,  for  the  express  purpose  of  preventing  his  being  served  with 
process  to  appear  to  the  bill ;  it  was  ordered  by  the  Master  of  the  Rolls  that  service 
on  the  solicitor  and  six  clerk  of  the  parents,  should  be  good  service  on  the  infant 
Lane  ▼.  Hardwicke,  5  Beav.  222.  We  must  infer,  although  it  is  not  expressly  stat- 
ed in  the  report,  that  the  infant  was  not  a  sole  defendant,  but  a  co-defendant  with 
his  parents. — See  further  as  to  substituied  service  of  str6pana,  The  Earl  of  Chee- 
Urf^ld  V.  Bimd,  2  Beav.  263.  Cooler  v.  Wood^  uhi  eupra.  The  People  v.  Craft, 
7  Paige,  326.  Hayden  v.  Bucklin,  9  Paige,  512.  That  service  of  process  out  of 
the  jurisdiction  is  irregular,  see  Hawkins  v.  Hall,  1  Beav.  73.  Dunn  v.  Dunn,  4 
Paige,  425.  1  HoE  Ch.  Pract  111 ;  1  Barb.  Ch.  Pract.  51.  See  an  exception  to 
the  general  rule,  created  by  Statute ;  Dodd  v.  Webber,  2  Beav.  502.  The  rule  aa 
to  procos,  does  not  extend  to  an  order )  which  has  been  allowed  to  be  served  out  of 
the  jurisdiction.  Danidmn  v.  The  Marchionese  of  Uaetinge,  2  Keen.  509.  Haw* 
iin§  V.  HaUf  M  supra. 
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firm  and  all  the  partners  in  it  afterwards  became  insol* 
[*623]  venr,  and  the  Defendant,  *as  trustee  for  the  Plaintiff,  proT- 
ed  the  amount  of  her  fortune  so  deposited,  as  a  debt  against 
the  joint  estate.  The  bill  which  was  filed  on  the  9th  May,  1843, 
and  was  originally  framed  on  the  supposition  that  the  Plaintiff 
bad  been  declared  a  bankrupt,  and  had  obtained  his  certificate, 
under  a  fiat  issued  against  him  in  England,  and  consequently 
that  he  was  discharged  from  personal  liability  for  the  breach  of 
trust,  sought  only  an  account  of  the  dividends  received  by  him  upon 
theabove-mentioned  proof.  It  contained,  however,  an  allegation 
"  that  he,  as  well  as  his  partners,  had  been  adjudged  insolvents 
in  or  about  the  month  of  November,  1 833,  under  the  provisions  of 
the  Acts  of  Parliament  then  in  force  for  the  reliefof  insolvent  debt* 
ors  in  the  East  Indies,  and  that  they  were  subsequently  discharged 
under  an  order  or  orders  made  by  the  Court  for  the  relief  of  in- 
solvent debtors  at  Calcutta  under  the  provisions  of  the  said  Acts." 
The  same  bill  also  stated  as  a  reason  for  not  making  Stewart 
Smith  a  party,  that  he  had  in  the  year  1842  been  adjudged  in* 
solvent  under  the  provisions  of  the  Acts  of  parliament  then  in 
force  for  the  relief  of  insolvent  debtors  in  India ;  and  that  he  had 
been  discharged  by  order  of  the  Insolvent  Court  at  Calcutta  un- 
der the  provisions  of  those  Acts. 

The  Defendant  in  his  answer  to  that  bill  admitted  the  state- 
ment as  to  bis  insolvency  and  discharge  in  India  in  the  very 
terms  of  the  bill,  but  denied  that  he  had  ever  been  declared  a 
bankrupt  under  any  fiat  in  England,  and  he  insisted  that  Stew- 
art Smith  was  a  necessary  party  to  the  suit. 

The  only  Act  for  the  relief  of  insolvent  debtors  in  India  which 
was  in  force  in  the  year  1833  was  the  9  G.  4.  c.  73.,  under  which 
the  discharge  of  the  insolvent  did  not  operate  as  against 
[*524J  creditors  residing  out  of  the  limits  of  the  East  ^India 
Company's  Charter,  and  who  had  not  come  in  under  the 
insolvency.  A  subsequent  Act,  however,  was  passed  in  August 
1834  (4  &  5  W.  4.  c.  79.)  for  the  purpose  of  making  the  discharge 
effectual  against  all  creditors.  And  by  that  Act  it  was  provided 
that  notice  of  the  petition  for  such  dischaj^  should  be  given  both 
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in  the  East  India  Gazatte  and  in  the  Loudon  Gazette,  and  that 
the  order  for  the  discharge  should  not  be  made  until  the  expira« 
lion  of  fourteen  calendar  months  from  the  filing  of  such  petition. 

On  the  coming  in  of  the  answer,  the  Plaintiff  took  several  ex- 
ceptions  to  it,  one  of  which  was,  that  it  did  not  state,  as  required 
by  the  interrogatory  in  the  bill,  at  what  particular  time  the  De- 
fendant had  obtained  his  discharge  in  India.  On  the  exceptions 
1)eing  allowed,  the  Plaintiff  obtained  an  order  to  amend  the  bill, 
and  that  the  Defendant  might  answer  the  exceptions  and  amend* 
meuts  together.  She  amended  the  bill  accordingly  by  stating 
that  she  did  not  reside  within  the  limits  of  the  East  India  Com- 
pany's Charter  at  any  time  between  the  filing  of  the  Defendant's 
petition  for  his  discharge,  and  the  date  of  the  order  for  such  dis- 
charge, and  that  she  was  an  infant  daring  the  whole  of  that  time, 
and  did  not  take  part  in  any  of  the  proceedings  under  the  said 
petition,  and  she  therefore  insisted  that  the  Defendant  was  liable 
to  her,  not  only  for  the  amount  of  the  dividends  received  on  the 
proof,  but  for  the  whole  amount  of  her  fortune  ;  and  she  prayed 
relief  accordingly. 

In  the  further  answer  the  Defendant,  after  stating  that  he  and 
the  other  members  of  the  firm  were  ^'at  or  about  the  time  in  the 
bill  mentioned,  duly  adjudged  insolvents  under  the  provisions  of 
the  several  Acts  then  in  force  for  the  relief  of  insolvent  debtors 
in  the  East  Indies,"  stated  "that  he  and  they  were, 
subsequently  to  the  *monih  of  August  lb31,  viz.,  as  he  [*525] 
believed,  in  the  month  of  April  1835,  duly  discharged,  ac- 
cording to  the  provisions  of  such  acts,  as  in  his  former  answer 
and  therein  mentioned."  And  in  a  subsequent  partof  his  answer 
there  was  the  following  passage: — "The  Defendant  insists  on 
the  benefit  of  the  certificate,  and  the  order  pronounced  for  his 
discharge,  luider  the  provisions  of  such  Acts  of  parliament  as 
aforesaid,  in  bar  of  all  such  parts  of  the  Plaintiff's  claim  as  relate 
to  any  loss  sustained  by  reason  of  the  insolvency  of  the  said 
firm." 

In  that  state  of  the  record  the  cause  was  set  down  for  hearing ; 
and  after  it  had  been  several  times  in  the  paper  of  causes  at  the^ 
Rolls,  the  Defendant  applied  to  the  Master  of  the  Rolls  for  leave 
to  file  a  supplemental  answer,  for  the  purpose  of  substituting- 
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1836  for  1836  as  the  year  of  his  discharge.  The  application  was 
supported  by  an  affidavit,  stating  that,  in  a  conversation  which 
the  Defendant  had  had  a  few  days  before  with  the  solicitor  of  one 
of  his  late  partners  who  had  applied  for  his  discharge  in  India  on 
the  same  day  with  himself,  he  learnt  incidentally^  for  the  first 
time,  that  the  application  for  such  discharge  had  been  made  in 
1835,  and  consequently  that  his  discharge  was  obtained  in  1836, 
and  not,  as  slated  in  his  former  answer,  m  1835.  He  further 
fliltated,  that  at  the  time  of  putting  in  his  answer  he  had  not  his 
discharge  to  refer  to,  nor  was  he  aware  until  now  that  applica- 
tions for  discharges  in  India  were  advertised  in  the  London 
Gazette  ;  but  that,  on  referring  to  that  Gazette  for  the  4th  Sep- 
tember 1835,  he  found  his  name  in  the  list  of  insolvents  wtio  had 
been  advertised  in  the  Calcutta  Gazette  of  4th  March  1835,  as 
having  applied  for  their  final  discharges  under  the  provisions  of 

the  4  &  5  W.  4.  c.  79. 
[*626]        "^The  Master  of  the  Rolls  having  granted  the  motion, 

the  Plaintiff  now  moved  to  discharge  his  Lordship's 
order.[l] 

Mr.  Wakefield  and  Mr.  Toller^  for  the  motion,  took  three 
points. 

1st.  That  there  was  no  instance  of  an  application  for  leave  to 
file  a  supplemental  answer  having  been  granted  at  so  late  a  stage 
of  the  suit ;  and  that  in  Macdougal  v.  Purrier{a)  the  applica- 
tion had  been  refused  expressly  upon  that  ground.[2] 

2nd.  That  the  mistake,  if  any,  was  a  mistake  not  of  fact  bnt 
of  law.  For  the  exception  to  the  first  answer  w&s  sufficient  to 
call  the  Defendant's  attention  to  the  materiality  of  the  date  of  his 
discharge,  with  reference  to  the  more  extensive  relief  given  to 

(a)  4  Rq8b.  486. 

[I]  The  case  before  the  Master  of  the  Rolls  is  reported  8  Bear.  154. 

[2]  The  Master  of  the  Rolls  when  the  principal  case  was  before  him  ohserred; 
'*  This  is  not  a  case  like  McDougal  t.  PurrUr,  where  at  a  late  su^  of  the  caiw, 
a  party  attempted  to  set  up  an  entirely  new  defence,  admitting  all  the  while,  that 
the  facts  stated  io  his  first  answer  were  all  troe.  Here  a  party  through  emv  has 
iaeorreetly  stated  an  important  date.  I  think  I  must  give  leave  to  the  defendant  to 
file  a  iopplemental  answer  to  correct  the  date  upon  payment  of  eosts,**  8  Beav.  15& 
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iDSolvents  by  the  second  Act  of  parliament ;  and  his  insisting  by 
his  answer  that  his  co-executor,  who  was  admitted  to  have  ob* 
tained  his  discharge  several  years  after  the  passing  of  that  act^ 
was  a  necessary  party  to  the  suit,  shewed  that  he  was  not  aware 
of  the  existence  of  the  second  Act,  or  at  least  of  the  more  exten* 
sive  relief  to  which  a  discharge  under  it  would  entitle  him.  The 
application  therefore,  though  in  form  an  application  to  correct 
a  mistake  in  a  date,  was  in  substance  an  application  to  set  up  a 
new  defence. 

3rd.  That  applications  of  this  kind,  being  for  indulgence, 
would  not  be  £;raiited  where  the  object  was  to  defeat  the  moral 
justice  of  the  case.  The  Defendant  had  committed  a  gross  breach 
of  duty  in  exposing  the  fortune  of  his  ward  to  the  risks 
of  trade.  If  he  was  able  to  *make  good  the  loss,  which  [*627] 
for  any  thing  that  appeared  to  the  contrary  he  might  be, 
the  court  would  iK)t  go  out  of  its  way  to  relieve  him  from  the  ob- 
ligation. 

Mr.  Ronpell  and  Mr.  Tennani,  contra. 

The  following  cases  were  cited  iStravge  v.  CoUiv$,{a)  Edr 
uards  v.  MLcaf/,(l))  Wharton  v.  H  harioff,{c)  Nail  v.  Puntcr^id) 
Jackson  V.  Parish,{e)  White  v.  Sayer^ig)  French  v.  Myles^li) 
WelU  V.  Wood^(i)  Oreenwood  v.  Atldnson^{k)  Patterson  v. 
Slaughtery{l)  Curling  v.  Ltord  Towvsheiid,{m) 


Jan,  21, — The  Lord  Chancellor. — In  support  of  this  mo- 
tion the  case  was  shaped  in  two  ways.  It  was  first  contended, 
that  if  this  was  an  ordinary  case  I  ought  not  to  allow  a  supple- 
mental  answer  to  be  filed  ;  atid,  secondly,  it  was  said  that,  sup- 
posing that  in  an  ordinary  case  I  should  allow  it,  this  is  an  un- 
righteous defence,  and  that  I  ou^ht  not  to  aid  it  by  acceding  to 
the  application. 

(a)  2  V.  &  B.  163.  (A)  4  Mad.  404. 

{b)  Id.  255.  (t)  10  Vet.  401. 

(c;2  Atk.294.  (ik)  4  Sim.  54. 

(J)  4  Sim.  474.  (0  Ambl.293. 

(«)  1  Sin.  505.  (in)  19  Vei.  6'2d. 
(/)  5  Sim.  566. 
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With  respect  to  the  first  point,  the  Defendant  states,  in  his 
first  answer,  that  he  was  duly  declared  insolvent  in  November 
1833,. under  the  acts  then  in  force  in  India  for  the  relief  of  insol- 
vent debtors,  and  that  he  was  subsequently  discharged  by  the 
Court  at  Calcutta,  under  the  provisions  of  the  said  acts. 
[*528]  In  his  further  answer  *hc  says,  that  in  1833  he  was  ad- 
judged insolvent  by  the  Court  to  which  1  have  referred, 
and  that  afterwards,  as  he  believes  in  April  1835,  he  was  duly 
discharged  under  the  provisions  of  the  said  acts. 

That  is  the  shape  of  the  present  answer.  The  Defendant, 
however,  by  his  affidavit,  says  he  has  discovered  that  he  roade  a 
mistake ;  that  he  was  not  discharged  in  1835,  but  that  the  date 
of  the  order  was  in  1S3G.  He  is  therefore  not  insisting  on  an- 
other discharge,  a  difierent  one  from  that  referred  to  in  his  an- 
swer, but  merely  seeking  to  correct  a  mistake  as  to  the  date  of 
that  discharge.  And  the  question  is,  whether  he  ought  to  be 
allowed  to  do  so.  It  is  rather  a  startling  proposition  to  say  that 
he  ought  not.  He  says,  that  at  the  time  of  filing  his  answer  he 
had  no  documents  in  his  possession  relating  to  his  discharge; 
and  that  is  confirmed  by  the  answer  itself,  in  which  he  gives  the 
date  of  his  discharge  as  to  his  belief  only.  He  says  that  he  only 
discovered  the  mistake  in  the  course  of  a  recent  conversation 
with  the  solicitor  of  one  of  his  late  partners  ;  and  that  he  was 
not  befoj*e  aware  that  it  was  usual  to  publish  in  the  London  Ga- 
zette the  discharges  obtained  in  India  ;  and  that  he  was  led  into 
the  mistake  by  not  being  in  possession  of  any  documents  which 
would  enabiie  him  to  state  the  date  accurately.  It  would  be  ex- 
traordinary if  a  slip  of  that  kind  in  an  ordinary  case  should  not  be 
allowed  to  be  corrected. 

Several  cases  were  referred  to,  each  depending  on  its  own  cir- 
cumstances. In  Patterson  v.  Slaughter  the  amendment  was 
allowed.  The  application  was  not  made  in  the  first  instance  to 
amend,  but  it  was  suggested  by  Lord  Hardwicke  that  that  would 
be  the  proper  course.  I  was  cautioned  against  relying 
[*529]  upon  the  report  of  that  *case,  and  I  have  therefore  had  a 
search  made  for  the  order  which  was  pronounced.  The 
case  was  of  this  description.    The  Defendant  claimed  an  estate 
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as  against  the  Plaintiff,  under  a  devise  from  Sir  G.  Warburton, 
whom  he  stated  in  his  answer  to  be  heir  of  Richard  Egerton.  He 
afterwards  discovered,  by  a  paper  communicated  to  him,  that 
Sir  G.  Warburton  had  also  a  title  as  mortgagee,  and  that  he  had 
incorrectly  stated  the  pedigree.  The  applicatioa  was  for  leave 
to  amend  the  record  for  the  purpose  of  making  these  new  facts 
available  for  his  defence.  The  result  was,  that  Lord  Hardwicke 
gave  leave  toamend  the  pedigree,  confining  the  amendments  to 
setting  out  the  variations  from  the  former  answer  applicable  to 
that  point,  and  that  point  alone.  If  any  decision  was  necessary 
in  a  case  of  (his  sort,  that  would  be  in  point.  The  Defendant 
merely  wishes  to  correct  a  mistake  in  the  date  of  a  proceeding 
material  to  his  defence,  which  date  he  originally  said  that  he 
was  not  certain  of,  but  stated  it  only  as  to  his  belief.  I  think  in 
an  ordinary  case  a  supplemental  answer  ought  to  be  filed  to 
correct  such  a  mistake. 

But  then  it  is  said  that  this  is  an  unrighteous  defence,  and 
therefore  that  I  ought  not  to  assist  it.  Now  the  case  is  of  this 
nature: — The  testator  devised  certain  estates  to  trustees,  in 
trust  to  sell  and  divide  the  proceeds  amongst  his  children.  Gil- 
more  was  an  executor  and  trustee ;  he  sold  the  property,  and 
converted  it  into  money  ;  and  instead  of  investing  it  according 
to  the  direction  of  the  will,  in  government  securities,  he  deposited 
it  in  a  house  of  trade.  The  two  elder  children,  as  they  succes- 
sively came  of  age,  were  paid  their  shares  ;  but  before  the  Plain- 
tiff came  of  age  the  house  failed.  The  Piaintifi*  now  claims  the  di- 
vidends received  under  the  insolvency,  and  calls  upon 
the  Defendant  to  rnake  ♦good  the  deficiency.  It  is  sug-  [•530] 
gested  that  he  may  be  rich,  and  able  to  make  it  good  ; 
but  there  is  nothing  before  me  to  shew  whether  he  is  rich  or 
poor ;  the  defence  is  one  which  the  law  allows  in  a  case  of  this 
kind  as  well  as  in  any  other.  There  is  nothing  in  the  pleadings 
lo  enable  me  to  say  that  this  is  an  unrighteous  defence.  If  I 
were  to  attempt  to  come  to  such  a  conclusion  from  the  facts  be* 
fore  me,  I  should  run  the  risk  of  doing  great  injustice. 

I  must  therefore  consider  this  as  an  ordinary  case,  and  as  such 
I  think  it  is  one  in  which  the  party  ought  to  be  allowed  to  file  a 
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suppleoiental  answer.  It  is  true  that  it  is  rather  late  in  the 
cause  to  amend  the  record  ;  but  that  is  material  only  with  re- 
spect to  C06tS.[3] 

[3]  At  the  eoDcluf  ion  of  the  report  of  tbii  caie  before  the  M.  R.  it  is  noted,  that 
**  The  defendant  afterwardi  filed  a  rapplemental  anawer ;  and  at  the  hearing  of  the 
eauM,  on  the  15th  of  Febmary  1845,  it  was  admitted,  that  the  variation  of  the 
date  introduced  a  good  defence  against  all  claims  anterior  to  the  insolvency."  H 
Beav.  158.  The  Editor  has  met  with  no  report  of  the  hearing  of  the  cause,  which. 
in  the  usual  course,  would  have  been  at  the  ftolls. 

**  The  practice  of  amending  the  answer  of  a  defendant,  which  prevailed  pre- 
vious to  the  time  of  Lord  Thurlow,  has  been  discootinned  in  this  country,  as  well 
as  in  England.  The  modern  practice  is,  upon  a  proper  case  shewn  to  the  conn,  to 
permit  the  defendant  to  file  a  supplemental  answer  ;  thus  giving  the  complainant 
the  benefit  of  the  original  answer  with  the  explanations  or  denials  contained  in  the 
supplemental  answer.  Under  such  an  answer,  if  the  defendant,  by  mistake  or  mil- 
apprehension  of  the  facts  of  the  case,  or  of  his  rights,  has  made  an  admission  in  bis 
original  answer,  which  is  inconsistent  with  the  truth,  he  will  have  an  opportuDity 
by  proofs,  to  shew  the  fact  was  otherwise,  and  thus  relieve  himself  from  the  conse- 
quences of  his  mistake.  Although  the  court  acts  with  great  caution  in  allowing  a 
sapplemental  answer  to  be  filed,  and  never  permits  it  except  where  it  Is  evident 
there  has  been  an  actual  mistake,  and  where  the  general  equity  and  justice 
of  the  case  requires  it,  I  think  under  the  peculiar  circumstances  uf  this  case,  the 
Vice-Chancellor  was  right  in  permitting  the  respondent  to  correct  erroneous  admis- 
sions and  statements  in  his  former  answer."  Walworth  Ch.  Hughes  v.  Bloomer^  9 
Paige,  269-71.  A  supplemental  answer  was  allowed  to  be  filed  to  correct  a  mistake 
■worn  to  have  arisen  on  the  engrossment  of  the  answer,  and  not  discovered  until  after 
it  was  filed  ;  and  to  supply  an  omission  of  the  solicitor  to  make  a  certain  schedole  a 
substantive  part  of  the  answer.  But,  says  the  Chancellor, "  there  can  be  no  doubt 
that  the  application  ought  to  be  narrowly  and  closely  inspected,  and  a  just  and  necessa- 
ry case  clearly  made  out."  Bovoen  v.  Croat,  4  Johns.  Cli.  Rep.  375.  A  supplemen- 
tal answer  is  the  proper  course  for  introducing  matters  of  defence  discovered 
since  the  filing  of  the  original  answer.  Talmage  v.  Pell,  9  Paigo,  410.  Or  a  defence 
which  has  arisen  since  the  original  answer  was  filed.  The  Farmert  Loan  end  Trust 
Companyf.  Reid,  3  Edw.  Ch.  Rep.  414.  In  one  instance  a  cause  was  ordered  to 
proceed  in  the  same  manner  as  if  a  supplemental  answer  had  been  filed.  Podmore 
V.  Skipwiih,  2  Sim.  565.  Where  a  defendant  in  a  foreclosure  suit,  who  had  filed 
an  answer  and  disclaimer  in  ignorance  of  her  rights  to  the  equity  of  redemption,  ap- 
plied after  a  decree  to  account,  for  liberty  to  withdraw  the  disclaimer  and  amend 
the  answer,  or  to  file  a  supplemental  answer,  stating  her  claims  to  the  equity  of 
redemption  ;  the  court  refosed  the  otder  without  prejudice  to  any  application  which 
the  defendant  might  make  after  satisfaction  of  the  plaintiff's  demand  under 
the  decree.  O'Loghlen,  M.  R.  <<  The  difficulty  I  entertain  in  the  present 
ease  is,  what  is  to  be  done  with  the  supplemental  answer,  supposing  leave  were 
granted  to  file  it ;  is  the  plaintiff  to  file  a  replication  to  it  ?    Or  how  is  the  cause  to 
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Man  V.  RicKETTS.[l] 

1845  :  Feb.  30. 28. 

The  time  allowed  for  enrolliag  a  decree  or  order  if  nix  calendar  months  ftom  the 
date  thereof. 

This  was  a  motion  by  one  of  the  Defendants  to  vacate  the 
enrolment  of  the  decree. 

The  decree  bore  date  the  22d  February  1844.  The  docquet 
of  the  enrolment  was  signed  by  the  Lord  Chancellor,  on  the 
I5th  August,  being  within  six  calendar  months,  but  not  within 
six  lunar  months,  from  the  date  of  the  decree.  No  caveat  had 
been  entered  by  the  Defendants,  nor  had  the  Plaintiffs  obtained 
any  order  to  enrol  nunc  pro  tunc. 

•Mr.  Cooper  and  Mr.  Kent,  in  support  of  the  motion,  [•SSI] 
contended  that  Lord  Clarendon's  order  of  1661(a)  was 
still  in  force,  2  Daniell's  Pr.  p.  679.,  and  that  the  decree,  having 
been  pronounced  as  of  Hilary  term,  could  not  regularly  be  enroll- 
ed after  the  first  day  of  Easter  term  without  an  order  for  leave  to 
enrol  it  nunc  pro  tunc. 

Mr.  Hallelt^  contra,  contended  that  Lord  Clarendon's  order  had 
long  been  obsolete,  and  that  by  the  modern  practice  a  party  had 

(a)  Bearaes,  p.  205. 

be  conducted  7  Is  it  to  remain  on  the  file  as  an  answer  filed  after  decree  ?"  OUn* 
uey  y.  Murdoch,  Flan.  Sl  Kel.  277-81.  A  sopplemental  answer  cannot  be  filed 
without  leave  of  the  court.  1  HofiT.  Ch.  Pract  24J-4. 1  Barb.  Ch.  Pract.  165-8.  The 
notice  of  motion  for  leave  to  file  a  supplemental  answer  should  specify  the  new 
facts  intended  to  be  introduced.  Mailer  v,  HoUi$,  fi  BetkY.  2S6,  Smith  r.  Hart' 
ley,  5  Beav.  432.  Fulton  v.  Gilmour,  8  Beav.  154.  And  there  must  be  an  affi- 
davit of  the  truth  of  the  intended  answer,  and  of  the  terms  in  which  it  is  proposed 
to  file  it.  Bell  v.  Dunmore,  7  Beav.  283.  V^^hat  order  the  court  will  make  when 
testimony  has  been  taken  in  the  cause,  see  Hughe»  v.  Bloomtr,  uhi  tupra.  Jach- 
mm  V.  Parish,  1  Sim.  505.  A  supplemental  answer  cannot  be  excepted  to  without 
leave ;  and,  therefore,  it  is  to  be  deemed  sufficient,  prima  facie,  iVom  the  time 
when  it  is  filed.  Bame»  v.  Tweddle,  10  Sim.  481.  See  further,  Ingham  v.  Ing' 
ham,  9  Sim.  363.  BowwM  v.  Tucher,  8  Keen,  189.  Swallow  v.  Day,  2  Collyer, 
133.  Bell  V.  Dunmore,  uhi  Mupra.  Oreenwood  ▼.  AtJcinmm,  4  Sim.  54. 
[1]S.  CPost  617. 
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six  months  to  enrol  a  decree,  2  Smith's  Pr.  6.,  and  that  those 
months  were  calendar,  not  lunar  months. 

JMr.  Cooper^  in  reply,  relied  upon  the  general  rule  of  law,  by 
which  a  month  is  understood  to  mean  a  lunar  month  unless  the 
contrary  be  expressed  ;  Attorney- General  v.  Newbury  Corpora- 
tUm.{a) 

The  Lord  Chancellor.— I  am  told  by  the  Registrar,  that, 
notwithstanding  Lord  Clarendon's  order,  six  months  is  the  time 
allowed  in  practice,  and  that  the  months  are  calendar  months. 
But  if  you  wish  it,  I  will  send  for  a  certificate  of  the  practice. 

On  a  subsequent  day, 

The  Lord  Chancellor  stated  that  he  had  received  the  fol- 
lowing certificate  from  the  Clerks  of  Records  and  Writs  :— 

"  That  the  six  months  allowed  to  enrol  a  decree  or  order  are, 
by  the  practice  of  the  Court,  computed  by  calendar 
['*'532J  months.  This  practice  has  existed  during  all  *the  per- 
sonal knowledge  of  the  senior  clerk  of  Records  and  Writs, 
viz.  near  sixty  years ;  and  it  is  so  stated  in  a  precedent  book  kept 
by  the  late  Mr.  Deanes,  formerly  secretary  at  the  Rolls,  who  died 
in  1791,  and  which  book  is  considered  of  high  authority.  It  is 
also  so  stated  to  us  by  the  present  deputy  to  the  Secretary  of  de- 
crees, who  has  held  that  office,  with  the  exception  of  a  short  in- 
terval, upwards  of  forty-six  years,  and  who  has  always  acted 
thereon;  and  we  have  never  known  that  practice  controvert- 
ed." 

It  appears,  therefore,  (said  his  Lordship,  after  reading  the  cer- 
tificate,) that  the  practice  has  for  seventy  years  been  at  variance 
with  the  order  of  Lord  Clarendon.  Six  months  is  the  time,  and 
that  is  a  much  more  convenient  rule  than  Lord  Clarendon's ;  for 
it  is  a  fixed  period,  whereas  the  other  is  a  fluctuating  one.  As  the 
books  of  practice  are  opposed  to  each  other,  it  is  not  a  case  for 
costs. 

(a)  C.  P.  Cooper*B  Rep.  383. 
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*MoRKALL  V.  Sutton.  [•633) 

1644 :  Jan.  18,    1645 :  Feb.  36. 

Of  two  inoonsistont  dispositions  in  a  will  (both  beln;  intelligible,)  whether  occurring 

in  the  B^me  sentence  or  in  difierent  sentences,  the  last  is  to  prevail,  unless  a 

contrary  intention  can  be  safely  infened  from  the  context. 
Discussion  as  to  the*  amount  of  internal  evidence  which  will  justify  such  an  infer-* 


Th£  will  of  Edward  Lloyd,  dated  in  17S9,  was  parlly  as  fol« 
lows : — '^  I  give  and  bequeath  unto  Ann  Elizabeth  Waring,  Sarah 
Calcott  the  elder,  and  Mary  Spencer,  all  my  leasehold  estate  in 
Gloucestershire,  held  under  the  dean  and  chapter  of  Bristol,  to 
hold  to  them  for  and  during  their  joint  natural  lives,  and  the  life 
of  the  longer  liver  of  them,  but  subject  nevertheless  to,  and 
charged  and  chargeable  with,  the  following  annuities;  (that  is 
to  say,)  one  annuity  of  20/.  a-year  to  Esther  Jerginson,  during 
her  life,  and  one  other  annuity  of  201.  a  year  to  Sarah  Jerginson, 
daughter  of  (he  sad  Esther  Jerginson,  during  her.  life,  and 
one  other  annuity  of  10/.  a  year  to  Mrs.  Addenbrooke, 
which  several  annuities  I  do  hereby  direct  to  be  charged  on  my 
said  estate  in  Gloucestershire,  and  to  be  paid  half  yearly,  as  the 
rents  of  the  said  estate  can  be  received,  without  any  deduction 
for  taxes  or  otherwise.  And  from  and  after  the  decease  of  the 
said  Ann  Elizabeth  Waring,  Sarah  Calcott,  and  Mary  Spencer, 
I  give,  devise,  and  bequeath  my  said  leasehold  estate  in  Glouces- 
tershire (subject  to  the  said  several  annuities  as  aforesaid)  to  Sarah 
Calcott  the  younger,  if  she  shall  be  then  living,  her  executors,  ad- 
ministrators, and  assigns,  subject  to  the  said  annuities  charged 
tbeieon,  during  the  term  of  her  natural  life.  And  if  the  said 
Sarah  Calcott  the  younger  shall  die  in  the  lifetime  of  the  said 
Ann  Elizabeth  Waring,  Sarah  Caloott  the  elder,  and  Mary  Spen- 
ceri  leaving  any  lawful  issue  of  her  body  that  shall  be  living  at 
the  decease  of  the  survivor  of  them,  the  said  Ann  Eliza- 
beth Waring,  Sarah  Calcott  the  elder,  and  Mary  'Spencer,  [*534] 
then  I  give,  devise,  and  bequeath  the  said  leasehold  pre- 
mises, from  and  after  the  several  deceases  of  the  said  Ann  Eliza*, 
beth  Waring,  Sarah  Calcott  the  elder,  and  Mary  Spencer,  to  such 
child  or  children  of  the  said  Sarah  Calcott  the  younger  as  shall 
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be  then  living,  to  be  equally  divided  between  them,  if  moie  than 
one,  share  and  share  alike  ;  provided  that  if  any  child  of  the  said 
Sarah  Calcott  the  younger  shall  be  then  dead,  leaving  issue  then 
living,  such  issue  shall  be  entitled  to  the  same  share  as  his,  her, 
or  their  parent  would  have  been  if  then  living,  equally  between 
them,  if  more  than  one.  But  if  the  said  Sarah  Caic?ott  the 
younger  shall  die  in  the  lifetime  of  the  said  Ann  Elizabeth  Wa- 
ring, Sarah  Calcott,  and  Mary  Spencer,  or  either  of  them,  with- 
out leaving  any  lawful  issue  of  her  body  that  shall  be  living  at 
the  decease  of  the  survivor  of  them  the  said  Ann  Elizabeth  Wa- 
ring, Sarah  Calcott  the  elder,  and  Mary  Spencer,  then  I  give,  de- 
vise, and  bequeath  all  my  said  leasehold  estate  in  Gloucestershire! 
after  their  several  deceases,  (but  subject  to  the  said  annuities  to 
Esther  Jerginson,  widow,  and  her  daughter,  Sarah  Jerginson,) 
to  Thomas  Jerginson  and  Charles  Morrall,  their  executors,  ad* 
ministrators,  and  assigns,  for  all  the  then  residue  of  the  said  lease* 
hold  interest  therein,  in  equal  shares  and  proportions.'' 

"  And  it  is  my  will,  and  1  do  hereby  require,  that  the  person 
or  persons  who  shall  be  possessed  of  the  said  leasehold  estate  by 
virtue  of  this  my  will  shall  renew  the  said  lease  as  often  as  oc- 
casion shall  require,  and  not  permit  or  suffer  the  same  to  be  for* 
feited  or  become  void  ;  and  that  the  expense  of  renewing  the 
same  shall  be  paid  by  and  out  of  the  rents  and  profits  of  the  said 
premises  at  the  time  of  renewal  thereof,  without  prejudice 
[*535]  to  the  said  annuitants  ^  and  that  the  several  ^persons  en- 
titled to  the  rents  of  the  said  estate,  except  the  said  an- 
nuitants, sl^all  pay  a  proportion  of  such  expense,  according  to  the 
amount  of  their  respective  estates  and  interests  in  'the  said  pre- 
mises :  and  if  any  or  either  of  such  persons  interested  (except  a» 
aforesaid)  shall  refuse  to  pay  a  proportionable  share  thereof  as 
aforesaid,  that  the  persons  in  possession  of  the  said  premises  may 
detain  and  deduct  the  same  out  of  the  estate," 

The  question  in  the  cause  was,  whether  Sarah  Calcott  the 
younger,  who  survived  Elizabeth  Waring,  Sarah  Calcott  the  el- 
der, and  Mary  Spencer,  took  an  absolute  interest  in  the  leaseholds 
or  only  an  estate  for  life,  the  Defendant  being  entitled  to  the 
property  in  the  former  case,  the  Plaintiff  in  the  latter. 

The  case  was  twice  argued  before  the  Master  of  the  Rolls, 
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xrho  decided  on  both  occasions  in  favor  of  the  Plaintiff.[l]  The 
Defendant  then  appealed  to  the  Lord  Chancellor,  and  the  appeal 
was  heard  in  January  1644  hj  his  Lordship,  assisted  by  Mr. 
Baron  Parke  and  Mr.  Justice  Coleridge. 

Mr.  Kindersley^  Mr.  Wigram,  and  Mr.  Cr.  Russell  appeared 
for  the  Plaintiffs. 

Mr.  Tinnej/,  Mr.  Betkell,  and  Mr.  Chandless,  for  the  Defen* 
dants. 

1845 :  Feb.  26. — The  learned  Judges,  being  of  different  opin- 
ions, now  delivered  their  respective  judgments. 

Parke  B.  My  Lord  Chancellor, — I  have  fully  considered 
the  case  which  was  argued  before  your  Lordship  in  the  presence 
of  Mr.  Justice  Coleridge  and  myself  some  time  ago,  and 
I  have  now  to  submit  the  opinion  'which  I  have  formed  [*636] 
upon  it,  and  to  assign  the  reasons  for  that  opinion.  I 
regret  much  that  it  is  different  from  that  of  my  learned  bro- 
ther. 

The  case  lies  in  a  very  narrow  compass,  and  depends  upoti 
the  construction  of  one  clause  iu  the  will  of  the  testator,  Ed- 
ward Lloyd.  By  that  clause  the  testator,  after  bequeathing  three 
annuities  together,  and  charging  them  on  the  testator's  Glouces- 
tershire estates,  gives  the  estate  to  three  persons,  Ann  Elizabeth 
Waring,  Sarah  Calcott  the  elder,  and  Mary  Spencer,  for  their 
lives ;  and  then  the  testator  proceeds  as  follows : — <'  From  and 
after  the  decease  of  the  said  three  persons,  I  give  and  bequeath 
my  said  leasehold  estate  in  Gloucestershire  (subject  to  the  said 
several  annuities  as  aforesaid)  to  Sarah  Calcott  the  younger,  if 
aha  shall  be  then  living,  her  executors,  administrators,  and  as- 
signs (subject  to  the  said  annuities  charged  thereon)" — in  a  pa- 
renthesis— "  during  the  term  of  her  natural  life."  And  the  ques- 
tion is,  whether  under  this  clause  Sarah  Calcott  the  younger, 

[1]  The  caae  before  the  Master  of  the  RoUe,  Lord  Langdale,  is  reported,  4  Bear, 
478.    SBeaT.  too. 
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who  survived  the  three  tenants  for  life,  took  the  absolute  interest, 
or  only  a  life  interest,  in  the  leaseholds. 

In  ascertaining  the  intention  of  the  testator,  or,  to  speak  move 
correctly,  the  meaning  of  the  words  used  by  him  in  this  clause, 
we  must  apply  the  rules  of  construction,  which  have  been  very 
wisely  established  for  the  purpose  of  attaining  as  great  a  degree 
of  certainty  in  judicial  decisions  as  the  nature  of  the  subject  ad- 
mits. 

These  rules,  so  far  as  they  are  applicable  to  the  present  gnes- 
tion,  are  admitted  to  be,  that  technical  words  are,  prima fade^  to 
be  understood  in  their  strict  technical  sense  ;[2]  that  the  clause 
is,  if  possible,  to  receive  a  construction  which  will  give 
[*637]  to  every  expression  *in  it  some  effect,  so  that  none  may 
be  rejected ;  that  all  the  parts  of  the  will  are  to  be  con- 
strued so  as  to  form  a  consistent  whole  ;[3J  that  of  two  modes  of 
construction,  that  is  to  be  preferred  which  would  prevent  an  in- 
testacy ;  and  that  where  two  provisions  of  a  will  are  totally  irre- 
concileable,  so  that  they  cannot  possibly  stand  together,  and 
there  is  nothing  in  the  context  or  general  scope  of  the  will  which 
leads  to  a  different  conclusion,  the  last  shall  be  considered  as  in- 
dicating a  subsequent  intention,  and  prevail.  Cum  duo  inter 
aepugnantia  reperiuntur  in  tesiameniOj  ultimum  ratum  esL 
Co.  Liu.  112.  b.[4] 

[2]  TaU  Y.  Clarke,  1  Beav.  100.  5.    Brett  r.  Barton,  4  Bmt.  343. 

[3]  Oddie  V.  Woodford,  3  Mjl.  &  Cr.  614 ;  Joitet  ▼.  Seott,  1  Rom.  4d  M.  371  ; 
Campbell  ▼.  Harding,  3  Robs.  &  M.  409  ;  Covenhoven  ▼.  ShuUr,  3  Paige,  130  ; 
Rathbone  v.  Dyekman,  3  Paige,  36;  Havolfty  ▼.  Jamee,  5  Paige,  458  ;  Cro^y, 
WendeU,  6  Paige,  553  ;  Pond  v.  Bergh,  10  Paige,  141 ;  Button  v.  Button^  3  Beav. 
357 ;  Jenninge  v.  Newman,  10  Sim.  333 :  Dover  t.  Gregory,  Id.  399 ;  Bem  ▼. 
Dixon,  Id.  638  ;  Vaughan  v.  Marquis  of  Headfort^  Id.  643;  Mann  t.  Mmnn,  14 
Johns.  Rep.  1  ;  Blundell  ▼.  Gladeione,  ante,  385 :  Mareh  y.  Hague,  I  Edw.  Qi. 
Rep.  181 ;  Kingeland  ▼.  Rapelye,  3  Edw.  Cb.  Rep.  6 ;  M'Donald  t.  JVedgrata, 
I  Sand.  Cb.  Rep.  874 ;  Jonee  v.  Price,  11  Sim.  563 ;  Cort  ?.  Wmdm-^  I  CoHyer, 
323. 

[4]  Covenhoven  ▼.  Shuler,  3  Paige,  123;  Parke  y.  Parka,  9  Paige,  HO;  Jem- 
ninge  v.  Newman,  10  Sim.  223  ;  Adie  v.  Cornwall,  3  Monroe'a  (Kent)  Rep.  37$. 
Tb»  rule  of  law  in  favor  of  preferring  tbe  latter  to  the  former  of  two  diepeeitioDit 
in  a  will  dealing  differently  with  the  same  subject,  is  applied  only  after  the  failoieof 
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It  was  argued  indeed  that  this  last-mentioned  doctrine  applied 
only  to  separate  clauses ;  but  it  is  not  so,  for  it  has  been  adopted 
where  there  are  inconsistent  expressions  in  the  same  clause,  as 
in  Dae  dem.  Leicester  v.  JSiggs^{a)  where  the  devise  was  to 
trustees  '<  to  pay  unto,  or  else  permit  and  suflfer  the  testator's 
niece  to  receive  the  rents ;"  and  it  was  held  that  the  last  words 
vested  in  her  the  legal  estate. 

Inapplyingtheaboverules,  the  learned  counselon  each  side  con- 
tend that  the  words  on  which  they  respectively  rely  are  strictly  tech« 
nical ;  and  so  indeed  they  are,  and  are  equally  technical :  but  in 
their  proper  legal  sense  both  are  directly  inconsistent  with  each 
other.  Both  counsel  argue,  however,  that  these  expressions  are 
only  seemingly  contradictory ;  and  each  contends  that  they  may 
be  best  reconciled  so  as  to  establish  the  claim  of  their  respective 
clients.  The  appellant  argues  that,  assuming  the  absolute  inter- 
est in  the  term  to  be  given  to  Sarah  Calcott  by  the  words  <<  to 
her  executors,  administrators,  and  assigns,"  the  subse- 
quent words  '<  during  *her  natural  life"  may  be  explained  [*638J 
to  mean,  that  she  should  be  subject  to  the  annuities  for 
her  natural  life,  and  so  should  be  personally  liable  during  life  to 
them,  though  the  lease  might  have  determined. 

The  respondent's  counsel,  on  the  other  hand,  insist  that  the 
gift  of  the  estate  to  Sarah  Calcott,  her  eiecutors,  administrators, 
and  assigns,  may  be  made  consistent  with  a  gift  to  her  of  a  life 
estate  only,  by  understanding  the  former  words  in  some 
secondary  and  imperfect  sense,  as  that  the  rents  or  fruits  of  the 
estate  fallen  during  the  life  of  the  legatee  should  devolve  on  her 
executors,  or  that  the  executors  should  have  a  right  after  his  death  to 
repay  themselves  any  advance  she  might  have  made  for  renewal  of 
the  leases,  as  provided  for  in  a  subse<^uent  clause,  or  that  the  legal 
estate  was  given  to  her  and  her  executors,  and  the  beneficial  es« 
tate  only  for  life. 

There  are  great  difBcuIties  in  adopting  any  of  these  explana- 
tions.   That  proposed  by  the  appellant,  besides  being  a  very 

(a)  9  Taunt.  113. 

•▼erj  endeftToar  to  give  lach  a  reasonable  eonstnietion  to  tho  entire  ditpoeition,  at 
will  make  every  part  of  them  operatiye.  Shipperdwn  ▼.  Tower,  1  Yo.  &.  Coll.  C. 
C.449. 
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Strained  construction,  requires  us  to  reject  the  marks  of  parenthe- 
sis which  are  clearly  visible  in  the  probate  of  the  will,  and  which 
shew  that  the  testator  means  the  sentence  to  be  read,  passing  OTor 
Che  intermediate  words,  as  if  it  had  contained  a  gift  to  Sarah 
Calcott,  her  executors,  administrators,  and  assigns,  for  her  Data- 
ral  life.  On  the  other  hand,  all  the  modes  suggested  on  the  part 
of  the  respondent  have  more  or  less  of  inconsistency,  for  all  sup- 
pose a  gift  to  executors  and  administrators  of  a  person  during 
life ;  that  all  of  them  make  the  words  superfluous,  is  not  a  seri- 
ous objection. 

It  is  then  contended  for  the  appellant,  that  the  context  in  the 

will  affords  such  clear  evidence  of  the  testator's  intention,  as  to 

enable  us  to  decide  between  these  contradictory  provi- 

[*639]    sions,  and  to  call  upon  us  to  adopt  the  ^construction 

which  gives  the  legatee  the  absolute  interest 

The  part  of  the  context  in  the  will  on  which  reliance  is  placed 
for  this  purpose  is  that  which  immediately  follows,  by  which  the 
testator  provides  that  if  Sarah  Calcott  died  in  the  lifetime  of  the 
three  tenants  for  life,  leaving  lawful  issue,  her  children  should 
take  the  estate ;  and  if  without  issue,  it  should  go  to  Jerginson 
and  Morrall.  And  this  clause,  it  is  said,  shews  an  intention  to 
provide  for  the  issue  of  Sarah  Calcott ;  and  in  the  event  which 
has  happened  that  can  only  be  done  by  construing  the  clause  in 
question  to  give  the  absolute  interest  to  Sarah  Calcott,  which 
would  enable  her  to  provide  for  her  children  by  settlement  or 
otherwise,  and  so  give  them  an  indirect  benefit. 

I  admit  that  if  I  could  find  in  the  context  any  satisfactory 
evidence  of  an  intention  to  provide  for  the  issue  of  Sarah  Calcott 
the  younger,  either  generally  or  in  the  event  that  has  happened, 
that  would  be  a  ground  for  rejecting  the  latter  words,  which 
give  her  an  estate  for  life,  and  retaining  the  former,  which  give 
an  absolute  interest.  As  for  instance,  to  put  the  clearest  case, 
supposing  the  testator  in  his  will  had  recited  that  it  was  his  in- 
tention to  provide  for  the  issue  of  Sarah  Calcott,  or  to  enable  her 
to  provide  for  them  in  any  event,  that  would  have  afforded  a 
sufficient  ground  for  deciding  that  the  former  words  expressed 
the  testator's  real  meaning,  and  the  latter  had  been  introduced 
propter  incuriam:  and  of  course,  if  the  same  conclusion  could 
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be  fairly  drawn  from  other  parts  of  the  will,  which  I  have  sup- 
posed to  be  distinctly  expressed  in  a  recital,  the  same  result 
would  follow.  But  I  cannot  find  in  the  context  any  indication 
of  an  intention  to  provide  for  the  issue  generally,  but 
only  to  provide  for  them  in  one  event,  *that  is^  the  death  [*540] 
of  Sarah  Calcott  the  younger  during  the  lives  of  the 
three  tenants  for  life.  In  that  event  he  makes  a  provision  for 
them  expressly,  and  not  by  giving  an  estate  to  the  mother  to 
enable  her  to  do  so :  and  in  that  event  also  he  gives  an  interest 
on  the  failure  of  issue  to  Jerginson  and  Morrall ;  but  he  gives 
none  to  them  if  Sarah  Calcott  survives  the  tenants  for  life  and 
dies  without  issue.  He  certainly  did  net  mean  to  give  a  con^ 
tingent  benefit  in  all  events  to  Jerginson  and  Morrall,  but  has 
made  it  depend  upon  the  event  of  Sarah  Calcott  dying  before  the 
tenants  for  life.  How  can  we  say  that  he  had  not  the  same  in-* 
tention  as  to  the  children  ?  Again,  if  there  had  been  a  general 
intention  to  provide  for  the  children  by  giving  the  mother  the  en« 
tire  estate,  why  did  he  not  give  that  estate  to  her,  whether  she 
survived  the  tenants  for  life  or  not  ?  and  why  does  he  give  an 
abscdute  estate  to  her  if  she  survives,  whether  she  has  issue  or 
not  7  It  is  perfectly  clear  that  there  is  no  uniform  and  consist* 
ent  intention  to  provide  for  the  issue  in  all  events  by  the  particu-* 
lar  mode  of  giving  an  absolute  estate  to  the  mother. 

It  appears,  therefore,  to  me  to  be  a  mere  conjecture  that  the 
testator  meant  a  benefit  to  the  issue  in  the  event  which  has  hap« 
pened.  The  words  of  the  will  in  no  part  are  such  as  to  form  a 
legitimate  ground  for  judicial  inference  that  he  did.  It  is  not  in- 
deed an  unreasonable  supposition  that  the  testator  might  mean 
to  enable  the  mother  to  provide  for  her  issue  if  she  survived  by 
giving  her  the  entire  estate,  and  introduced  the  words  "  for  life" 
by  mistake,  nor  is  it,  on  the  other  hand,  unreasonable  to  sup« 
pose  that  he  meant  to  give  her  a  life  estate  only,  and  that  he  did 
not  mean  in  that  event  to  provide  for  the  children  at  all ;  nor  is 
it  unreasonable  to  suppose  that  he  meant  to  give  Sarah  Calcott 
a  life  estate,  and  that  the  words  executors,  &c.  slipped 
into  *the  will,  written  by  a  professional  man,  in  conse-  ['Sdl] 
quence  of  their  usual  connection  with  a  gift  of  personal 
estate  to  another,  and  that  the  testator  forgot  to  introduce  a  limi^ 
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tation  over  in  favour  of  issue,  and  to  Jerginson  and  Morrall  after- 
wards. Here  are  three  plausible  conjectures.  The  last  is  really 
the  most  probable ;  all  are  consistent  with  the  context :  bat  all 
of  the  three  suppositions  appear  to  me  to  be  conjecture  merely. 

I  am  aware  that  there  are  many  cases  in  which  courts  have 
gone  considerable  lengths  in  altering  words  in  order  to  meet  the 
supposed  intention  of  testators,  upon  more  or  less  satisfactory 
grounds ;  but  I  cannot  help  thinking  that  we  shall  better  per- 
form our  duty,  the  more  we  bear  in  mind  that  it  is  the  proyinoe 
of  judges  to  expound  the  words  which  are  in  the  will,  to  ascer^ 
tain  the  meaning  of  what  the  testator  has  actually  written  there, 
and  not  to  speculate  upon  what  he  might  reasonably  be  suppo- 
sed to  have  intended  to  write,  and  to  mould  the  language  of  the 
will  accordingly.  It  seems  to  me,  that,  in  attributing  an  inten- 
tion to  the  testator  to  give  Sarah  Calcott  an  absolute  interest  in 
Older  to  provide  for  her  children,  we  are  pursuing  the  latter 
course,  and  rather  making  a  will  for  the  testator  than  expound- 
ing any  already  made. 

I  do  not  propose  to  go  through  the  cases  of  alterations  io  the 
language  of  a  will,  which  have  been  made  to  meet  the  presumed 
intention  of  the  testator.  In  some  which  have  been  cited  the 
last  words  have  been  rejected,  the  meaning  of  the  testator  being 
clear,  and  indeed  apparent,  in  the  sentence  itself.  In  Reece  r. 
8Uel,{a)  where  there  was  a  devise '<<  to  C.  H.  for  life,  and 
to  her  heirs,  the  issue  of  her  body,  for  ever,  for  their 
[*542]  *lives,"  with  a  proviso  containing  a  devise  over  if  C.  R 
left  no  issue.  It  was  clear  that  the  testator  intended  to 
give  C.  H.  an  estate  tail,  and  that  each  heir  in  tail  should  take 
for  life ;  but  that  intention  could  not  be  carried  into  effect^S] 
Doe  dem»  Cotton  v.  Stenlake{b)  was  another  instance  of  the 
same  kind :  there  was  no  difficulty  in  either  case  in  ascertaining 
the  testator's  meaning,  but  in  carrying  it  into  effect.  In  Smiik 
ir.  Pifbu$i{c)  where  an  annuity  was  left  to  A.  for  life,  and  after 

(a)  a  Sim.  933.  (e)  9  Vm.  566. 

(h)  13  East,  515. 

[5]  Roo9eteli  ▼.  TAvnfMfi,  1  Jofani.  Ch.  Rep.  3S0.  Bicni«<  t.  Deunutom^  S 
J^bBB.  Ch.  Rap.  35. 
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the  decease  of  A.  to  be  divided  equally  between  B.  and  C.  and 
D.,  ''  to  them  and  their  heirs,  or  the  survivor  of  them  in  the 
order  they  are  now  mentioned,"  the  Master  of  the  Rolls,  Sir  W. 
Grant,  rejected  the  last  words  because  they  had  no  sense  or  mean- 
ing: and  he  said  the  question  was,  ^'whether  words  which  had 
a  plain  meaning  were  to  be  rejected  for  the  sake  of  words  of  which 
you  do  not  see  the  meaning."  None  of  these  cases  are  Uke  the 
present.  Here  the  words  *<  for  her  natural  life"  cannot  be  expla- 
natory of  the  mode  in  which  the  testator  wishes  S.  Calcott  her- 
self and  her  personal  representatives  to  take  ;  and  here  also  both 
the  expressions  are  perfectly  intelligible,  but  in  their  proper  sense 
perfectly  inconsistent. 

In  Boon  v.  Cornforih,{a)  Lord  Hardwicke  rejected  interlined 
words  which  were  presumably  the  last  written,  because  they 
were  inconsistent,  and  repugnant  to  the  whole  disposition :  and 
his  Lordship  thought  he  had  no  alternative  but  that  of  rejecting 
those  words,  or  the  entire  provision.  H^re  there  is  no  such  ne« 
cessity :  it  is  a  simple  alternative  of  (he  rejection  of  the  first  or 
last  words,  each  having  a  perfectly  sensible  meaning.[6] 

*In  many  other  cases  the  courts  have  altered  the  Ian-  [*543] 
guage  of  the  will  to  suit  the  testator's  intention,  which 
they  have  seen  in  the  whole  purview  of  the  will,  or  in  the  parti* 
cular  sentence.  I  do  not  enter  into  the  consideration  of  these, 
the  principle  being  admitted.  .  One  class  of  cases  is  very  clearly 
established : — Where  there  is  a  devise  in  fee,  with  a  limitation 
over  if  the  devisee  die  under  twenty-one,  '^  or"  without  issue  the 
word  "  or*'  is  construed  **  and  :"  the  ground  is,  that  the  testator, 
by  making  the  event  of  having  issue  a  condition  of  preserving 
the  estate,  evidently  intends  an  indirect  benefit  to  such  issue  by 
the  very  devise  itself  of  an  estate  in  fee.  The  cases  are  all  col- 
lected in  Mr.  Jarman's  edition  of  Powell,  vol.  i.  380.  note.[7] 

(a)  2  Ve«.  sen.  277. 

[6]  A«  to  ibe  introdoction,  rejection,  transposition  or  snbstitation  of  words  in  the 
coDsCraction  of  a  will,  see  infrm  551.  2.  Covenhoven  y.  Shuler,  2  Paige  130.  Pond 
▼.  Bergh,  10  Paige,  141.  Deakiru  v.  HoUis,  7  Gill.  &,  Johns.  31 1.  Marsh  v. 
Bague^  I  Edw.  Ch.  Rep.  174.  82.     Bengough  y.  Edridge,  1  Sim.  173.  270. 

[7]  The  word  "  or,"  when  construed  "  and,**  see  infra  551.  On  the  other  hand 
**  awF'  is  frequently  to  be  construed  *'  or,"    The  object  of  the  tmnsmatatioa  is,  ia 

YOL-  I.  60 
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But  ia  this  case  I  see  no  intent  to  benefit  the  issue  by  giving 
the  estate  to  the  mother,  either  in  the  clause  itself  or  the  con- 
tent :  it  amounts  to  a  mere  conjecture,  which  may  or  may  not 
turn  out  to  be  true.  Nor  is  the  argument  derived  from  the  sup- 
posed intestacy  of  the  testator  as  to  the  remainder,  if  a  life  inte- 
rest only  is  given,  of  any  avail.  There  is  no  intestacy  upon  this 
construction,  for  there  is  a  disposition  of  the  remainder  in  the 
residuary  clause  :  and  it  is  no  answer  to  say  that  this  disposi- 
tion confers  a  very  remote  benefit  on  the  issue,  for  there  is  no 
•     proof  of  an  intention  to  benefit  them  in  all  events. 

I  think,  therefore  that  the  context  throws  no  light  on  the  clause 
in  question,  and  most  certainly  that  clause  is  consistent  with  it. 
I  must  therefore  decide  upon  the  meaning  of  the  words  by  the 
clause  itself,  acting  upon  the  established  rules  of  construction : 
and  so  doing,  I  think,  either  that  the  apparent  repugnance  may 
be  best  explained  by  understanding  the  gift  to  the  executors  iii 
some  secondary  and  improper  sense,  for  the  purpose  of  giving 
the  executors  afterdeath  a  fruit  fallen  during  life,  or  (and 
[*644]    to  the  latter  course  I  strongly  inclide)  that  *tbe  two  pro- 
visions atre  abbolutely  repugnant,  and  cannot  be  recon- 
ciled at  all ;  and  being  unexplained  by  the  context,  then^  accord- 
ing to  the  rule  above  referred  to,  the  last  provision  must  prevail. 
I  therefore  codelude  that  Sarah  Calcott  took  an  estate  for  life 
only  in  the  Gloucestershire  leasehold  estate. 

Coleridge  J. — My  Lord  Chancellor, — Having  the  misfor- 
tune to  differ  in  opinion  with  the  Master  of  the  Rolls  and  my 
brother  Parke  in  this  case,  I  cannot  state  to  your  Lordship  the 
conclusion  to  which  I  have  arrived  without  the  greatest  distrust 
of  its  correctness,  as  well  from  that  circumstance  as  from  the  ac- 
knowledged difficulty  of  the  question,  and  a  just  diffidence  of 

both  instances,  to  effectuate  the  intention  of  the  testator.  Among  the  onmerons 
cases  on  this  subject,  see  Roosevelt  v.  Tkurman,  1  Johns.  Ch.  Rep.  525{8.  Vmt 
Vtehie^  ▼.  Fearoon,  5  VwA^t  513.  8iBhb9  v.  Sargfm,  3  Keen,  255.  Hamktt 
V.  Baldwin^  9  Sitn.  361.  OrimohatDe  v.  Pickup,  Id.  5S5.  Oreen  t.  Harvey,  I 
HaA,  431.  Buckle  v.  Paweeti,  4  Hare,  542.  Taylor  v.  Beterley,  I  CoUjer,  115» 
MUet  ▼.  Dyer^  5  Sim.  435.  O'Brien  ▼.  Heeney,  3  EdW.  Ch.  Rep.  249.  BriU^  ▼• 
Johnson,  2  iTill's  (S.  C.)  Rep.  430.  Tamer  v.  Whitted,  2  Hawk*t  (N.  C.)  R^pt 
S)3. 
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my  own  judgment  upon  any  such  occasion.  It  is  satisfactory 
to  me  to  find  that  on  the  principles  of  decision  there  is  no  sub- 
stantial difference  between  my  brother  and  myself. 

The  question  at  issue  turns  upon  the  effect  to  be  given  to  th« 
following  clause  in  the  will  of  Edward  Lloyd  : — "  I  give,  devise, 
and  bequeath  my  said  leasehold  estates  in  Gloucestershire  (sub* 
ject  to  the  said  several  annuities  as  aforesaid)  to  Sarah  Calcott 
the  younger,  if  she  shall  be  then  living,  her  executors  adminis- 
trators, and  assigns  (subject  to  the  said  annuities  charged  ther^ 
on),  during  the  term  of  her  natural  life."  Having  had  the  advan- 
tage of  hearing  my  learned  brother's  judgment,  I  may  say  at 
once  that  I  entirely  concur  with  him  in  the  opinion  (o  which  he 
strongly  inclines,  that  no  satisfactory  interpretation  was  sugges- 
ted at  the  bar,  and  that  none,  probably,  can  be,  by  which  to  re* 
concile  the  two  parts  of  this  sentence — that,  in  the  first  place,  by 
which  the  estate  is  given  to  Sarah  Calcott,  her  executors, 
administrators,  and  assigns,  and  that,  in  the  second  *place,  [*545] 
by  which  it  is  limited  to  her  during  her  natural  life. 
Upon  this  part  of  the  case,  therefore,  I  will  add  nothing. 

But  if  these  two  parts  of  the  sentence  cannot  be  reconciled, 
it  follows  that,  if  any  effect  be  given  to  the  clause,  it  must  be  by 
rejecting  one  of  them.  It  must  be  assumed  that  one  of  them 
the  testator  wrote,  or  having  written,  permitted,  to  stand  unad- 
visedly ;  that  one  of  them,  in  short,  does  not  express  his  last 
will.  The  question  then  is,  which  of  the  two  is  to  be  rejected, 
which  is  to  stand  ;  and  it  will  be  very  important  in  the  solution 
of  this  to  remember  that  it  is  not  an  inquiry  into  (he  meaning 
of  what  the  testator  has  written,  but  practically  to  ascertain  what 
it  is  which  he  is  to  be  taken  deliberately  to  have  writteti,  as  his 
last  will, — not  a  question  of  construction  (for  every  word  in  it- 
self is  perfectly  unambiguous),  but  an  inquiry  what  is  the  sub- 
ject-matter to  be  construed.  I  make  this  remark  in  the  com- 
mencement, because  it  serves  to  shew  that  many  of  the  ordinary 
rules  of  construction  have  directly  no  bearing  on  this  itiquiry, 
and  because  it  may  warrant  a  wider  discretion  in  the  Court  than 
it  would  properly  assume  on  a  mere  question  of  interpretation. 

To  assist  the  Court  in  such  an  inquiry,  a  general  rule  has 
been  established  after  some  controversy.    The  latter  clau&e  oc 
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phrase  is  to  be  preferred,  the  former  rejected.  And  if  this  role 
were  universal  and  unqualified  in  its  application,  nothing  conld 
be  more  easy,  of  course,  than  to  act  on  it :  the  fact  being  estab- 
lished— and  it  would  be  of  simple  ascertainment — that  the 
clauses  or  sentences  were  repugnant  to  each  other,  the 
decision  would  be  easy,  and  in  all  cases  uniform.  Bat 
I  think  it  may  be  taken  as  clearly  established  that  this  rule 

must  not  be  acted  on  so  as  to  clash  with  another  para- 
{*646]    mount  rule,*  which  is.  that  before  all  things,  we  must  look 

for  the  intention  of  the  testator  as  we  find  it  expressed  or 
clearly  implied  in  the  general  tenor  of  the  will  ;  and  when  we 
have  found  that  on  evidence  satisfactory  in  kind  and  degree,  to 
that  we  must  sacrifice  the  inconsistent  clause  or  words,  whether 
standing  first  or  last,  indifierently :  and  this  rests  upon  good 
reason ;  for  although  when  there  are  repugnant  dispositions^  and 
nothing  leads  clearly  to  a  preference  of  one  or  rejection  of  the 
other,  convenience  is  strongly  in  favor  of  some  rule,  however 
arbitrary,  yet  the  foundation  of  this  rule,  as  of  every  other  es- 
tablished for  the  interpretation  of  wills,  obviously  is,  that  it 
was  supposed  to  be  the  safest  guide  under  the  circumstan- 
ces to  the  last  intention  of  the  testator.  To  consider  it 
merely  arbitrary  would  be  unnecessarily  to  suppose  an  ano- 
maly in  the  canons  by  which  wills  are  interpreted  :  to  make  it  a 
rule  of  evidence  is  to  make  it  harmonise  in  principle  with  them. 
The  first  efficient  disposition  by  deed  prevails,  because  it  ex- 
hausts the  power  of  the  grantor ;  but  a  testament  being  ambula- 
tory till  the  death  of  the  testator,  the  last  expression  of  his  mind 
must  prevail :  and  if  two  intentions  are  expressed  in  the  same 
•testament  inconsistent  with  each  other,  the  former  must  be 
presumed  to  have  been  abandoned,  and  must  be  over-ruled  by 
the  latter.  But  where,  in  the  same  instrument,  either  from  re- 
-citals  over-riding  the  whole,  or  from  express  provisions,  it  can 
be  collected  with  reasonable  certainty  that  there  was  no  depar- 
ture from  the  original  intention,  the  presumption  is  rebutted,  and 
the  latter  clause  as  repugnant  to  a  still  subsisting  intention,  most 
be  rejected.[8] 

[8]  In  Jone§  v.  WiUiams,  1  Collyer  156,  60,  Knight  Bruce  V.  C.  said :  '<  Upon  tb« 
*qaeBtion  of  construction  I  am  of  opinion,  upon  this  will,  that  there  is  at  the  com- 
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That  the  conflicting  words  occur  in  the  same  sentence,  I  admit 
has  been  held  to  be  not  a  sufficient  reason  in  itself  for  refusing 
to  apply  the  rule,  and  properly.  In  a  case  where  there 
is  nothing  to  lead  the  mind  to  an  'opposite  conclusion,  [*647] 
not  merely  the  convenience  of  a  certain  rule,  but  reason 
requires  that  it  should  be  so ;  for  there  is  evidence,  slight  indeed, 
of  a  change  of  intention,  and  nothing  to  set  against  it.  Doe 
V.  BiggSj  (a)  is  an  authority  for  this.  And  on  the  other  hand, 
where  words  have  been  inserted  in  a  sentence  by  interlineation, 
and  therefore  may  be  presumed  to  have  been  last  written,  these 
have  been  rejected,  if  they  were  clearly  repugnant  to  the  inten* 
tion  of  the  testator  in  the  whole  provision  for  disposing  of  that 
part  of  his  property.  Boon  v.  Ccrnforth{b)  is  an  instance  of 
this.  But  although  I  distinctly  admit  that,  in  cases  where  the 
rule  is  properly  to  be  applied  at  all,  it  will  apply  to  inconsistent 
clauses  in  the  same  sentence  as  well  as  to  inconsistent  sentences 
in  the  same  will,  yet,  where  the  question  is,  whether  it  is  to  be 
applied,  we  shall  be  led  more  easily,  and  on  slighter  evidence, 
to  determine  in  the  negative  in  the  former  case  than  in  the  lat- 
ter, simply  because  the  principle  on  which  the  rule  stands  exists 
in  less  strength  in  the  former  than  in  the  latter  case.  To  sup- 
pose a  variation  of  intention  between  the  penning  of  the  former 
and  the  latter  part  of  the  same  sentence  is  less  reasonable  than 
between  the  framing  of  different  dispositions  in  the  same  wilL 
The  amount  of  the  difference  may  vary  infinitely.  I  am  not 
upon  the  degree,  but  the  principle. 

Mr.  Jarman,  in  his  excellent  work  on  Wills,  ch.  xv.,  expresses 
the  rule  in  language  which  I  would  wish  to  adopt,  and  I  cite 
him  the  rather  because,  in  the  opening  of  the  same  chapter,  he 
seems  to  me  to  have  expressed  himself  in  language  which  needs 
qualification.    '<  It  is  clear,"  he  says,  "  that  words  and  passages 

(a)  3  Taant  109.  (i)  2  Ves.  sen.  577. 

mencement  ot  it,  plainly  ezpreoed  an  intention  to  charge  all  the  property  with  all 
the  debts,  and  that  the  foUowini;  parte  of  the  will  do  not  contam  any  sufficient  ui- 
dieation  of  a  contrary  intention  ;  and  therefore  according  to  the  tme  constroctioo, 
whatever  might  be  the  order  of  precedence,  in  whioh  the  testator  considered  the 
property  chargeable,  all  the  property  is  charged  ** 
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in  a  will  which  are  irreconcilable  with  the  general  con- 
[*548]    text  may  be  rejected,  'whatever  may  be  the  local  position 

which  they  happen  to  occupy;  for  the  rule,  which 
gives  effect  to  the  posterior  of  several  inconsistent  clauses,  must 
not  be  so  applied  as  in  any  degree  to  clash  or  interfere  with  the 
doctrine  which  teaches  us  to  look  for  the  intention  of  a  testator 
in  the  general  tenor  of  the  instrument,  and  to  sacrifice  to  the 
cheme  of  disposition  so  disclosed  any  incongruous  words  and 
phrases  which  have  found  a  place  therein."  (vol.  L  p.  420.)  i 
believe  that  up  to  this  point  there  is  no  material  difference  of 
opinion  between  my  learned  brother  and  myself  (not,  of  course, 
that  I  presume  upon  his  acquiescence  in  every  argument  or  iUus- 
tration  which  I  have  used  :)  still,  with  a  view  to  what  follows^ 
I  have  thought  it  necessary  to  state  this  preliminary  matter  thus 
fully. 

Whether,  then,  the  rule  is  to  be  applied  or  not,  must  in  every 
case  depend  on  the  evidence  of  intention  supplied  by  the  will  it« 
self ;  and  the  practical  difference  between  us  is  as  to  the  amount 
of  evidence  which  should  be  sufficient  to  take  a  case  out  of  the 
rule.  The  question  here  being  whether  Sarah  Calcott  took  an 
estate  absolute  or  only  for  life,  it  is  conceded,  1  believe,  that  if  an 
intention  can  be  clearly  collected  from  the  context,  either  to  pro- 
vide for  her  children  generally  or  in  some  specified  event — the 
event  which  has  happened — we  ought  to  retain  the  words,  how- 
ever placed,  by  which  alone  that  intention  can  be  effectuated, 
and  reject  those  which  will  absolutely  defeat  it  But  it  is  assum- 
ed, that,  from  clear  provisions  for  the  children  in  certain  events, 
no  inference  can  be  drawn  of  an  intent  to  provide  for  them  ge- 
nerally, or  in  the  event  which  has  happened,  and  therefore  that 
such  provisions  will  have  no  effect  in  preventing  the  application 
of  the  rule.    This,  I  own,  seems  to  me  to  narrow  the  groimd  in 

a  way  for  which  I  find  no  authority,  and  in  itself  unrea- 
[*549]    sonable.   ^Suppose  the  testator  had  anxiously  provided  for 

the  children  in  three,  four,  or  more  possible  contingencies, 
I  should  have  thoughtthat  aground  from  which  an  inference  might 
have  been  drawn  of  an  intention  to  provide  for  them  in  afif th  which 
had  arisen,  but  had  not  been  specified  in  the  will ;  a  ground 
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Strong  enough  at  least  to  determine  my  election  between  two  in- 
consistent clauses,  one  of  which  was  so  worded  as  to  carry  that 
intention  into  effect,  the  other  to  defeat  it,  though  I  should  not 
have  felt  warranted  from  it  in  supplying  such  a  clause  if  not 
found  in  the  will.  For  it  must  never  be  lost  sight  of,  that  this  is 
not  a  case  of  introducing  words  into  a  will  to  carry  into  effect  a 
presumed  intention.  You  have  all  the  words  required  for  your 
purpose,  clear  and  unambiguous.  The  question  is  only,  whether 
they  are  to  be  retained  or  rejected  by  reason  of  repugnant  words 
following.  That  question,  it  is  agreed,  must  be  determined  by 
the  context.  If  from  the  context  you  can  gather  nothing  as  to 
the  testator's  intention,  I  admit  the  technical  nile  mustprevail.  But 
OR  what  principle  is  it  required,  on  the  other  hand,  that  conclusive 
evidence  of  intention,  expressly  embracing  every  contingency, 
should  be  adduced,  before  the  rule  can  be  rejected  ?  If,  indeed, 
the  question  were  whether  a  particular  devise  or  bequest,  not  ex* 
pressed,  should  be  supplied  from  evidence  of  intention,  I  could 
understand  the  argument  that  such  an  inference  could  not  be 
drawn  merely  from  the  intent  to  give  some  interest  under  other 
circumstances  than  those  which  had  actually  arisen.  But  this  is 
not  that  case.  Further,  I  agree,  that  even  in  a  case  like  the 
present,  where  it  is  not  a  question  of  supplying  but  rejecting 
words,  that  which  amounts  to  no  more  than  a  mere  guess  ought 
not  judicially  to  influence  the  mind  at  all ;  it  should  be  consid- 
ered as  nothing ;  but  that  a  canon  so  strict  as  that  referred 
to  cannot  be  the  true  one,  may,  I  think,  appear, 
•from  this  consideration  alone  :  if  the  latter  words  be  [*550J 
rejected,  the  first  must  stand.  Suppose  then  evidence  of 
intention  to  be  gathered  from  the  context,  inconsistent  with  the 
latter,  and  yet  not  pointing  specifically  to  the  former  at  all,  still, 
on  this  evidence,  the  former  must  surely  be  supported,  simply 
because  the  latter  must  be  rejected.  Suppose,  for  example,  the 
question  to  be  between  words  giving  an  estate  tail  and  an  estate 
for  life,  and  the  context  only  to  shew  clearly  that  there  was  no 
intention  to  devise  for  life  only,  but  to  contain  nothing  from 
which  that  particular  estate  of  inheritance,  the  estate  in  tail,  could 
have  been  inferred,  still  you  would  remove  the  words  giving  the 
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estate  for  life,  and  by  so  doing  those  which  gave  the  estate 
in  tail  would  be  established.  I  apprehend,  then,  that  as 
the  rule  itself  is  a  rule  of  evidence,  so  the  considerations  which 
determine  on  its  application  or  rejection  must  be  cogent,  but  need 
not  be  conclusive :  and  that  it  is  enough  to  shew  the  general 
tenor  and  context  to  be  inconsistent  with  the  latter  words  with- 
out also  shewing  that  they  point  precisely  to  the  provisions  in 
the  former,  if  they  are  not  at  variance  with  them. 

From  the  nature  of  the  thing  it  is  impossible  to  define  with 
strict  mathematical  accuracy  the  degree  of  cogency  in  the  evi- 
dence which  will  warrant  the  Court  in  rejecting  the  technical 
rule  ;  but  for  practical  purposes  we  may  come  near  enough  by 
authorities  in  the  eases  most  closely  analogous  :  and  I  should  say 
that  the  Court  would  be  warranted  most  clearly  and  a  fortiori, 
wherever  the  evidence  is  such  as  would  warrant  it  in  transpos- 
ing clauses,  altering  words,  or  supplying  devises  unexpressed.  I 
specify  these  because  they  go  beyond  mere  construction ;  they  ei- 
ther alter  or  add  to  the  written  will  upon  the  ground  of  a  clearly 
manifested,  though  ill  or  imperfectly  expressed,  intent 
[•551]  It  'would  be  easy  to  multiply  citations  of  cases  under  each 
of  these  heads ;  but  I  have  already  trespassed  so  long  on 
your  Lordship's  patience,  that  I  will  cite  but  two  to  illustrate  the 
principle  to  be  collected  from  them,  which  I  conceive  to  be  this : 
that,  in  order  to  do  these  strong  acts,  courts  have  not  thought 
themselves  bound  to  require  evidence  of  necessary^  inepUable 
cogency,  but  only  that  which  made  the  intention  highly  proba- 
ble, which  shewed  the  will  as  it  stood  to  be  very  unreasonable, 
and  the  alteration  or  addition  necessary  to  make  it,  in  legal  rea- 
soning, reasonable  and  consistent. 

An  intention  in  the  testator  to  be  consistent  with  himself,  is 
always  assumed  as  a  cardinal  point  in  construction.  Thus, 
in  Soulle  v.  Gerrard,{a)  the  devise  was  "  to  my  son  R.  and 
his  heirs  for  ever,  and  if  R.  dies  within  the  age  of  twenty- 
one  years,  or  without  issue,  then  over."  R.  had  issue  Mary, 
and  died  within  age.  It  was  resolved  that  "  or"  should  be 
construed   "and,"   and   that   Mary  should   take.    Here    there 

(a;  Cro.  Eliz.  525. 
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was  nothing  impossible  in  the  testator's  making  the  inheri- 
tance  to  depend  on  two  several  contingencies :  it  might  be  his 
caprice  that  the  estate  should  go  over  if  either  of  two  possi- 
ble events  should  happen,  both  of  which  were  clearly  present 
to  his  mind,  and  he  had  expressed  himself  quite  unambigu- 
ously to  that  effect.  But  the  Court  looked  to  the  consequences : 
they  would  not  suppose  in  the  testator  a  caprice  so  inconsis- 
tent with  the  general  intent  apparent  to  give  R.  an  estate  of 
inheritance  if  he  left  issue  of  his  body  to  take  it,  and  there- 
fore they  read  the  will  as  if  the  testator  had  united  the  con- 
tingencies. It  is  well  known  that  this  has  become  a  settled 
rule,  and  numberless  wills  have  been  construed  in  accor- 
dance wilh  it.  While  v.  Barher^(a)  is  a  case  perhaps  more 
analogous  to  the  present.  There  the  testator,  having 
one  son  T.  P.  living  *at  the  time  of  making  his  will,  de-  [•552] 
vised  to  his  wife  until  T.  P.  attained  twenty-one,  and  then 
to  him  in  fee.  But  if  his  wife  should  be  enceinte  with  one  or 
more  children  at  the  time  of  his  decease,  and  T.  P.  should 
die  without  issue  before  twenty-one,  such  child  or  children  then 
living,  then  he  devised  to  his  wife  until  they  attained  twenty-one, 
and  then  to  such  children  in  fee  ;  but  if  T.  P.  should  die  with- 
out issue,  and  before  twenty-one,  or  that  such  posthumous  chil- 
dren, if  any,  should  die  without  issue,  and  before  twenty-one 
then  to  his  wife  for  life,  remainder  over  to  his  nephews  in  fee. 
Here  was  a  most  careful  provision  for  the  living  child,  and  for 
any  posthumous  issue;  but  the  case  of  children  born  in  his  life- 
time, after  the  will  made,  was  wholly  overlooked.  Two  such 
were  born,  and  more  than  five  years  after  the  date  of  the  will 
the  testator  died,  not  leaving  his  wife  enceinte  ;  and  then  T.  P. 
died  a  minor  and  without  issue :  upon  a  case  out  of  Chancery 
the  Court  of  Q^ueen's  Bench  certified  that  the  two  younger  chil- 
dren would  take  under  the  will  an  estate  in  fee  at  their  respective 
ages  of  twenty-one.  Here  it  might  have  been  said,  what  evi- 
dence of  any  intention  to  provide  for  afterborn,  because  there 
was  an  intention  to  provide  for  living  and  posthumous,  children? 

(a)  5  Burr.  2703. ;  Ambler,  701. 
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j^  what  evidence  of  an  intent  to  give 

'''..^  a  joint  estate  in  fee  when  tho  eldest 

■'J^the  posthumous,  if  more  than  one,  must 

i*^**  *   ''^icb  might  explain  why  they  were  to  take 

rp  \  .* '^inly  was  no  conclusive  evidence,  but  the 

A"^   ^^/ a  father  who  took  such  anxious  care  for  pos- 

\^'''yi»/jas  to  make  an  express  provision  for  them, 

r'^ad  to  give  them  his  estate  in  exclusion  of,  or  to 

ifl  preference  to,    any  child    or    children    that 


h\ 


^\ 


•jam  in  his  lifetime.    They  therefore,  not  only  sup* 
^'-''jjed  a  devise,  but  framed  it  in  a  special  manner  to  meet 
the  'supposed  intent,  which  they  gathered  from  the  will 
;      ypon  moral  evidence,  highly  probable,  but  falling  very 
j^of  demonstration. 
K^pBpply  DOW  these  principles  and  authorities  to  the  present 
;ind  see  what  the  evidence  is  against  the  intention  to  limit 
Calcott's  estate  to  her  for  life.    In  the  first  plaoe,  that  In- 
gres in  a  certain  event  an  intestacy,  at  least  the  contemplation 
Jit  in  the  testator's  mind,  as  to  this  a  considerable  and  much 
^nsidered  part  of  his  property.     For  although  the  words  of  the 
2«sidiiary  clause  may  be  large  enough  to  include  it,  yet  no  one 
trho  reads  that  clause,  and  considers  the  trusts  there  limited,  will 
believe  that  the  testator  ever  contemplated  the  possibility  of  this 
property  falling  under  it.    Now  beyond  the  general  presumption 
against  an  intention  of  intestacy,  the  anxiously  minute  details 
of  the  whole  will  seem  to  me  to  exclude  the  notion  of  this  case 
absolutely  ;  and  with  regard  to  this  particular  property,  the  testa- 
tor seems  to  have  separated  it  from  the  rest,  to  have  provided  for 
the  transmission  of  it  under  every  contingency ;  and  instead  of 
intending  that  it  might  come  to  sale  under  the  residuary  clause^ 
he  is  evidently  anxious  that  the  lease  should  be  constantly  re- 
newed, and  has  provided  accordingly. 

Next,  it  is  clear  that  Sarah  Calcott  the  younger  and  her  issue, 
if  she  should  have  any,  were  near  objects  of  his  bounty,  and 
that  substantially  and  specifically  he  meant  to  provide  for  them 
by  these  leaseholds ;  accordingly,  after  the  death  of  three  per- 
sons (one  of  them  her  mother)  she  is  to  take ;  but  she  might  die 
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before  them  and  leave  issue  :  in  that  case,  and  if  such  issue  sur- 
vive the  tenants  for  life,  they  are  to  take  absolutely :  and  if  any 
child  should  die  before  the  tenants  for  life,  leaving 
•issue  who  should  survive  them,  such  issue,  is  to  take  the  [*554] 
parent's  share  absolutely.  Here,  then,  if  the  mother 
never  takes  at  all,  is  the  most  abundant  care  that  her  issue,  if  any, 
•hall  take  the  entire  interest. 

Next,  the  ultimate  remaindermen  are,  expressly,  only  to  take 
in  case  Sarah  Calcott  should  die  before  the  tenants  for  life,  leav- 
ing no  issue ;  so  that  if  she  had  lived  and  taken  the  property, 
and  then  died  leaving  issue,  the  judgment  of  the  Master  of  the 
Rolls  would  have  defeated  not  only  such  issue,  but  the  ultimate 
remainders  over :  so  far  is  clear.  But  if  she  survives  and  comes 
to  the  property,  what  estate  will  she  take  ?  There  are  two  sets 
of  words  descriptive  of  her  estate :  according  to  the  former  she 
will  take  absolutely ;  according  to  the  latter  only  for  life;  one 
set  must  be  rejected.  If  you  reject  the  former,  upon  her  death 
her  children  are  left  unprovided,  and  the  remainders  over  are 
also  defeated  ]  and  there  is  virtually  an  intestacy  as  to  the  prop- 
erty in  question :  and  although  both  the  children  and  the  remain- 
dermen must  have  been  present  to  the  testator's  mind,  and  the 
same  provisions  were  necessary  to  secure  their  interests  and  pre- 
vent intestacy,  whether  she  died  before  or  after  taking  the  prop- 
erty, they  are  wholly  omitted  in  the  latter  case,  though  so  care- 
fully made  in  the  former.  On  the  other  hand,  if  you  reject  the 
latter  words,  it  is  true  that  no  specific  provisions  are  made  for 
the  children,  but  they  become  unnecessary,  because  their  inter- 
ests might  well  be  left  to  the  care  and  under  the  control  of  the 
parent  This  is  so  common  a  mode  of  providing  for  children  as 
a  class,  that  the  absence  of  an  independent  limitation  to  their 
^  use  weighs  almost  nothing.    And  as  to  the  remaindermen,  by 

^  the  supposition  there  would  then  be  no  need  to  provide  for 

them. 
^  *Let  us  now  apply  the  reasoning  which  governed  the    ['SSS] 

\  Court  in  White  v.  Barber  to  these  facts.    Could  the  tes- 

•  tator  intend  that  these  children  should  take  all  if  the  mother  did 

t  not  live  to  come  to  the  property,  but  nothing  if  she  did  ?    Would 
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he  carefully  provide  to  secure  the  property  from  the  residuary 
clause,  in  favour  of  the  children  and  remaindermen,  if  she  did 
not  come  to  it ;  and  although  there  might  be  the  same  children 
and  same  remaindermen,  was  it  to  be  thrown  into  the  residue  if 
she  did  ?  Whether  she  never  came  to  the  property  and  died 
issueless,  or  came  to  it  as  tenant  for  life  and  died  with  issue, 
would  be  the  same  thing,  as  to  the  necessity  for  an  ulterior  dis- 
position of  the  property.  Why  should  a  remainder  be  provided 
in  the  one  case  and  not  in  the  other  ? 

The  respondents  would  find  it  difficult  to  answer  these  ques- 
tions satisfactorily ;  and  if  so,  it  seems  to  me  (and  I  say  it  with 
diffidence,)  no  argument,  to  assert  that  you  cannot  infer  an  in- 
tention to  provide  for  the  children  in  one  event,  from  an  expres- 
sed intention  to  provide  for  them  in  another,  or  to  provide  for 
them  in  every  event,  from  an  intention  to  provide  for  them 
in  one;  I  agree  that  from  these  premises  simply  you  can- 
not infer  those  conclusions.  But  this  seems  to  me  not  the  correct 
way  of  stating  the  question.  Two  sets  of  words  are  used  i  one 
must  be  rejected :  take  the  one,  and  the  will  is  reasonable  and 
consistent ;  in  the  doubtful  parts  it  becomes  what  from  the  un- 
doubted you  could  have  expected  to  find  it :  take  the  other,  and 
it  is  exactly  the  reverse :  Why  then  reject  the  former?  simply 
because  it  was  first  written,  and  the  testator  must  be  taken  to 
have  changed  his  intention  before  he  wrote  the  latter.  The  re- 
ply is,  that  these  particulars  above  relied  on  rebut  the  presump- 
tion of  any  such  change,  and,  further,  as  these  particulars 
[•556]  *are  themselves  set  down  after  the  words  which  give  the 
estate  for  life,  no  change  of  intention  can  be  supposed  in- 
consistent with  themy  for  this  turns  the  argument  for  the  rule 
from  mere  position  against  it. 

For  these  reasons,  with  all  the  diffidence  which  I  expressed  in 
the  commencement,  I  humble  state  my  opinion  that  Sarah  Cal- 
cott,  under  the  bequest  in  question,  took  an  absolute  interest  in 
the  leasehold  estates ;  and  I  deeply  regret,  that  by  this  difference 
in  opinion  from  my  brother  Parke,  I  may  to  the  extent,  however 
limited,  to  which  my  reasons  may  seem  deserving  of  atten- 
tion, have  increased  rather  than  diminished  the  difficulty  ol 
the    decision ;   but    your  Lordship  and  the  parties    have  a 
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right  to    the  expression   of   the  best  opinion  which  I   can 
form. 

The  Lord  Chancellor,  after  thanking  his  learned  brothers 
for  their  assistance,  said,  that  in  consequence  of  their  difference 
of  opinion,  it  became  necessary  for  him  to  consider  what  course 
ought  to  be  adopted,  with  a  view,  if  possible,  to  save  the  parties 
the  expense  of  an  appeal  to  the  House  of  Lords.  He  considered 
the  present  state  of  things  analogous  to  that  in  which,  upon  a 
case  stated  for  the  opinion  of  a  court  of  law,  the  court  was  equally 
divided,  and  no  certificate  therefore  returned,  in  which  case  it 
would  be  a  matter  of  course  to  refer  the  question  to  another  court 
of  law.  The  only  reason,  he  understood,  why  the  Master  of  the 
Bolls  had  not  adopted  that  course  in  the  first  instance,  was  be- 
cause he  found  it  impossible  to  send  a  case  in  such  a  form  as  not 
to  prejudice  some  of  the  arguments  on  one  side  or  the  other. 
Under  those  circumstances,  he  proposed  acting  upon  the  analogy 
to  which  he  had  referred,  to  request  the  assistance  of  the  Chief 
Jastice  of  the  Common  Pleas  and  the  Chief  Baron  of  the 
Exchequer  *and  to  have  the  case  re-argued  in  their  pre-  [*657] 
sence.[9] 

The  Reporter  has  been  informed  that  the  suit  has  since  been  compromised. 


Oldfield  v.  Cobbett. 


1845 :  Feb.  14. 

Where  a  Defendant*  who  is  in  cnstody  under  process  of  contempt,  for  want  of  ail 
answer,  puts  in  his  answer,  the  Plaintiff,  by  replying  to  the  answer,  waives  the 
contempt,  and  entitles  the  Defendant  to  his  discharge,  without  payment  of 


[9]  A  testator  resident  abroad  gave  a  legacy  to  A.  "  or  in  case  of  his  decease  or 
at  his  decease,  to  be  eqaally  divided  amongst  his  children."  He  gave  other  lega* 
cies  in  similar  terms  to  B.  C.  &c.  and  he  directed  these  sums  to  be  paid  to  the  aboy« 
persons,  then  residing  in  Wales,  and  he  appointed  executors  in  trust,  to  send  them 
to  the  respective  individuals  in  six  months ;  it  was  held  that  the  parents  took  «bso« 
lute  interests.    Arthur  v.  Hughes,  4  Beav.  506. 
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The  Defendant,  being  in  contempt  for  want  of  an  answer, 
was  taken,  under  a  Commission  of  Rebellion,  and  lodged  in 
Whitecross  prison,  from  whence  he  was  brought  up  by  habeas 
to  the  bar  of  the  Court  of  Exchequer  and  turned  over  to 
the  Fleet ;  after  which  several  other  detainers  were  lodged 
against  him.  He  subsequently  put  in  his  answer,  but  did  not 
pay  the  costs  of  his  contempt.  Some  months  afterwards  the 
Plaintiff  replied  to  the  answer,  and  served  the  Defendant  with  a 
subpoena  to  rejoin. 

The  Defendant  now  moved,  in  person,  before  the  Lord  Chan- 
cellor, that  he  might  be  discharged  from  custody  under  the  order 
of  commitment,  on  the  ground,  amongst  others,  that  the  Plaintiff 
had,  by  replying  to  the  answer,  waived  the  contempt;  Hat/nes 
V.  BalL{a) 

Mr.  Wakefieldy  contra,  drew  a  distinction  between  the  case  of 
a  Defendant  being  merely  in  contempt  for  want  of  an  answer, 
and  that  of  a  Defendant  actually  in  custody  for  such 
[*658]  contempt.  It  was  true  that  in  the  former  'case,  the 
Plaintiff,  by  accepting  the  answer  and  replying  to  it, 
waived  his  right  to  enforce  payment  of  the  costs  by  the  process 
of  contempt ;  but  it  did  not  follow  that  in  the  latter  case  the  De- 
fendant was  entitled  to  be  discharged  out  of  custody  without 
first  paying  the  costs :  and  he  contended  that  the  practice  was 
the  other  way.  Anonf/mouSi{b)  Smith  v.  Blofield,{c)  Const  v. 
Ebers.(d) 

The  Lord  Chancellor. — None  of  the  cases  cited  by  Mr, 
Wakefield  establish  the  distinction  for  which  he  has  contended  : 
for  they  only  shew  affirmatively  that  the  acceptance  of  an  answer 
is  a  waiver  of  the  right  to  recover  the  costs  under  the  process 
of  contempt ;  bul  they  do  not  shew  negatively  that  it  is  not  such 
a  waiver  of  the  contempt  altogether  as  to  entitle  the  Defendant 

(a)  5  Beav.  140.  (c)  2  V.  &  B.  100. 

(b)  15  Ves.  174.  (rf)  1  Madd.  530. 
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to  his  discharge  where  he  is  in  actual  custody.  The  Anonymous 
Case  in  Tesey  certainly  has  a  tendency  to  that  conclusion  ;  hut 
it  is  too  yague  to  be  relied  on.  On  the  other  hand,  Haynes  v. 
Ball{a)  is  an  express  authority  the  other  way.  And  Mr.  Wake- 
field had  nothing  to  say  to  that  case,  except  that  it  was  not  law. 
But  there  is  another  case  of  Smith  v.  Campbellj{b)  in  which  the 
point  arose.  That  indeed  was  an  ex  parte  application ;  but 
from  the  nature  of  the  application  the  attention  of  the  Court  was 
particularly  drawn  to  the  point,  and  it  occurred  to  no  one  to  take 
the  distinction  now  insisted  on  by  Mr.  Wakefield.  Out  of  re- 
spect, however,  for  that  learned  gentleman's  opinion,  I  have  re- 
ferred to  the  Clerks  of  Records  and  Writs  as  to  the  practice,  and 
they  have  returned  me  this  certificate : — 

"  That  where  a  Defendant  is  in  contempt  for  want  of  answer 
(whether  in  custody  or  otherwise,)  and  he  afterwards 
'files  his  answer,  to  which  the  Plaintiff  replies,  such  De-    [*669] 
fendantis  thereby  entitled  to  be  discharged  from  his  con- 
tempt without  payment  of  the  costs  thereof." 

I  think,  on  the  express  decisions  to  which  I  have  referred, 
and  this  certificate,  I  must  consider  that  what  has  taken  place 
amounts  to  a  waiver  of  the  contempt,  and  that  with  respect  to 
this  order  of  commitment  the  Defendant  is  entitled  to  be  dis- 
charged without  payment  of  costs.  The  Defendant  has  on  for- 
mer occasions  moved  to  discharge  that  order  for  irregularity,  and 
those  motions  have  been  refused  with  costs.  What  I  now  do 
will  not  affect  those  orders.[lJ 

(a)  5  Beav.  140.  (b)  1  Rdbs.  6l  MyL  333. 

[I]  The  plaintiff  bj  taking  an  office  copy  of  the  defendant's  answer,  does  not 
waive  the  contempt.  Woodward  v.  TVctnaine,  9  Sim.  301.  Nor  is  a  mere  order 
to  amend  the  bill  a  waiver  of  the  contempt,  as  it  creates  no  obstacle  to  the  defend- 
ant's putting  in  his  answer.  Livingaion  y.  Cooke,  id.  468.  Where  a  party  who  is 
in  contempt,  for  not  answering  tenders  a  plea  or  answer,  and  offers  to  pay  the 
costs  of  his  contempt,  as  soon  as  the  same  can  be  ascertained,  the  acceptance  of 
sach  plea  or  answer,  will  not  be  a  waiver  of  the  proceedings  for  the  contempt,  in 
ease  snch  costs  are  not  paid  pursuant  to  such  offer.  Wallu  v.  Talmadge,  10  Paige, 
443.  After  an  attachment  for  want  of  an  answer,  it  is  irregular  to  file  a  plea  with- 
out first  tendering  the  costs  of  the  contempt.  FouUce§  v.  Jones,  2  Beav.  274.  The 
defendant  may  purge  the  contempt  for  not  answering,  by  putting  in  a  plea,  bnl 
not  a  demurrer,  unless  by  special  order  of  the  Court     WaUio  v.  Talmadge,  vH 
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In  the  Matter  of  the  Warwick  Charities. 

1845:  March  14. 

Petitions  for  filling  np  vacancies  in  charity  trustees  require  the  fiat  of  the  Attorney- 
General,  bat  need  not  be  served  upon  him. 

The  Lord  Chancellor,  in  this  case,  said,  that  in  petitions 
for  filling  up  vacancies  in  the  number  of  trustees  of  charities  for- 
merly vested  in  corporations,  it  was  necessary  to  obtain  the 
Attorney-General's^a^  to  the  petition,  as  being  presented  under 
Sir  S.  Roniilly's  Act,  as  well  as  under  the  Municipal  Corporation 
Act ;  but  that  it  was  not  necessary  to  serve  the  Attorney-Gene- 
ral ;  adding,  that  if  in  the  course  of  the  discussion  any  thing  should 
occur  which  might  make  it  desirable  to  have  the  presence  of  the 
Attorney-General,  the  Court  might  direct  that  he  should  be 
served. 

Mr.  Wakefield^  Mr.  James  Parker^  and  Mr.  Blunt^  were  coun- 
sel in  the  case. 


[•560]    *In  the  Matter  of  the  Great  Western  Rail 
WAY  Ex  parte  Marshall. 

1845 :  March  14. 

The  costs  of  an  application  for  the  transfer  out  of  Court  of  a  sum  of  stock,  the  pro- 
duce of  land  taken  by  a  railway  company  under  the  powen  of  their  act  from  a 
party  under  disability,  held,  npon  the  construction  of  the  act,  to  be  payable  by 
the  company. 

The  petitioner  was  a  tenant  in  tail,  whose  land  had  been  ta- 

tupra,  A  defendant  in  contempt  cannot  in  answer  to  an  application  founded  on 
the  contempt,  object  that  the  plaintiff  has  not  taken  a  step  in  the  caus«  which 
might  have  amounted  to  a  waiver  of  the  contempt  WHkim  ▼.  Noinbyt  4  Hare, 
473. 
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ken  during  his  infancy  by  the  Railway  Company,  under  the 
powers  of  their  Act,(a)  and  the  purchase  money  paid  into  Court, 
and  invested.  The  petitioner  being  now  of  age,  and  therefore 
absolutely  entitled  to  the  money,  prayed  by  his  petition  that  the 
stock  might  be  transferred  to  him,  and  that  the  Company  might 
pay  the  costs  of  the  application. 

Mr.  Neate  appeared  in  support  of  the  petition. 

Mr.  Osborne^  contra,  referring  to  the  thirty-sixth  sec- 
tion,(6)  contended  that  the  Act  did  not  provide  *for  the  [*661} 
costs  of  getting  money  out  of  Court,  except  where  the 
object  was  to  reinvest  it  in  the  purchase  of  other  land ;  and  that 
on  a  similar  application  before  the  Yice-Chancellor  of  England 
in  the  matter  of  the  same  Railway,  where  the  same  objection 
had  been  taken,  his  Honour  had  held  that  the  Court  had  no  ju- 
risdiction in  such  a  case  to  give  costs. 

The  Lord  Chancellor. — ^I  think  the  case  comes  within 
the  express  terms  of  the  Act,  which  are  very  general ;  and  that 
construction  is  consistent  with  the  justice  of  the  case ;  for  where 
a  public  company  takes  a  person's  land  wtthout  his  consent,  for 
their  own  purposes,  it  is  right  they  should  pay  all  the  expenses 
mcident  to  it. 

(a)5&6.  W.4.ccYii. 

(6)  "  And  be  it  farther  enacted,  that  where  by  reason  of  the  diiability  or  incapacity 
of  any  person  or  corporation  entitled  to  aoy  lands,  tenements,  or  hereditaments  to  be 
taken  under  or  by  yirtne  of  this  Act,  or  from  any  other  cause  whatsoever,  the  pur- 
chase money  for  such  lands,  tenements  or  hereditaments,  or  any  money  to 
be  paid  for  or  by  way  of  compensation  or  satisfaction  for  any  injury  or 
damage  done  to  the  same,  shall  be  required  to  be  paid  into  the  Bank  of  England, 
and  be  subject  to  the  orders  and  directions  of  the  Court  of  Exchequer,  under  the 
provisions  contained  in  this  Act,  it  shall  be  lawful  for  the  said  court  to  order  all  the 
reasonable  costs,  charges,  and  expenses  attending  such  purchase,  taking,  or  using 
of  any  lands,  tenements,  or  hereditaments,  or  which  may  be  incurred  in  conse- 
qiaence  thereof,  and  also  of  the  inyestment  of  the  purchase  or  compensation  money 
paid  in  respect  of  such  lands,  tenements  and  hereditaments  in  real  or  government 
•eenrities,  and  likewise  of  the  re- investment  of  such  purchase  or  compensation  mo* 
ney,  or  the  government  and  real  securities  purchased  therewith,  in  the  purehsse  of 
lands,  tenements,  and  hereditaments,  as  herembefore  mentioned,  together  with  the 
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[♦562]        'lu  the  Matter  of  Clarke  and  Others,  Ex 
parte  Buckley. 

1845:  April  11. 

On  the  hearing  of  an  appeal  upon  a  special  case  from  the  Court  of  Review,  the 
Lord  Chancellor  may  direct  a  case  to  be  stated  for  the  opinioaof  a  ooart  of  law. 
The  decision  in  HaU  y.  Smith,  1  B.  &  C.  407,  questioned. 

This  was  an  appeal,  by  way  of  special  case,  from  the  Court 
of  Review. 

The  bankrupts  were  the  late  partners  in  the  Leicestershire 
Bank.  The  appellant  was  the  holder  of  several  of  these  notes, 
which  were  in  the  following  form : — 

"  Leicestershire  Bank.  5£. 

"  I  promise  to  pay  the  bearer  on  demand  five  pounds  here,  or 
at  Messrs.  Williams,  Deacon,  Labouchere,  Thornton,  and  Co., 
bankers,  London,  value  received. 

"  For  John  Clarke,  Richard  MUehM, 
Joseph  Philips^  and  Thomas  Smith. 
Richard  MitcheU." 

Upon  one  of  the  notes  so  signed  the  appellant  tendered  a  proof 
against  the  separate  estate  of  Richard  Mitchell,  which  the  Com- 
missioner admitted,  but  on  appeal  to  the  Court  of  Review  it  was 
set  aside.    This  was  an  appeal  from  that  decision. 

Mr.  Russell  and  Mr.  Danielle  for  the  appeal,  relied  on  HaU 
V.  Smith{a)  as  exactly  in  point,'  observing  that  the  authority  of 

costs,  charges,  and  expenses  of  obtaining  the  proper  orders,  and  of  all  other  pi«« 
ceedings  for  such  purposes,  and  of  the  payment  of  the  dividends  and  interest  of  tha 
said  government  or  real  securities,  and  of  the  payment  of  the  principal  of  the  said 
purchase  or  compensation  money,  and  of  the  government  or  real  securities  por« 
chased  therewith,  out  of  Court,  to  be  paid  by  the  said  company,  and  the  said  com- 
pany  shall  f^m  time  to  time  pay  such  sums  of  money  for  the  said  costs,  chaffss, 
and  tzpenses  as  the  said  court  shall  direct." 
(a)  1  B  &  C.  407. 
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that  case  had  been  recognized  by  Mr.  Justice  Bayley,  one  of  the 
judges  by  whom  it  was  decided,  in  a  subsequent  edition  of  his 
work  On  Bills,(a)  which,  though  published  by  his  son,  was  well 
known  to  have  been  revised  by  iiimself.  They  cited,  also,  Sayer 
V.  'Chaytor.{b)  March  v.  Wardj{c)  and  Lee  v.  Nixon,{d) 

*Mr.  Hillnni  Mr.  Chapman^  contra^  said  that  the  doc-  [•SSS] 
trine  of  Hall  v.  Smithy  though  it  had  never  been  judicially 
overruled  or  questioned,  had  not  been  practically  acted  upon ;  for 
that  the  form  of  the  note  was  precisely  the  same  as  that  of  the  notes 
of  the  Bank  of  England,  (in  proof  of  which  they  produced  one ;) 
and  yet  no  one  ever  supposed  that  the  cashier  of  the  Bank  of 
England,  who  signed  for  the  governor  and  company,  thereby 
made  himself  personally  liable.  The  true  construction  of  such 
a  note,  and  that  which  was  notoriously  the  understanding  of  the 
parties,  was — not,  "  I  promise  to  pay  so  much  for  A.  B.  and  0. 
D.,"  but  "I  promise,  for  A.  B.  and  C.  D.,  to  pay  so  much." 
They  also  referred  to  Story  on  Partnership,  (p.  223,  note,) 
where  the  learned  author,  in  commenting  on  Hall  v.  Smithy  ob- 
serves that  it  went  to  the  very  verge  of  the  law,  and  might  per- 
haps be  thought  to  deserve  further  consideration. 

In  the  course  of  the  reply, 

The  Lord  Chancellor  asked  whether  there  was  any  in- 
stance, since  ihe  establishment  of  the  Court  of  Review,  of  the 
Lord  Chancellor  having,  on  the  argument  of  a  special  case  from 
that  Court,  directed  a  case  to  be  stated  for  the  opinion  of  a  court 
of  law  :  which  question  having  been  answered  by  Mr.  Russell  in 
the  negative. 

His  Lordship  said,  he  conceived  that  he  had  the  same  power 
to  do  so,  when  sitting  in  bankruptcy  as  in  other  cases ;  and  that 
be  thought  that  would  be  the  proper  course  in  the  present  case, 
as  he  should  feel  great  difficulty,  sitting  here  alone,  in  overruling 
a  decision  of  the  Court  of  Queen's  Bench  ;  and  yet,  with  great 
respect  for  the  authority  of  Hall  v.  Smithy  he  still  retained  thQ 

(a)  5lh  Ed.  p.  51.  «.  (c)  Peake's  N.  P.  C.  130, 

ib)  1  hoXW'  696.  id)  1  Ad.  &l  £11. 20i, 
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impression  which  he  had  at  the  outset,  that  this  was  a 
[•564]  joint  promise  only.  And  as  that  was  also  the  *view  ta- 
ken of  it  by  the  learned  Judge(a)  of  the  Court  of  Reriew, 
from  whom  this  appeal  had  come,  and  the  practice  of  the 
Bank  of  England  appeared  to  be  in  conformity  with  it,  he  should 
hesitate,  on  the  other  hand,  to  act  on  the  authority  of  that  case.[l] 


In  the  Matter  of  the  King's  Grammar  School  in  the  Borough 

op  Warwick. 

And  in  the  Matter  of  the  62  O.  3,  c.  101. 

And  in  the  Matter  of  the  3  &  4  Vict.  c.  77. 

1845:  Aprfl  14. 

In  aeiiUng  a  scheme  for  a  grammar  school,  where  the  Head-master  is  to  be  a  gTa« 
daate  of  Oxford  or  Cambridge,  and  in  holy  orders,  the  Court  will  giro  no  speci- 
fic directions  as  to  religions  instruction  or  discipline,  but  will  leaye  the  details  of 
both  to  the  discretion  of  the  Head-master. 

Beslrictions  imposed  on  the  master  of  a  Free  Grammar  School  as  to  holding  eccle- 
siastical preferment. 

The  school  in  question  was  a  free  school,  which  was  founded 
and  endowed  by  a  charter  of  King  Henry  VIII.,  in  the  thirty- 
seventh  year  of  his  reign,  "  to  the  end  that  the  young  subjects 
of  his  kingdom  in  the  county  of  Warwick,  might  thereafter  be 
instructed  in  useful  and  ornamental  learning.^'  Several  addi- 
tions were  subsequently  made  to  the  endowment  from  private 
benefactions.  In  the  year  1838,  the  school  having  become  inef- 
ficient in  consequence  of  the  limited  course  of  instruction  carried 
on  in  it,  and  other  causes,  it  was  referred  to  the  Master  to  ap- 
prove of  a  scheme  for  its  future  conduct  and  management,  with 
liberty  to  approve  of  a  plan  for  adding  instruction  in  commercial 
and  general  education  to  instruction  in  granunar  and  other  learn- 
ing fit  to  be  taught  in  a  grammar  school. 

(a)  Sir  6.  Rose. 

[I J  When  a  partner  may  be  considered  as  the  anient  of  the  firm,  see  DaU  ▼.  B«- 
■uilon,  5  Har«»  391. 
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The  Master  having  made  his  report,  this  petition  was  present- 
ed by  the  trustees  of  the  municipal  charities  of  the  borough  of 
Warwick,  praying,  amongst  other  things,  that  the  scheme  which 
the  Master  had  approved  might  be  confirmed,  with  certain  altera- 
tions. 

*The  petition  now  came  on  to  be  heard,  all  parties    [*565] 
consenting  that  the  questions  arising  upon  the  scheme 
should  be  decided  by  the  court  in  this  form,  instead  of  upon  ex>> 
ceptions  to  the  report. 

The  scheme  provided,  in  the  first  place,  that  the  master  should 
be  a  graduate  of  one  of  the  universities  of  Oxford  or  Cambridge, 
and  in  holy  orders,  and  that  he  should  be  at  liberty  to  take  thirty 
boarders,  giving  the  preference  to  boys  whose  parents  were  resi- 
dent  in  the  county  of  Warwick  :  That  an  usher  or  under-master 
should  be  appointed  by  the  master,  who  should  be  competent  to 
teach  as  well  the  classics  as  mathematics,  and  the  higher  branch- 
es  of  arithmetic,  and  should  be  well  versed  in  modern  literature, 
geography  and  science,  and  should  be  a  fit  person  in  his  habits 
and  temper  to  have  the  charge  of  education. 

By  the  sixth  clause  of  the  scheme  it  was  provided,  that  the 
head  master  should  reside  on  the  premises  called  the  College  in 
the  borough  of  Warwick,  and  that  the  under  master  should  re- 
side in  the  borough  of  Warwick,  and  that  neither  of  them  should 
hold  any  ecclesiastical  appointment,  having  cure  of  souls  or  other 
appointment  having  weekly  duties  attached  thereto,  or  which 
would  require  any  part  of  their  attention  during  the  week  days ; 
but  that  either  of  them  should  be  at  hberty  to  hold  within  the 
town  of  Warwick,  or  within  five  miles  thereof,  any  lectureship, 
chaplaincy,  or  other  appointment,  the  duties  of  which  would  not 
interfere  with  their,  or  one  of  them,  attending  divine  service  on 
the  morning  of  Sunday,  with  such  of  the  boys  of  the  school| 
either  boarders  or  otherwise,  who  should  attend  the  same. 

With  respect  to  that  clause, 

*Mr.  Roli,  who  appeared  for  the  petitioners,  stated  that    [*566] 
all  parties  were  desirous  that  the  masters  should  be  at 
liberty  to  accept  ecclesiastical  preferment,  provided  it  did  not  in- 
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terfer  J  with  their  attention  to  the  school ;  and  he,  therefore,  pro- 
posed that  the  prohibition  in  the  first  part  of  that  clause  against 
the  master's  holding  such  preferment  should  be  qualified  by  the 
ins3rtion  of  the  words,  ''unless  he  or  they  should  be  excused 
from  residence  by  the  proper  authorities." 

The  Lord  Chancellor  said  he  saw  no  objection  to  that,  ex- 
cept that  the  words  inserted  should  be  '*  unless  and  for  so  long  only 
as  he  or  they  should  be,"  &c.  But  to  the  latter  part  of  the  clanse  his 
Lordship  said  he  had  a  decided  objection,  as  it  would  admit  of 
the  master's  holding  a  lectureship  at  Leamington,  within  two 
miles  of  Warwick,  which  would  leave  the  boys  unprotected  dur- 
ing Sunday.  Therefore  the  words  "  or  within  five  miles"  should 
be  omitted,  and  there  should  be  an  expresss  prohibition  against 
either  of  the  masters  holding  any  lectureship,  chaplaincy,  or  other 
such  appointment  as  therein  mentioned,  elsewhere  tiian  in  the 
town  of  Warwick. 


By  the  seventh  clause  it  was  provided,  that  during  one  hour, 
at  least  of  every  school  day,  the  head-master  or  under-master 
should  give  religious  instruction,  to  be  confined  to  the  reading 
and  explaining  of  the  Scriptures ;  and  on  every  Lord's  day  only 
the  said  head-master  or  under-master  should  give  instruction  in 
the  Liturgy,  Catechism,  and  articles  of  the  Church  of  England, 
to  such  of  the  boys  whose  parents  were  in  communion  with  that 
church,  and  to  such  of  the  boys  whose  parents  or  persons  stand- 
ing to  them  in  loco  parentis  did  not  object  to  their  receiving  such 
instruction.  And  the  eighth  clause  provided,  that  the 
[*567]  head-master  should  see  that  all  '''the  day  scholars  regular- 
ly attended  divine  service  according  to  the  rules  of  the 
Church  of  England,  once  or  oftener  on  Sundays  and  Good  Fri- 
day, and  that  they  should  assemble  together  at  the  school,  and 
proceed,  under  the  care  and  superintendence  of  the  head-master, 
or  of  the  under-master,  to  the  parish  church,  or  some  other  church 
or  chapel  where  the  service  of  the  church  of  England  was  per- 
formed. 

With  respect  to  these  clauses, 

Mr.  Roll  said  they  had  been  introduced  by  the  Master  contrary 
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to  hisowQ  judgment,  and.to  the  wishes  of  all  parties  in  the  town, 
in  deference  to  the  authority  of  two  cases  recently  decided  by 
Vice-Chancellor  Knight  Bruce,  The  Attorney  General  v.  Cal- 
lum^{a)  and  Attorney  General  v.  Lord  Carrington,{b)  in 
which  similar  directions  had  been  given.  He  insisted,  howey-  ' 
er  that  these  were  the  only  instances  in  which  such  regulations 
had  ever  found  a  place  in  a  scheme  for  a  grammar  school,  and 
that  in  the  town  of  Warwick,  where  there  were  many  dis- 
senters as  well  as  Roman  Catholics,  it  would  tend  greatly  to 
narrow  the  usefulness  of  the  school,  if  a  regulation  partaking  so 
much  of  an  exclusive  and  sectarian  spirit  were  adopted. 

Mr.  Wray^  for  the  Attorney-General,  insisted  on  both  the  clau- 
ses being  retained,  stating  that  all  the  old  schemes  contained 
similar  provisions. 

The  Lord  Chancellor. — I  think  it  is  better  to  omit  both 
clauses,  not  on  the  ground  that  religious  instruction  is  not  to  be 
required  (for  I  assume  as  a  matter  of  course  that  it  will 
be  given),  *but  because,  when  I  find  that  the  head  mas-  [*568] 
ter  is  to  be  a  graduate  of  one  of  the  universities  and  in 
holy  orders,  and  the  under-master  to  be  appointed  by  him, 
it  seems  to  me  better  to  leave  everything  relating  to  religious 
instruction  to  his  discretion :  I  think  it  much  better  for  the 
establishment,  and  much  better  for  religion,  to  do  so  than  to 
give  any  specific  direction  with  respect  to  it. 

Mr.  Hetherington  appeared  for  the  Head-master. 
Mr.  Bayley  for  the  Corporation  of  Warwick. 

(a)  1  Y.  &  Coll.  C.  C.  411.  (p)  Not  reported. 
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Bampton  V.  Birchall. 

1845:  April  16. 

U,  after  a  demnmr  has  been  pat  in  to  a  bUl,  the  soit  beeomee  abated,  the  bill  filed 
to  ni'iYt  it  moet  be  limited  to  that  object ;  if  it  prays  any  farther  or  additional 
relief,  a  demurrer  lies  to  the  whole  bill  and  not  to  that  part  only  which  relates  to 
such  additional  relief. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls, 
allowing  a  general  demurrer  to  a  bill  of  revivor  and  supplement. 

The  material  allegations  of  the  bill  are  shortly  stated  in  the 
Lord  Chancellor's  judgment.  The  argument  was  substantially 
(he  same  as  in  the  Court  below,  (a) 

Mr.    Wakefield  and  Mr.  Bilton  for  the  appeal. 

Mr.  O.  Turner  and  Mr.  Elmsley,  contra. 

The  Lord  Chancellor. — ^The  question  in  this  case  was, 
whether  the  demurrer,  which  was  to  the  whole  bill,  could  be 
sustained. 

The  facts  were  these: — Sir  Frank  Standish  died  in  1812, 
seised  of  certain  real  estates,  which  came  on  his 
[*669J  *death  into  the  possession  of  Frank  Hall  Standish. 
Thomas  Standish  claimed  to  be  the  heir-at-law  of  Sir 
Frank  Standish.  Blackburn,  who  was  the  assignee  under  bis 
insolvency  brought  an  ejectment  against  Frank  Hall  Standish, 
and  filed  a  bill  stating  the  pedigree,  and  that  some  terms  were 
outstanding  and  praying  an  injunction  against  setting  them  up  in 
the  action.  To  that  bill  there  was  a  general  demurrer,  the  effect  of 
which  was  to  suspend  all  the  proceedings  in  that  suit  until  the  de- 
murrer was  disposed  of.  The  demurrer  was  not  set  down  for  argu- 
ment, and  the  proceedings  were  suspended  for  eight  years:  in  the 
meantime  both  the  Plaintiff  and  the  Defendant  in  that  suit  died. 
Frank  Hall  Standish  devised  the  estates  to  the  present  Defendants, 
and  the  present  Plaintiff  was  appointed  assignee  in  the  place  of 

(s)  5  Beav.  330. 
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Blackburn.  That  was  the  slate  of  things  in  1840.  Nothing 
could  be  done  till  the  original  demurrer  was  disposed  of:  for^ 
Chat  purpose  a  bill  of  revivor  and  supplement  was  necessary, 
and  for  that  purpose  only.  This  bill,  however,  is  not  merely 
for  the  purpose  of  revivor,  it  alleges,  first,  that  the  eject- 
ment in  which  the  original  bill  was  founded  had  become  abated 
by  the  death  of  the  Defendant  in  that  suit — not  abated  in  the 
sense  of  the  term  as  used  in  this  Court,  but  in  the  sense  in  which 
ic  is  used  at  law.  It  then  alleges  that  another  ejectment  had 
been  brought  by  the  present  Plaintiff,  and  that  the  Defendants 
fneant  to  aet  up  outstanding  terms  in  answer  to  that  action,  and 
it  prays  an  injunction  to  restrain  them  from  so  doing.  It  further 
alleges,  that  the  present  Defendants  had  on  various  occasions  ad- 
mitted the  Plaintiff's  title.  All  this  was  matter  for  a  new  origi- 
nal bill ;  but  it  is  nevertheless  mixed  up  with  matter  for  a  bill 
of  revivor.  It  was  insisted,  on  the  part  of  the  Defendants,  that 
there  was  no  precedent  for  such  a  bill,  in  answer  to  which,  how- 
ever, it  was  contended,  that,  supposing  that  to  be  the 
G^^  the  demurrer  ought  not  *to  have  been  general,  but  [*670] 
confined  to  the  matter  which  was  not  proper  for  a  bill  of 
revivor.  But  1  think  that  is  not  correct.  The  bill  was  irregu- 
lar, contrary  to  the  practice  of  the  Court,  and  a  vicious  proceeding 
altogether.  Try  it  by  this  test.  Suppose  this  demurrer  over- 
ruled and  the  other  allowed.  What  would  be  the  state  of  the 
record  1  The  original  bill  would  be  out  of  Court,  and  there 
would  be  a  bill  of  revivor  without  any  original  bill  to  which  it; 
might  relate.  I  think,  therefore,  the  demurrer  was  properly 
allowed.  The  apparent  object  was  to  connect  this  with  the 
other  bill,  in  order  to  avoid  the  Statute  of  Limitations.  That, 
however,  cannot  be  done  in  this  manner.  If  the  party  has  a 
right  to  file  a  new  bill,  he  should-do  it  in  the  regular  way. 

Appeal  dismissed  with  costs.[l] 

[I]  Af  to  bill  of  reviTor  and  supplement,  lee  WeMteott  y.  Cady,  5  Johni.  CIi. 
R4«p.  S43,  343.  McCoaker  y.  Brad^,  I  Barb.  Ch.  Rep.  329,  As  to  original  bill  in  na- 
tvre  of,  see  Anderwn  v.  WhiUt  10  Paige,  575.  Wlien  bill  of  reviTor  unneQefMur^i 
•60  in  the  matter  of  ths  Receiver  of  the  City  Bank  of  Bt^alo,  Id.  37cJ. 
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In  the  Matter  of  the  4  d:;  5  W.  4.  c.  29. 
J3x  parte  Lord  William  Pawlett. 

1845 :  AprU  16. 

Under  the  4  &  5  W.  4.  c.  29.  a  tnut  to  invest  money  in  real  lecnrities  in  EagitBd 
or  Wales  or  Great  Britain  will  aathoriee  an  investment  on  real  securitiei  in  Ire- 
land also :  and  though,  the  money  he  already  invested  in  Great  Brittin,  the 

'  Court  will  on  the  application  of  the  tenant  for  life  of  the  fond,  direct  a  refereoes 
to  the  Master  to  inqnu«  whether  it  will  be  for  the  benefit  of  all  parties  interested 
that  that  investment  should  be  changed  for  one  at  a  higher  rate  of  interest  in 
Ireland. 

A  LARGE  sum  of  money  was  bequeathed  by  a  will  to  trustees, 
in  trust  for  the  petitioner  for  life,  with  remainder  to  his  eldest 
or  other  son  who  should  first  attain  twenty-one ;  and  in 
default  of  such  issue  to  XiOrd  Harry  Yane  for  life  with  like  re- 
mainder to  his  eldest  or  other  son  who  should  first  attidn 
twenty-one ;  and  in  default  of  such  issue  to  the  Earl  of  Sand- 
wich. 

Neither  the  petitioner  nor  Lord  Harry  Vane  had  any 
issue. 
[•671]  •The  petition  prayed  a  reference  to  the  Master,  to  in- 
quire whether  it  would  be  for  the  benefit  of  the  parties 
interested  under  the  will,  that  a  sum  of  52,000/.,  part  of  the 
trust  fund,  should  be  invested  on  the  security  of  certain  real  es- 
tates in  Ireland  at  4  per  cent,  the  will  authorizing,  in  terms,  only 
an  investment  on  government  or  real  securities  in  England. 

Mr.  JameS  Parker  and  Mr.  Shadwell  for  the  petition,  said, 
that  the  Yice-Chancellor  of  England  had  made  a  similar  order 
to  that  now  asked  in  Ex  parte  French^[a)  and  several  subse- 
quent cases,  but  that  the  Master  of  the  Rolls  had  refused  to  do 
so  in  Stuart  v.  Stuart(b)  (where  the  fund  was  invested  in  con- 
sols), on  the  ground  that  the  direction  in  the  will  to  mvest  in 
England  or  Wales  was  a  strong  argument  that  the  testator  did 

(a)  7  8m,  510,  .  {b)  3  Beay.  430. 
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not  intend  it  should  be  laid  out  elsewhere,  and  that  though 
it  might  be  for  the  benefit  of  the  tenant  for  life  to  change  the  ex- 
isting  security  for  one  which  would  yield  a  higher  rate  of  inter- 
est, it  could  not  be  for  the  benefit  of  those  in  remainder  to  take 
the  fund  from  an  investment  where  it  was  safe,  for  the  purpose 
of  placing  it  in  one  which  was  less  secure.  It  was  in  conse- 
quence of  that  conflict  of  authority  that  the  present  application 
had,  at  the  request  of  the  trustees,  been  made  to  the  Lord  Chan- 
cellor. 

The  Lord  Chancellor  made  the  order,  saying  that,  since 
the  act  of  parliament,  England  and  Wales  must  for  this  purpose 
be  taken  to  include  Ireland,  and  that  it  was  not  to  be  assumed 
that  the  parties  in  remainder  were  not  interested,  as  well  as  the 
tenant  for  life,  in  investing  the  money  upon  a  security  which 
would  yield  a  higher  rate  of  interest :  for  if  it  remained  there  long 
enough,  they  would  have  the  benefit  of  it 

*Mr.  Stinton^  who  appeared  for  the  trustees,  objected    [*672] 
that  Lord  Harry  Yane  and  Lord  Sandwich  had  not  been 
served  with  the  petition. 

The  Lord  Chancellor,  however,  held  that  that  was  not 
necessary,  and  that  it  was  sufficient  to  serve  them  with  the  order 
and  the  warrants  to  attend  the  Master. 


Bruin  v.  Knott. 

1845:  June  26;  July  3. 

The  allowance  to  which  a  mother  who  has  maintained  her  orphan  child  i%  entitled 
after  the  death  of  the  child,  oat  of  the  aooomnlations  of  its  fortune,  is  lunitdd 
to  whai  she  has  actually  expended  upon  such  maintenance,  though  such  expend!- 
tare  shoold  have  been  less  than  what  the  amount  of  the  child's  fortune  would 
have  justified ;  and  the  allowance  ought  to  be  paid  out  of  that  part  of  the  child's 
fortune  which  it  woald  have  been  most  for  the  benefit  of  the  child,  if  livings  to 
have  applied  for  that  purpose. 
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Ik  October  1823,  Joseph  Aldridge,  a  citizen  of  London,  died 
intestate,  leaving  a  widow  and  three  children.  By  the  custom 
of  London,  one  third  of  the  residuary  personal  estate  of  the  in- 
testate,  which  was  of  large  amount,  belonged  to  his  widow  as 
such,  another  third  to  her  as  administratrix,  and  the  other  third 
to  the  children  in  equal  shares,  with  benefit  of  surTivorship 
among  them  in  the  event  of  any  dying  under  twenty  one.  Two 
of  the  children  died  successively  under  twenty  one,  Joseph,  the 
child  who  died  second,  having  attained  eighteen,  and  made  a 
will,  by  which  he  bequeathed  all  his  property  to  his  mother. 
On  his  death,  this  bill  was  filed  by  Sarah  Bruin,  the  surviving 
child,  and  her  husband,  against  the  intestate's  widow,  who  had 
married  again,  and  her  second  husband,  praying,  amongst  other 
things,  that  the  Plaintiff,  Sarah  Bruin,  might  be  entitled  to  Che 
shares,  as  well  original  as  by  survivorship,  of  the  child  whodied  last, 
together  with  the  accumulations  on  such  shares  respectively. 
The  Defendants  by  their  answer  stated  that  Joseph 
[*673]  ^had  been  maintained  and  educated  by  his  mother  from 
bis  father's  death  until  his  own  death,  and  they  claimed 
to  be  reimbursed  the  amount  oi  the  expences  of  such  mainteo^ 
afice  and  education  out  of  the  fund  in  dispute,  in  case  the 
Court  should  be  of  opinion  that  they  were  not  entitled  to  the 
whole. 

It  appeared  that  Joseph,  the  child  who  died  last,  was  entitled 
absolutely  to  other  property,  both  real  and  personal,  to  a  consid- 
erable amount. 

Upon  the  hearing  of  the  cause  before  the  Vice-chancellor  of 
England,(a)  two  questions  were  referred  to  the  Court  of  the 
Mayor  and  Aldermen ;  first,  Whether  the  share,  which  an  or- 
phan may  have  taken  by  survivorship,  itself  survives  on  his 
death  under  twenty-one,  as  well  as  his  original  share; 
and  secondly.  Whether,  if  there  be  an  etccumulation  of 
interest  on  an  orphanage  share,  the  accumulation  sur- 
vives in  the  same  manner.  That  Court  having  answered  both 
questions  in  the  affirmative,  the  cause  came  on  again  upon  the 
equity  reserved ;  when  the  Vice-Chancellor,  after  making  a  de- 
claration in  conformity  with  the  prayer  of  the  bill,  referred  it  to 

(a)  19  Sim.  436L 
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the  Master,  to  enquire  atid  state  what  sum  would  be  proper  to 
be  allowed  for  the  maintenance  of  Joseph  Aldridge  from  the 
death  of  his  father  to  his  own  death,  having  r^ard  to  the  whole 
of  his  fortune,  with  liberty  to  the  master  to  state  special  circum- 
stances. From  that  part  of  the  Yice-Chancellor's  order  the 
Piaintlfis  appealed. 

Mr.    Tinney   and    Mr.    Parry   appeared    for    the   Appel- 
lants. 

*Mn  Stuart  and  Mr.  Collins  for  the  Respondents^  ['674] 

On  the  part  of  the  Appellants  it  was  contended,  first^ 
.That  the  Defendant  was  at  most  entitled  only  to  be  reimbursed 
what  she  had  actually  expended  on  the  maintenance  of  her  child^ 
and  consequently  that  the  enquiry  ought  to  haY^[)een  what  had 
been  properly  expended  upon  the  maintenance,  mi,  what  would 
be  proper  to  be  allowed  for  it ;  and,  secondly,  that  if  the  scale 
of  expenditure  which  it  would  be  proper  to  allow  was  to  depend 
upon  the  whole  amount  of  the  infant's  fortune,  and  not  on  the 
orphanage  share  alone,  justice  required  that  it  should  be  defrayed 
lateably  out  of  the  orphanage  share  and  the  other  property,  to 
which  he  was  entitled,  and  that  an  enquiry  ought  therefore  to 
have  been  directed  as  to  the  amount  of  such  other  property. 

On  the  other  hand,  it  was  insisted  that  the  Tice-Cbanoellor's 
order  was  right  upon  both  points :  that,  as  to  the  first,  if  the  en- 
quiry was  directed  in  the  form  suggested  by  the  Appellants,  it 
would  throw  upon  Mrs.  Knott  the  onus  of  proving  by  Touchers 
every  payment  she  had  made  on  account  of  her  child  for  a  peri- 
od of  fourteen  years,  which,  from  the  nature  of  the  case,  it  was 
impossible  for  her  to  do.  On  the  second  point,  they  relied  on 
WiUoughby  v.  Fdjambe^ifl)  and  Rawlins  v.  Ooldfrap.{b) 

The  Lord  Chancellor. — The  Tice-ChanceJlor  seems  to 
have  proceeded  upon  the  same  principle  as  if  this  had  been  a 
question  of  prospective  maintenance  :  I  do  not  think,  however, 
that  that  is  the  right  principle,  with  reference  to  past 
maintenance.    *I  see  no  reason  why  a  party  who  has    [*576] 

(a)  3  Sim.  &  Str.  165.  (()  5  Vet.  440. 
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maintained  a  child  without  the  order  of  the  Coart,  should 
be  allowed  more  than  she  has  actually  expended.  In  lunacy 
the  case  occurs  every  day,  and  the  enquiry  always  is,  what  sum 
has  been  properly  expended.  It  does  not  follow,  however,  that 
the  mother  is  to  be  put  to  the  proof  by  voucher,  of  every  item 
that  she  has  expended  on  account  of  her  child,  who  has  lived 
with  her.  That  would  be  most  unreasonable.  The  enquiry 
should  be,  what  was  the  scale  of  expenditure  on  which  the  child 
was  maintained,  and  what  would  be  proper  to  be  allowed  in  re- 
spect of  it,  having  regard  to  the  amount  of  the  child's  fortune. 
If  the  mother  has  maintained  her  child  on  a  scale  corresponding 
with  his  fortune,  she  will  be  allowed  it;  if  she  has  not  gone  so 
far,  she  will  be  allowed  only  what  she  has  actually  expended. 
The  principle  is,  that  the  mother  is  entitled  to  a  complete  indem- 
nity for  the  m^ey  actually  expended  on  her  child's  maintenance 
within  proper  mnits,  but  nothing  more. 

The  only  other  question  is,  out  of  what  fund  the  allowance 
ought  to  come;  and  upon  that  point  I  am  of  opinion  that,  sup- 
posing the  scale  of  expenditure  not  to  have  exceeded  what  was 
warranted  by  the  orphanage  share  alone,  it  ought  to  be  defrayed 
out  of  that  fnnd.  The  child  had  a  right  to  be  maintained  out  of 
it ;  and  it  was  clearly  for  his  benefit  that  he  should  be  maintained 
out  of  the  income  of  that  fund,  in  which  he  had  a  defeasible  in- 
terest, rather  than  out  of  other  property  to  wnich  he  was  abso- 
lutely entitled.  I  understand  the  income  of  the  orphanage  share 
was  800/.  a  year ;  and  from  what  I  have  heard  in  the  course  of 
this  discussion,  1  am  satisfied  that  the  scale  of  his  maintenance 
has  not  been  more  than  was  warranted  by  an  income  of  that 

amount.  I  will  not,  therefore,  put  the  parties  to  the 
[•576]    *expense  of  an  enquiry  such  as  Mr.  Tinney  asks,  for  I 

am  satisfied  it  would  be  useless.  If  I  should  be  mista- 
ken on  that  point,  it  will  come  out  by  giving  the  Master  liberty 
to  state  special  circumstances. 


The  order  directed  a  reference  to  the  Master  to  inquire  and 
state  what  sum  would  be  proper  to  be  allowed  to  Ann  Knott  for 
the  maintenance  of  the  infant  Joseph  Aldridge,  deceased,  from 
the  death  of  his  father  to  bis  own  death,  regard  being  had  to  the 
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manner  in  which. he  was  maintained  from  time  to  time,  with  lib- 
erty to  state  special  circumstances  relating  thereto  at  the  request 
of  either  party.[l] 


In  the  Matter  of  William  Senhouse  Gaitskell,  a  Solicitor 

of  the  Court, 

1845:  Jaly  1. 

Char|^  in  a  Bolicitor'8  bill  for  obtaixung  an '  order  from  a  jndga  at  ehamberi  for 
leave  so  enter  latbraction  in  the  Common  Pleas  Office  upon  a  bond  given  by  his 
client  to  the  Crown  for  matt  daties,  held,  nut  to  be  for  '*  bosinen  transacted  in  a 
court  of  law,"  so  as  to  oast  the  jurisdiction  of  the  Lord  Chancellor  or  the  Mas- 
ter of  the  Rolls  to  order  taxation  of  such  bill.  For  that  purpose  the  business 
must  be  some  proceeding  either  in  a  suit  or  with  a  view  to  a  suit 

Whether  proceedings  for  the  purpose  of  entering  satisfaction  on  a  judgment  with  a 
view  to  the  sale  of  an  estate  would  come  within  that  desoription,  qiuere. 

An  order  referring  a  solicitor's  bill  for  taxation  may  be  made  without  notice  hi 
either  of  the  two  first  classes  of  cases  provided  for  by  6  ^  7  Vict  c.  73.  ■.  37* 

In  the  months  of  October  and  December  1844,  the  petitioner 
delivered  two  bills  of  costs  to  his  client  Sdward  Burr,  by  whom 

[I]  As  to  allowance  for  the  maintenance  of  infants,  see  fi^rth^r  WelU^ley  v.  The 
Duke  of  Beau/art,  2  Russ.  28 ;  WUke$\.  Rogers,  6  Johns.  Rep.  566.  Matter  of 
BoMtvoick,  4  Johns.  Ch.  Rep.  104,  2  Story's  Eq.  §  1355.  A  testator  bequeathed  an 
annuity  to  his  g^and  daughter,  to  be  applied  whilst  she  was  under  age,  in  and  to- 
wards her  maintenance  and  education,  in  such  manner  as  his  trustees  should  in 
their  absolute  and  uncontrolable  discretion  think  fy,,  and  whether  the  father  should 
be  able  to  maintain  and  provide  for  her  or  not.  The  trustees  having  made  a  very 
small  payment  on  account  of  the  annuity,  and  having  made  no  provision  for  the 
maintenance  or  education  of  the  infant,  who  had  been  wholly  provided  for  by  her 
father,  the  Court  declared  that,  in  the  event  of  its  appearing  that  the  father  ha4 
properly  maintained  and  educated  the  infant  from  the  testator's  death,  he  should  re- 
ceive the  whole  annuity  for  the  time  past,  and  tilt  further  order;  he  undertaking 
properly  to  maintain  and  educate  her,  and  to  abide  by  the  order  of  the  Court. 
Stephens  v.  Lawry,  1  Yo.  6l  Coll.  C.  C.  87.  Sums  paid  by  an  executor  out  of  an 
infant's  property  for  his  maintenance,  cannot  be  allowed  by  the  Master,  under  a  di- 
rection **  to  make  all  just  allowances."  Cotham  v.  Weet,  1  Beav.  350.  An  incfease^ 
allowance  was  made  out  of  the  property  of  infants  for  the  purpose  of  support-* 
ipg  their  parents,  who  were  in  great  indigence.    4'^en  v.  Coeter,  1  Qeay.  ^Q^. 
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he  had  been  employed  in  the  sale  of  a  brewery.    On  the  19lh  of  ^ 
February  1844,  Edward  Burr  obtained  an  order  ex  parie^  upon 
a  petition  to  the  Master  of  the  Rolls,  for  the  taxation  of  those 

bills,  the  petition  representing  that  they  did  not  contain 
[•577]    'any  business  done  in  any  of  the  courts  of  law  or  equity. 

Mr.  Gaitskell  having  been  served  with  that  order,  im- 
mediately presented  a  petition  to  the  Master  of  the  Rolls,  pray- 
ing that  it  might  be  discharged  for  irregularity ;  the  petition  sta- 
ting that  the  petitioner  had  for  several  years  past  been  the  confi- 
dential adviser  and  solicitor  of  Mr.  Burr  and  his  family,  during 
which  time  he  had  delivered  several  bills  of  costs,  which  had 
been  paid  without  taxation,  and  without  any  objection  being 
made  to  them :  that,  in  the  expectation  that  the  bills  in  question 
would  be  dealt  with  in  the  same  manner,  he  had  reduced  sever- 
al of  the  charges  in  them  below  the  amounts  which  he  would 
have  been  strictly  entitled  to  charge ;  and  that  in  consequence 
of  the  urgency  of  Mr.  Burr  to  have  the  bills,  they  had  been 
made  out  in  great  haste,  and  contained  many  errors  and  omis- 
sions which  would  occasion  considerable  loss  to  the  petitioner  if 
they  should  be  taxed  in  their  present  state.  When  that  petition 
came  on  to  be  heard,  it  was  dismissed  with  costs,  but  without 
prejudice  to  the  petitioner's  rigtlt  to  present  another  petition  for 
leave  to  amend  his  bills. 

This  was  an  appeal  petition,  praying  the  discharge  of  th^t 
order,  and  also  that  the  order  of  the  19th  of  February  might  be 
discharged,  for  irregularity,  with  costs. 

Mr.  Cooper  and  Mr.  Miller^  for  the  petitioner  contended,  first, 
that  the  order  of  the  19th  of  February,  .being  for  the  taxation  of 
a  bill  which  had  been  delivered  more  than  a  month,  ought  not 
to  have  been  made  ex  parte,  but  upon  a  special  application ;  for 
that  the  thirty-seventh  section  of  6  &  7.  Vict.  c.  73.  required  that 
in  such  cases  the  order  for  taxation  should  be  made  "  with  such 
directions  and  subject  to  such  conditions  as  the  Court  or  judge 
making  such  reference  should  think  proper;''  and  that' 
[•678]  •  the  Court  c^uld  not  determine  what  *directions  and  con- 
ditions ought  to  be  inserted  in  its  order  without  hearing 
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both  sides.  That  the  inconvenience  of  a  contrary  course  of 
proceeding  was  exemplified  by  the  present  case^  in  which  the. 
petitioner  was  exposed  to  the  alternative,  either  of  proceeding  to 
the  taxation  of  bills  which  were  never  delivered  with  a  view  to 
taxation,  and  wherein  many  items  were  omitted,  which  would 
have  been  inserted  if  he  had  known  what  course  was  to  be  pur- 
sued ;  or  of  incurring  the  expense  of  a  petition,  such  as  the 
Master  of  the  Rolls  had  given  him  liberty  to  present,  for  leave 
to  amend  his  bills. 

Secondly,  they  contended  that  some  of  the  items  in  the  bills 
were  for  business  transacted  in  the  Court  of  Common  Pleas,  and ' 
consequently  that  this  Court  had  no  jurisdiction  to  refer  them 
ibr  taxation.  The  items  to  which  they  referred  were  charges  for 
taking  out  a  summons  before  a  judge  at  chambers,  and  obtaining 
an  order  thereon  for  entering  satisfaction  on  a  bond  given  by  Mr. 
Burr  to  the  Crown  for  malt  duties.  In  support  of  that  argument 
which  they  admitted  had  not  becnurgedatthe  Rolls,  they  cited,  the 
following  authorities :  Hullockoncosts,(a)  Sandan  v.  Bournef{b) 
Wilson  V.  Gutteridge^{c)  Weld  v.  Craw/ordy{d)  Re  Barker Jfi) 
Ex  parte  Prichettj{g)  Winter  y.  Payne^{h)  Collins  v.  Nichol- 
aon,{i)  ^ 

Hr.  Walker  and  Mr.  Wilcockt  contra^  contended  that  the  or- 
der of  the  19th  of  February  was  properly  made  ex  parte^  and 
that  it  was  only  in  the  third  class  of  cases  provided  for 
by  the  thirty-seventh  section  of  the  Act,  •viz.  those  in  [•679] 
which  the  application  for  taxation  was  made  after  ver- 
dict, or  after  the  expiration  of  twelve  months  from  the  delivery 
of-  the  bill,  that  a  special  application  was  necessary ;  and  that 
in  both  the  other  classes  of  cases  the  order  of  reference  had  ever 
since  the  Act  came  into  operation  been  made  as  an  order  of 
course. 

On  the  second  point  they  contended  that  the  order  of  a  judge 

(a)  Page  504.  .  (c)  6  Sim.  479.; 

(ft)  4  Camp.  68.  (g)  New  Rep.  266. 

(e)  3  B.  &  C.  157.  (A)  6  T.  R.  645. 
id)  2  Stark.  538.  (0  2  Taunt.  321. 

Vol.  I.  64 
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for  entering  satisfaction  on  a  bond  of  this  kind  was  in  fact  super- 
fluous, and  one  which  the  judges  had  properly  no  authority  to 
make;  that,  at  all  events,  it  was  a  mere  formality,  in  which  the 
judges,  supposing  them  to  have  a  right  to  interfere  at  all,  only 
acted  ministerially,  and  not  judicially }  Ex  parte  Fleeitffood  Xo) 
and  therefore  that  the  order  and  the  proceedings  for  obtaining 
it  could  not  be  considered  as  business  transacted  in  a  court  of 
law,  at  least  in  the  sense  in  which  those  words  had  been  con- 
strued in  the  act  of  2  G.  2.  c.  23.  In  re  Rice,{b)  Ex  parti 
Branson.{c) 

The  Lord  Chancellor. — I  was  struck  at  first  with  the 
great  generality  of  the  words,  "  business  transacted  in  any  court 
of  law  or  equity,"  which  seemed  to  me  to  embrace  the  items  in 
question ;  but  it  appears,  that  those  words  are  borrowed  from  the 
Stat,  of  G.  2.,  where  they  have  been  repeatedly  the  subject  of 
judicial  decision ;  and  the  doctrine  of  all  the  cases  is,  that,  to 
come  within  the  meaning  of  those  words,  the  business  must  b^ 
some  proceeding  either  in  a  suit,  or  with  a  view  to  a  suit.  In 
Ex  parte  Branson^  the  items  relied  on  as  making  the  bill  tax- 
able under  that  statute,  were  charges  for  obtaining  the  acknow- 
ledgment of  a  married  woman  under  the  Fines  and 
[*580]  *Recoveries  Act,  and  enrolling  the  commissioners'  certifi- 
cate thereof,  which  last,  it  was  said,  was  an  act  done  in 
Court.  But  the  Chief  Justice,  in  giving  judgment,  said,  <<  Though 
the  deed  is  required  to  be  enrolled  in  this  Court,  it  is  not  a  pro- 
ceeding in  a  suit ;  it  is  nothing  more  than  a  mode  of  convey- 
ance." Every  word  of  that  applies  mutatis  mutandis  to  the  pre- 
sent case.  The  items  relied  on  here  are  charges  for  procuring 
satisfaction  to  be  entered,  not  on  a  judgment — that  might  have 
been  diflerent,  for  a  judgment  is  a  proceeding  in  a  suit  either  real 
or  supposed — but  on  a  bond  to  the  Crown  for  malt  duties.  Be- 
fore the  abolition  of  the  Pipe  Office,  a  quietus  was  obtained  out 
of  the  Court  of  Exchequer,  and  upon  the  production  of  an  ofiSce 
copy  of  the  quietus,  a  memorandum  of  it  was  entered  by  the 

(a)  4  Man.  &  Gr.  640.  (c)  4  Scottj  539. 

(b)  4  Scotti  416. 
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Senior  Master  of  the  Common  Pleas  in  the  book  of  Crown  debt« 
ors.  After  the  Pipe  Office  was  abolished,  the  question  arose, 
in  what  way  these  incumbrances  were  to  be  discharged.  In  Ex 
parte  Fleetwood^  an  application  was  made  to  the  Court  of  Com* 
mon  Pleas,  for  an  order  upon  the  Senior  Master  to  make  the  en- 
try without  the  production  of  an  office  copy  of  the  quietus;  and 
the  Court  made  the  order  without  determining  whether  it  would 
be  effectual  for  the  purpose  or  not.  Since  that  time,  applications 
have  been  made  to  a  judge  at  chambers,  for  leave  to  enter  satis- 
faction upon  such  bonds.  That  was  the  course  adopted  in  the 
present  case :  but  the  proceedings  for  that  purpose  were  clearly 
neither  proceedings  in  a  suit,  nor  with  a  view  to  a  suit,  and 
therefore,  do  not  come  within  the  description  of  <<  business  trans^ 
acted  in  a  court  of  law  or  equity." 

The  other  point  relied  upon  by  the  appellant  was,  that  tho 
order  of  reference  ought  not  to  have  been  made  ex  parte 
but  upon  a  special  application.  The  petition  *upon  [*681] 
which  that  order  was  made,  was  presented  after  the  ex- 
piration of  one  month,  but  within  twelve  months,  from  the  time 
of  the  delivery  of  the  bills.  Now  it  is  true,  that  in  the  case  of 
bills  so  circumstanced,  the  act  provides  that  the  order  of  refer- 
ence shall  be  made  with  such  directions,  and  subject  to  such 
conditions,  as  the  Court  or  Judge  shall  think  proper ;  but  then 
there  immediately  follows  a  proviso,  that  after  twelve  months 
have  elapsed  from  the  delivery  of  the  bill,  or  a  verdict  has  been 
obtained  for  the  amount,  no  such  reference  shall  be  directed  ex- 
cept under  special  circumstances,  to  be  proved  to  the  satisfaction 
of  the  Court  or  Judge  to  whom  the  application  shall  be  made. 
In  these  last  cases,  therefore,  there  is  to  be  examination,  and  en- 
quiry, and  evidence  of  witnesses,  for  the  purpose  of  guiding  the 
discretion  of  the  Court ;  and  when  I  find  that  the  legislature  has 
distinctly  provided  for  that  course  in  this  class  of  cases  and  not 
in  the  other,  I  think  I  am  justified  in  coming  to  the  conclusion, 
that  in  the  latter  class  of  cases,  it  is  not  necessary  to  institute  any 
enquiry  or  examination  before  the  order  is  made,  but  that  the 
legislature  intended  that  directions  should  be  given  in  the  order 
with  reference  to  the  state  of  the  proceedings  as  contained  in  the 
petition ;  subject,  of  course,  to  this,  that  if  the  party  applying 
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misrepresents  the  circumstances,  the  order  will  be  discharged,  on 
the  ground  that  the  Court,  in  making  it,  has  been  misled.  With 
that  qualification,  I  think  there  is  no  danger  in  making  orders 
of  course  in  different  forms,  applicable  to  different  states  of  cir- 
cumstances. 

1  am  of  opinion,  therefore,  on  both  points,  that  the  order  of  the 
Master  of  the  Rolls  was  right,  and  that  this  petition  must  be 

Dismissed  with  costs.[l] 


[•682]  •Barrs  v.  Jacsson. 

1843:  Dec.  15.    1845:  July  10. 

If  the  eentence  of  an  Ecclesiastical  Conrt  in  a  suit  for  administration  tons  upon 
the  qnestion  of  which  of  the  parties  is  next  of  kin  to  the  intestate,  saeh  sentence 
is  eonclosive  npon  that  qaestion  in  a  subsequent  snit  in  this  Court  between  the 
same  parties  for  distribution. 

This  was  an  appeal  from  a  decree  of  Yice-Ghancellor  Knight 
Bruce. 

The  material  facts  of  the  case  are  shortly  stated  in  the  Lord 
Chancellor's  judgment.  The  only  authorities  cited  in  the  argu- 
ment will  be  found  referred  to  in  the  report  of  the  hearing  be- 
low.(a) 

Mr.  Simpkinsan  and  Mr.  Heathfieldtot  the  Plaintiffs  (the  Re- 
spondents.) 

Mr.  Purvis  and  Mr.  Hubback  for  the  Defendants  (the  AppeU 
lants.) 

July  10. — ^The  Lord  Chancellor. — ^In  this  case  Harriet 
Martindale  Smith  died  unmarried  and  intestate,  and  a  suit  was 
instituted  in  the  Prerogative  Court  for  administration  to  her  es- 

(fl)  2  Y.  &  c.  c.  c.  585. 
[1]  in  re  Pender,  3  FhiUipe,  69.  S.  C.  8  BsaT.  399.    Inrt  BignM,  9  Bear.  SO. 
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tate.  Jackson,  the  Defendant  in  this  suit,  claiming  as  second 
cousin  to  Harriet  Martindale  Smith,  and  as  her  next  of  kin :  Mrs. 
Barrs  claiming  as  her  niece,  and  next  of  kin.  The  Court  deci- 
ded in  favour  of  the  claim  of  Jackson,  and  the  sentence  was,  that 
administration  should  be  granted  to  him  as  next  of  kin.  A  suit 
was  afterwards  instituted  in  this  Court — the  suit  now  before  me 
— by  Mrs.  Barrs,  claiming,  as  neice  and  next  of  kin,  the  residuary 
estate  of  the  intestate. 

The  Defendant,  in  his  answer,  insisted  oh  the  sentence  of 
the  Ecclesiastical  Court,  by  which  administration  was 
"awarded  to  him.  He  stated  that  the  question  now  in  is-  [*583] 
sue  was  the  sole  question  in  the  Ecclesiastical  Court,  and 
that  it  was  there  decided  in  his  favour.  The  question  is  whether 
this  point  having  been  decided  between  the  same  parties,  that 
decision  is  conclusive.  The  Yice  Chancellor  did  not  -consider  it 
conclusive,  but  directed  an  issue ;  and  from  that  order,  this  ap- 
peal is  brought. 

It  was  stated  at  the  bar  and  before  the  Yice-Chancellor,  that 
this  point  had  been  decided  by  the  House  of  Lords  in  1776,  in 
the  case  of  Bouchier  v.  Tat/lor.{a)  If  that  be  so,  if  the 
point  was  raised  in  that  case,  and  was  actually  decided,  I 
cannot  enter  into  any  general  reasoning  upon  it,  but  I  am  bound 
by  that  decision.  Therefore  it  is  necessary  to  consider  the  case 
of  Bouchier  v.  Taylor.  Dr.  Bouchier  claimed  to  be  next  of  kin 
to  Anne  Millington.  He  claimed  as  her  first  cousin  once  re- 
moved. Alice  Merchant  claimed  as  her  first  cousin.  A  suit 
was  instituted  for  administration  in  the  Prerogative  Court,  and 
the  decision  was  in  favour  of  Dr.  Bouchier.  That  decision 
turned  solely  on  the  question,  which  of  the  two  claimants  was 
next  of  kin.  Afterwards  a  suit  was  instituted  in  this  Court  by  a 
I>erson  claiming  under  the  will  of  Alice,  as  her  residuary  legatee ; 
the  Defendant  insisted  on  his  title  as  next  of  kin,  and  the  question 
was,  whether  the  decision  of  the  Ecclesiastical  Court  was  con- 
clusive and  binding  on  the  parties.  *  The  suit,  there,  was  not 

actually  between  the  same  parties,  but  between  one  of  the  same 
parties  and  a  person  claiming  under  the  other,  so  that  in  effect 

it  was  between  the  same  parties.    It  came  on  before  the  Lord 

(a)  4  ».  P,  C.  708. 
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Keeper  Henley,  and  the  sentence  being  insisted  on  as  a  plea  in 

bar  to  the  suit,  it  was  ordered  that  the  plea  should  stand 
[*684]    for  an  answer,  with  liberty  to  except.    Exceptions  *were 

accordingly  taken.  On  the  argument  of  those  excep- 
tions there  were  two  points  in  controversy ;  first,  whether  the 
sentence  was  conclusive ;  and,  secondly,  if  it  was  not,  what  was 
the  effect  of  certain  special  circumstances,  which  were  also  in- 
sisted on.  The  Lord  Keeper  directed  an  issue,  and  Lord  Chan- 
cellor Bathurst  on  appeal  affirmed  that  decision,  only  varying 
the  form  of  the  issue.  An  appeal  was  then  carried  to  the  House 
of  Lords,  while  Lord  Bathurst  himself  sat  there  as  Chancellor. 
Lord  Mansfield  was  present ;  the  case  was  elaborately  argued, 
and  the  result  was,  that  the  House  of  Lords  reversed  the  decision 
of  the  Lord  Chancellor,  in  his  presence.  If,  therefore,  in  that 
case  this  point  was  raised  and  decided,  that  decision  concludes 
the  question  as  far  as  this  Court  is  concerned.  It  was  said, 
however,  that  nothing  appeared  in  the  order  of  the  House  of 
Lords  to  shew  on  what  ground  it  proceeded :  it  was  a  mere 
judgment  of  reversal.  It  is  only  by  looking  at  what  falls  from 
the  Lords  in  moving  the  judgment,  that  you  collect  what  are  the 
precise  grounds  of  the  decision.  Now  at  that  time  there  were  no  re- 
ports of  proceedings  in  the  House  of  Lords.  Mr.  Brown  collec- 
ted and  abstracted  the  appeal  cases  decided  there,  and  his  report 
is  nothing  more  than  an  abstract.  Therefore,  if  it  rested  on  Mr. 
Brown's  report,  it  would  be  difficult  to  say  on  what  ground  (he 
judgment  in  question  proceeded ;  but  we  happen,  from  another 
source,  to  have  a  very  distinct  account  of  what  passed,  from 
which  it  appears  that  the  House  of  Lords  decided  the  case  on 
both  grounds.  For  that  we  need  no  better  authority  than  the 
evidence  of  Mr.  Hargrave.  He  was  counsel  in  the  cause :  he 
drew  the  case  for  the  Appellant,  and  he  was  present  at  the  argu- 
ment and  judgment.  In  his  Law  Tracts  (p.  473,)  after  stating 
that  two  points  were  made, — one  being,  whether  the  sentence 

of  the  Ecclesiastical  Court  was  not  conclusive ;  the  other, 
[•686]    whether  •the  special  circumstances  of  the  case  did  not 

make  an  issue  improper — he  goes  on  to  say,  that,  *•  on 
the  hearing  the  decree  was  reversed  on  both  grounds,  without 
the  least  opposition  by  the  Lord  Chancellor,  or  any  other  Lord ; 
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and  Lord  Mansfield,  who  was  the  only  speaker  on  the  subject, 
in  his  reasons  against  the  decree,  was  clear  that  the  sentence 
was  conclusive,  notwithstanding  the  difference  in  point  of  objects 
between  the  two  suits ;  and  that  the  Court  of  Chancery,  in  exer- 
cising its  concurrent  jurisdiction  as  to  distribution,  was  concluded 
by  sentences  of  the  Spiritual  Court  in  granting  administrationi 
and  not  at  liberty  to  reexamine  the  points  decided  in  the  exer- 
cise of  that  peculiar  jurisdiction."  In  that  case,  as  in  this,  the 
suits  were  for  different  objects ;  one  was  for  administration,  the 
other  for  distribution ;  but  the  fact  had  been  in  issue  between 
the  same  parties,  and  bad  been  decided  between  the  same 
parties.  It  appears,  therefore,  from  Mr.  Hargrave's  account, 
that  in  the  House  of  Lords  the  case  of  Bouchier  v.  Toy- 
lor,  which  was  exactly  similar  to  the  present,  was  decided  on 
that  as  one  of  the  two  grounds  taken  by  the  Appellant ;  and  if  I 
am  satisfied  that  Mr.  Hargraye's  representation  of  what  passed 
is  correct,  and  I  have  no  reason  whatever  to  doubt  it,  I  am 
bound  by  that  decision. 

It  was,  however  said  in  argument  that  that  decision  was  pre- 
vious to  the  opinion  of  the  Judges  in  the  Duchess  of  Kingston's 
case^^a)  the  former  being  pronounced  in  March  1776,  the  latter 
in  April  of  the  same  year.  But  no  opinion  expressed  by  the 
Judges  in  the  House  of  Lords  can  be  put  in  competition  with  a 
decision  of  that  house,  except  so  far  as  it  is  adopted  by  them. 
And,  therefore,  no  opinion  expressed  by  the  Judges  ought  to 
weigh  with  me  against  the  decision  to  which  I  have 
referred.  The  *only  point,  however  decided  in  the  [686] 
Duchess  of  Kingston's  case,  and  which  had  no  relation 
to  this  question,  was  this, — that  the  sentence  of  an  Ecclesiastical 
Court  in  a  suit  of  jactitation  of  marriage  was  not  conclusive,  as 
to  the  validity  of  the  marriage,  in  a  prosecution  subsequently 
preferred  against  one  of  the  parties  for  bigamy.  The  Judges 
further  gave  their  opinion  that  even  if  it  had  been  conclu- 
sive, still  evidence  was  admissible  to  shew  that  it  was  obtained 
by  fraud.  I  have  carefully  read  through  the  opjpion  of  the 
judges  as  delivered  by  Chief  Justice  De  Grey,  and  I  have  found 
nothing  in  it  at  variance  with  the  decision  in  Bouchier  v.  Tay- 

(6)  20  How.  St.  Tr.  355. 
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lor  ;  for  the  ground  of  their  opinion  was,  that  the  two  proceed- 
ings were  between  different  parties,  and  that  the  decision  of  a 
question  raised  between  Mr.  Harvey  and  the  Duchess  of  King- 
ston could  not  be  conchisive  in  another  proceeding  between  the 
Duchess  of  Kingston  and  the  Crown. 

Some  observations  were  made  upon  the  form  of  the  sentence 
of  the  Ecclesiastical  Court,  as  if  in  consequence  of  the  form  it 
ought  not  to  be  considered  conclusive.    The  terms  of  the  sen- 
tence were,  that,  as  far  as  appeared  by  the  evidence,  Jackson  had 
proved  himself  next  of  kin.    That  is  the  usual  form  of  the 
sentence  in  such  cases,  and  it  is  the  form  in  Bouchier  v.  Taylor, 
"  that,  as  far  as  appeared  by  the  evidence,  Dr.  Bouchier  had 
proved  himself  next  of  kin."    Therefore  if  any  argument  could 
be  built  upon  the  form  of  the  sentence,  it  would  have  apph'ed 
equally  to  that  case  as  to  the  present ;  but  it  appears  to  me  that 
nothing,  in  fact,  turns  upon  the  form  of  the  sentence :  for  where 
the  court  decides  upon  an  issue  of  fact,  it  must  be  presumed  to 
decide  upon  the  evidence  actually  adduced  before  it,  and  there- 
fore the  sentences  in  these  two  cases  express  nothing 
[•587]    more  than  •what  is  necessarily  involved  in  every  deci- 
sion upon  an  issue  of  fact. 
But  before  the  case  of  Bouchier  v.  Taylor^  the  same  principle 
was  laid  down  by  Lord  Hardwicke  in  Thomas  v.  KeUeriche.{a) 
In  that  case  the  question  was  litigated  in  the  first  instance  in  the 
Ecclesiastical  Court,  where  both  the  parties  were  decided  to  be 
next  of  kin  in  equal  degree,  and  administration  was  granted  to 
Ketteriche,  because  Thomas  was  a  minor.    Afterwards  a  suit 
was  instituted  in  this  court  for  distribution ;  Thomas,  the  Plain- 
tiff claiming  the  entire  residue,  as  sole  next  of  kin,  notwithstand. 
ing  the  decision  in  the  Ecclesiastical  Court ;  but  Lord  Hard- 
wicke held,  that  that  decision  could   not  be  controverted.     It 
was  observed  that  that  was  a  question  of  law,  but  that  seems  to 
me  to  strengthen  the  authority  of  the  case.     It  is  true,  that 
Lord  Hardwicke  agreed  with  the  Ecclesiastical  Court  in  their 
conclusion,  J^ut  he  stated  distinctly,  that,  at  all  events,  he  should 
have  been  bound  by  their  decision.    He  says,  '<  What  would  be 

(a)  1  V«s.  fen.  333. 
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the  consequence  if  I  were  to  decide  contrary  to  the  sentence 
of  the  Ecclesiastical  Court,  that  the  plain tiif  was  the  sole  next  of 
kin  ?  A  suit  for  distribution  might  have  been  instituted  in  the 
Ecclesiastical  Court,  the  two  courts  having  concurrent  jurisdlolaoa 
with  respect  to  distribution.  The  Ecclesiastical  Court  would  hava 
been  bound  by  the  decision  in  the  suit  for  administration ;  and  it 
follows  as  a  matter  of  course,  that  this  Court  must  also  be  bound^ 
otherwise  the  two  Courts  would  come  upon  the  same  facts  and 
circumstances  to  contradictory  conclusions."  That  is  the  case 
also  here.  I  have  informed  myself  by  communication  with  one 
of  the  highest  authorities  on  this  subject,  that  that  deci- 
sion as  to  the  fact  in  the  Prerogative  Court  *in  a  suit  for  [*588] 
administration  being  unappealed  from,  would,  if  the  suit 
for  distribution  had  been  instituted  in  the  Ecclesiastical  Court, 
have  been  conclusive  :  and  if  it  is  conclusive  there,  it  ought  to 
be  conclusive  here. 

A  case  before  Lord  Holt,  BlackanCs  Case,  was  also  referred 
to(a)  as  leading  to  a  contrary  conclusion;  but  it  appean. 
to  me  to  run  in  the  same  direction.  Jane  Blackam  was  the  in- 
testate ;  the  Plaintiff  in  the  action  stated  that  he  had  married  her 
a  short  time  before  her  death,  and  he  claimed  her  goods  as  her 
husband;  the  defendant  set  up  the  administration  granted  to 
him,  insisting  that  it  never  could  have  been  granted  to  him  but 
upon  the  supposition  that  there  was  no  such  marriage.  The  an- 
swer was,  that  that  question  had  never  been  put  in  issue  in  the 
Ecclesiastical  Court  in  granting  administration,  and  that  the 
judgment  of  that  Court  was  only  conclusive  as  to  circumstances, 
put  in  issue,  not  as  to  matters  to  be  inferred  from  the  judgment 
and  that  corresponds  exactly  with  what  was  stated  by  Lord  Chief 
Justice  De  Grey  in  the  House  of  Lords, — matters  directly  put  in 
issue  and  decided  between  the  same  parties  are  conclusive  ;  but 
not  matters  that  are  only  to  be  inferred  from  the  judgment.  That 
is  the  principle  of  the  decision  in  Blackam^ s  Case.  Lord  Holt's 
language  is  this : — ^"  A  matter  which  has  been  directly  determined 
by  the  sentence  of  the  Ecclesiastical  Court  cannot  be  gainsaid : 
their  sentence  is  conclusive  in  such  cases,  and  no  evidence  shall 

(0)  1  Salk.  291. 
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be  admitted  to  prove  the  contrary :  but  that  is  to  be  intended 
only  in  the  point  directly  tried ;  otherwise  it  is,  if  a  coDateral 
matter  be  collected  or  inferred  from  their  sentence,  as  in  this 
case.  Because  the  administration  was  granted  to  the  Defen- 
dant, therefore  they  infer  (hat  the  Plaintiff  was  not 
[*689]  *the  intestate's  husband,  as  he  could  not  liave  been 
taken  to  be  if  the  point  there  had  been,  married  or  nn- 
married,  and  their  sentence  had/ been  not  married."  That  de- 
cision, therefore,  amounts  to  nothing  more  than  this,— that  if  the 
question  had  been  put  in  issue  and  decided,  the  sentence  would 
have  been  conclusive ;  but  that  not  having  been  put  in  issue, 
you  are  not  to  infer  that  fact  from  the  sentence.  And  it  is  re- 
markable, that  Lord  Mansfield  appears  to  have  relied  on  (bat 
very  case  in  moving  the  judgment  of  the  House  of  Lords  in 
Bauchier  v.  Taylor.  "  The  doctrine  of  Lord  Holt,"  Mr.  Har- 
grave  says,  "  In  Blackam^s  Case,  was  cited,  and  Lord  Mansfield 
read  Lord  Holt's  words  out  of  Salkeld  as  the  ground  of  his  own 
opinion."  It  appears  to  me,  therefore,  that  the  authority  of  that 
case,  so  far  from  operating  against  the  decision  in  Bouchier  v. 
TayloTj  tends  most  strongly  to  confirm  it. 

I  do  not  enter  into  any  of  the  general  arguments  in  this  case, 
or  into  the  other  authorities  that  were  cited,  none  of  which  have 
80  close  a  bearing  upon  it  as  those  to  which  I  have  referred :  nor 
is  it  necessary  to  do  so ;  for  if  the  point  was  decided  by  the 
House  of  Lords  in  Bouchier  v.  Taylor,  as  I  think  it  was,  I  am 
bound  by  that  decision,  whatever  opinion  I  might  entertain  ad- 
verse to  it    The  appeal,  therefore,  must  be  allowed.[l] 

[1]  As  to  the  ooneloRTeneH  of  the  aentence  of  in  Ecdeeiarticai  Coiiit»eeo 
ftvthei  AB$n  t.  iUepherton,  ante,  133. 
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In  tajdng  the  eoitt  of  a  motion  for  m  new  trial  of  an  lauo,  tho  ooita  of  eopiat  of 
the  ihort-hand  writer's  noteo  of  the  evidence  taken  on  the  former  trial  aie  in  the 
difcretion  of  the  taidng  maater,  regard  being  had  to  the  nature  of  the  l«ne  aad 
the  extent  to  which  luch  copiee,  if  at  all,  were  nece«ary  bnt  in  no  caie  will  mora 
than  two  oopiei  be  allowed. 

In  taxiag  the  costs  of  an  unsuccessful  motion  for  a  new  trial 
of  an  issue,  the  Taxing  Master  had  allowed  90/.  for  th^  expense 
of  copies,  furnished  to  counsel,  of  the  short-hand  writer's  notes 
of  the  evidence  given  on  the  former  trial,  which  had  lasted  sev- 
en days. 

Yice-Cbancellor  Knight  Bruce  having  on  petition  disallowed 
that  charge,  the  question  was  now  brought  by  appeal  before  the 
Lord  Chancellor. 

Mr.  K.  Parker  and  Mr.  /•  H.  Palmer^  for  the  Appellant,  cited 
Stewart  v.  Sleele,{a)  May  v.  Tam,{b)  Alsep  v.  Lord  Ox- 
fird.{c) 

*Mr.  Buseelly  Mr.  TempU,  and  Mr.  MaHns^  contra.       [*691] 

(•)  4  Mana.  ^l  Or.  669.  (c)  1  M.  4t  K.  564. 

(»)ldMee.4tW.730. 
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July  28. — The  Lord  Chancellor. — I  have  made  enquiries  as 
to  the  practice  of  the  Courts  of  Common  law,  and  lam  informed  that 
in  those  Courts  the  general  rule  is,  not  to  allow  the  costs  of  the 
short-hand  writer's  notes  of  the  evidence ;  subject,  however,  to  a 
discretion  in  the  Taxing  Officers  to  allow  them  in  particular  ca- 
ses,  and  as  to  particular  portions  of  the  evidence. 

The  practice  of  those  Courts,  however,  is  open  to  the  obser- 
vation,  that  the  counsel  moving  for  new  trials  there  are  gener- 
ally the  counsel  who  were  present  at  the  trial,  and  whose  duty 
it  is  to  take  such  notes  of  the  evidence  as  will  serve  them  for  the 
purpose  of  the  motion  ;  whereas  on  similar  applications  in  this 
Court  the  counsel  are  generally  strangers  to  what  has  passed  at 
the  trial.  I  have  therefore  enquired  of  the  Taxing  Officers  of 
this  Court  as  to  what  the  practice  has  been  within  their  experi* 
ence ;  and  the  answer  I  have  received  from  Mr.  Follett,  who  is 
one  of  the  most  able  and  experienced  of  these  Officers,  is  in 
these  words : — 

**  I  consider  it  to  be  the  practice  on  application  for  a  new  trial 
of  an  issue  at  law,  to  allow  as  between  party  and  party  the  costs 
of  employing  three  counsel ;  that  is  to  say,  the  two  counsel  in 
the  cause  in  equity,  and  one  of  the  counsel  engaged  on  the  trial 
at  lc(W ;  and  to  allow  for  the  counsel  in  equity  copies  of  any 
Botes  which  may  have  been  made,  whether  by  counsel,  or  by 
the  attorney,  or  by  a  short-hand  writer,  of  the  evidence,  &c.  at 

the  trial. 
[•592]  •"  1  understand  that  there  was  formerly  a  good  deal  of  diff- 
erence of  opinion  as  to  what  were  the  proper  costs  on  such 
occasions,  but  that  about  twelve  or  fourteen  years  ago  a  case  arose 
in  which  Mr.Wainewright  was  clerk  in  court  on  the  one  side,  and 
Mr.  Sidney  Smith  on  the  other;  that  they  referred  the  case  to 
Mr.  Mills,  who,  after  communicating  with  the  solicitors,  and  con- 
sulting with  Mr.  Jackson  and  others,  decided  the  practice  to  be 
as  above  stated,  and  the  costs  were  settled  accordingly. 

"  These  cases  are  not  of  frequent  occurrence,  and  I  do  not  my- 
self recollect  any  instance  of  such  a  taxation  occurring  to  me, 
either  while  I    was  in  practice  or   since ;  but  I  understand 
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from  several  of  my  colleagues  to  whom  such  cases  have  oc« 
curred,  that  the  practice  since  the  period  above  mentioned, 
has  been  considered  settled,  and  has  been  uniformly  acted  on. 
And  I  find  by  reference  to  the  bill  of  costs,  in  Ansdell  v. 
Gomperiz,  taxed  in  1837,  which  I  have  procured  from  Sir  Gif- 
fin  Wilson's  office,  that  the  copies  of  the  short-hand  writer's 
notes  were  there  allowed  on  the  taxation  between  party  and 
party. 

"  The  reason  of  the  rule  of  allowance  in  question  I  take  to 
be  this.  The  common  law  counsel  engaged  on  the  trial  would 
have  his  own  brief,  on  which  he  must  be  presumed  to  have 
made  sufficient  notes  for  his  own  use.  But  the  counsel  who 
were  not  on  the  trial  would  have  no  brief,  nor  any  knowledge 
whatever  of  the  case  they  were  to  argue,  except  the  brief  deliv- 
ered to  them  for  the  motion.  This  brief  must  necessarily 
contain  either  a  statement  prepared  for  the  purpose,  of  what 
took  place  on  the  trial,  or  a  copy  of  some  document  already  ex- 
isting contain!  ng  that  information .  The  practice  is,  there- 
fore, to  deliver  to  the  equity  counsel  copies  *of  any  [•SOS] 
notes  which  may  be  in  existence  of  the  proceedings  on 
the  trial;  such  notes,  as  the  case  may  be,  being  taken  by  the 
counsel,  or  by  the  attorney,  or,  as  more  frequently  happens, 
being  of  course  the  more  accurate,  by  a  short-hand  writer. 

*•  Of  course  the  costs  of  employing  the  short-hand  writer  are 
not  allowed,  but  only  the  same  charge  of  3s.  4d.  a  sheet  for 
copying  his  notes,  as  would  be  charged  for  copying  the  notes  of 
the  counsel,  or  any  other  document.  And  it  should  be  borne  in 
mind  that,  if  instead  of  copies  of  notes  of  evidence,  the  solicitor 
had  to  prepare  a  statement  by  way  of  brief  for  his  counsel,  the 
charge  would  be  6s«  8d.  a  sheet  for  drawing  such  statement,  over 
and  above  the  charge  of  3s.  4d.  for  copying  it. 

'^  I  have  spoken  to  all  the  other  Taxing  Masters  on  the  subject, 
and  1  may  add  that  we  are  unanimous  in  opinion  that,  assuming 
the  ease  to  be  one  properly  requiring  that  the  counsel  should  be 
instructed  as  to  the  proceedings  on  the  trial,  the  costs  of  the 
copies  of  the  short-hand  writer's  notes  for  the  counsel  not  en- 
gaged on  the  trial  ought,  according  to  the  practice  of  this  Court, 
to  be  allowed." 

[After  reading  this  certificate  his  Lordship  proceeded :— ] 
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I  cannot  help  thinking  that  there  is  a  great  deal  of  good  sense 
in  the  reason  here  given  for  the  allowance  of  such  copies  in  a 
Court  of  Equity.  It  is  the  duty  of  the  solicitor  to  lay  before 
counsel  the  most  perfect  statement  he  can  of  what  took  place 

on  the  trial,  and  he  will  naturally  resort  to  the  short- 
[*694]    hand  writers  notes,  'exercising,  of  course,  a  discretion 

as  to  the  parts  which  he  inserts  being  essential  to  the 
support  of  the  case.  In  this  case,  the  question  at  issue  on  the 
trial  was  a  very  complicated  one ;  and  after  this  certificate  of 
the  practice,  my  order  must  be,  that  there  be  a  reference  back  to 
the  Taxing  Master  to  review  his  report,  and  to  exercise  bis  dis- 
cretion as  to  whether  the  short-hand  writer's  notes  ought  to 
have  been  furnished  to  the  counsel,  and  if  so,  to  what  extent ; 
and  to  tax  the  costs  accordingly :  but  [not]  to  allow  more  than 
two  copies.[l] 


Hills  v.  Nash. 

1844  :  March  SS.    1845:  Dec.  90. 

A  Defandant  to  a  tnit  for  winding  up  a  partnemhip  haa  a  right  to  hisist  that  tho 
Bait  ihaU  be  ao  eonttitnted  aathat  the  decree  may  be  binding  on  all  the  partiei  le 
the  paitaenhip  contract :  and,  therefore,  A  bill  by  one  agamat  another  of  life 
partner!  in  a  joint  ipeculation,  for  an  accoant  and  payment  of  the  DeTendant'a 
contributory  abare  of  an  alleged  loae  on  the  winding  up  of  the  conoem,  waa  held 
to  be  defectife  aa  to  parties,  although  it  waa  alleged  and  proved  that  the  Plain- 
tiff had,  aa  managing  partner,  made  all  the  adTaneea  himaelf,  and  thai  he  had 
aettled  with  and  releaaed  the  other  oopartnera  ;  and  it  waa  held  that  an  nndeita- 
king  by  the  Plaintiff,  to  bear  any  liability  whjsh,  on  taking  the  aeoounta,  might 
appear  to  aubeiat  againat  the  abaent  partnen  in  favor  of  the.  Defendant,  would 
not  cure  thia  defect 

Thb  bill  stated  that  in  the  month  of  April,  1S40,  the  Plaintiff 
who  was  a  com  merchant,  entered  into  a  joint  speculation  with 
one  Nash,  deceased,  (the  father  of  the  Defendants  of  that  name, 
who  were  his  executors,)  and  with  the  Defendant  Carpenter,  and 
two  other  persons  named  Sheppard  and  Webb,  for  the  puichase 

[1]  B.  C.  (Jnaa,  1845).  9  CoUyer  190,  on  a  diffarait  point,  bvt  udmng  Mt  of 
the  taiation  of  coiU  in  the  Mma  canaa. 
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and  sale  of  English  wheat;  the  tenns  of  the  agreement  betweea 
themi  which  was  a  verbal  one,  being,  that  they  should  be  inte- 
rested in  the  profits  and  losses  of  the  adventure  in  the  proportions 
of  the  quantities  of  foreign  wheat  which  they  then  respectively 
held  in  bond.  That  these  proportions  were  afterwards  ascer- 
tained to  be,  and  were  in  fact,  as  follows :  The  Plaintifi)  • 
3.9ths,  •Carpenter,  4-9ths,  Webb  l-9th,  and  Sheppard  [•SgS] 
and  Nash,  l-18th  each.  That  the  purchases  and  sales 
under  the  agreement  were  made  partly  by  the  Plaintiff,  and ' 
partly  by  Carpenter,  but  principally  by  the  Plaintiff;  that 
the  speculation,  after  having  gone  on  for  three  months,  bad  re- 
sulted in  a  loss  of  18,180Z. ;  that  it  had  since  been  wound  up, 
and  all  liabilities  in  respect  thereof  fully  discharged  by  the 
Plaintifif;  that  Nash's  share  of  the  loss  was  1010/. ;  that  Carpen- 
ter's  having  been  ascertained  by  arbitration,  had  been  settled  be- 
tween him  and  the  Plaintiff;  that  Sheppard  had  paid  his  share, 
and  that  Webb  who  was  (insolvent)  had  been  released  by  the 
Plaintiff  from  his  share  without  any  payment ;  and  that  none  of 
those  parties  had  any  claim  upon  or  liability  to  the  estate  of 
Nash  in  respect  of  the  speculation.  The  bill  prayed  an  account 
of  all  sums  received  and  paid  by  the  Plaintiff  under  the  agree- 
ment on  the  joint  account  of  himself  and  the  other  parties  to  the 
adventure,  and  payment  out  of  Nash's  estate  of  his  proportion  of 
the  loss. 

Webb  and  Sheppard  were  not  made  partie^s ;  but  they  were 
examined  as  witnesses  on  the  part  of  the  Plaintiff,  and  they 
confirmed  by  their  evidence  the  case  tnade  by  the  bill. 

The  Defendants,  the  Nash's,  by  their'answer  stated,  that  they 
knew  nathing  of  the  alleged  agreement  or  speculation,  and  tliat 
they  did  not  believe  that  their  father  had  had  any  share  in  it ;  but 
submitted,  that  if  it  should  appear  that  he  had,  Webb  and  Shep- 
pard, as  well  as  Carpenter,  were  necessary  parties  to  the  suit. 

On  the  hearing  of  the  cause  before  the  Master  of  the  Rolls,  his 
Lordship  overruled  the  objection  for  want  of  parties,  and 
made  a  decree  declaring  that  the  estate  of  *Nash  was  liable    [*596] 
to  the  l-18th  share  of  the  loss  incurred  in  the  speculation ; 
and  an  account  was  directed  of  the  dealings  and  transactions  be- 
tween the  Plaintiff  and  the  several  other  parties  to  the  specula- 
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tioQ  in  reapect  thereof;  and  the  Master  was  to  ascertain  what 
loss  was  incurred  in  it,  with  liberty  to  state  any  circumstance  speci- 
ally: and  the  Plaintiff  undertaking  to  bear  alUiabiiities  (if  any) 
which,  in  the  enquiry  so  directed,  might  appear  to  subsist  against 
Webb  and  Sheppard,  in  favour  of  the  estate  of  Nash,  it  was  ordered 
that  the  Master  should  enquire  whether  there  were  any  and,  if 
any,  what  claims  outstanding  in  respect  of  the  said  speculation; 
and  further  directions  and  costs  were  reserved. 

The  Defendants,  the  Nash's  appealed  from  the  decree ;  and 
the  appeal  now  coming  on  to  be  heard, 

Mr.  Wakefield  and  Mr.  /.  Parker  for  the  appellants,  renewed 
the  objection  for  want  of  parties,  insisting  that  it  was  of  the  essence 
of  a  suit  of  this  nature  that  all  the  parties  to  the  contract  should 
be  concluded  by  the  Master's  Report  and  the  decree  to  be  foun- 
ded thereon.  That  it  was  not  to  be  assumed  at  this  stage  of  the 
caiise  that  the  speculation  had  resulted  in  a  loss,  or  (hat  the  ad- 
vances had  been  made  by  the  Plaintiff  and  Carpenter  only,  or  that 
all  the  debts  and  liabilities  of  the  concern  had  been  discharged.  If 
any  one  of  those  allegations  should  turn  out  to  be  untrue,  the  Ap- 
pellants might  have  claims  for  contribution  against  Webb  and 
Sheppard,  for  which  they  were  not  bound  to  accept  the  under- 
taking given  them  by  the  decree.  The  course  adopted  by  the 
Plaintiff  was  a  singular  one ;  for  it  was  only  upon  the  evidence 
of  these  parties  that  he  was  entitled  to  any  decree  at  all ;  and 
yet  it  was  only  on  the  supposition  that  the  facts  deposed 
[•697]  to  by  them  were  true,  that  they*could  be  competent  wit- 
nesses ;  for  as  parties  themselves  to  the  speculation,  they 
were  obviously  interested  in  multiplying  the  number  of  the  other 
parties  to  it  in  order  to  diminish  their  own  share  of  liability.  The 
Bank  Case{a)  might  be  cited  on  the  other  side ;  but  the  doctrine 
of  that  case  was  not  now  the  law  of  the  Court.  Long  v. 
Younge.  (6) 

Mr.  Romilly  and  Mr.  Piggott  for  the  Respondent,  contended 
that,  according  to  the  case  alleged  and  proved  by  the  Plaintiff, 

(0)  2  Eq.  Cat.  Abr.  166,  pi  7.  (6)  2  Sim.  369. 
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,  Webb  and  Sheppard  were  not  necessary  parties.  That  if  the 
Appellants  had  any  confidence  in  the  truth  of  the  hypothetical 
case  set  up  by  them  at  the  bar,  they  were  not  without  their 
remedy,  as  they  might  themselves  file  a  bill  against  all  the  par- 
ties ;  but  that  it  was  not  reasonable  that  the  Plaintifi*  should  bd 
embarrassed  in  his  remedy  by  a  mere  suggestion  that  the  case 
was  not  such  as  his  witnesses  had  deposed  to. 

Mr.  Wakefield  in  reply.     ,  •:> 


1845:  Deo.  20. — The  LeRDCflANCELLORi — ThePlaintifi*isa 
corn-factor.  In  the  year  1840,  he  engaged  in  a  speculation  with  the 
testator  Nash,  Carpenter,  Sheppard,  and  Webb,  for  the  purchase  and 
sale  of  English  wheat.  The  purchases  and  sales  were  to  be  made 
by  the  Plaintiff  and  Carpenter — but  principally  by  the  former — 
on  the  joint  account,  and  at  the  joint  risk.  The  respective  par- 
ties were  to  be  interested  in  the  adventure,  according  to  the  pro- 
portions in  which  they  held  foreign  whe^t  at  the  time  of  the 
agreement.  The  dealing  continued  for  about  three  months ;  at  the 
expiration  of  which  time  a  heavy  loss  had  been  sustained, 
^amounting  to  upwards  of  18,000/.  This  suit  was  insti-  [*698] 
tuted  to  recover  from  the  personal  representatives  of  Nash 
his  proportion  of  this  loss. 

The  Defendants,  the  executors,  by  their  answer  insisted  that 
Sheppard  and  Webb  were  necessary  parties  to  the  suit.  The 
Master  of  the  Rolls  overruled  the  objection,  and  the  Defendants, 
the  executors,  have  appealed  from  that  decision. 

If  the  Plaintiff  had  agreed  separately  with  each  of  several  in- 
dividuals to  engage  with  him  in  a  speculation  of  this  sort,  and 
that  each  should  be  interested  in  the  profit  and  loss  in  a  certain 
proportion,  a  bill  might  have  been  filed  against  any  one  of  them 
to  obtain  payment  of  his  proportion  of  the  loss,  without  making 
any  of  the  other  contractors  parties ;  for  this  would  have  consti- 
tuted so  may  separate  contracts.  But  in  the  present  case  all  the* 
parties  mutually  contracted  with  each  other  to  engage  in  this 
speculation,  and  to  share  the  profit  or  loss.  It  was  a  mere  case 
of  partnership  in  a  particular  transaction  or  series  of  transaction^ 

Vol.  I.  66 
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in  which  the  business  was  to  be  transacted*  and  the  capital  ad- 
vanced, by  two  of  the  partners.  According  to  the  general  rule, 
therefore,  the  bill  being  filed  for  an  account  of  the  partnership 
transactions  by  pne  of  the  partners  against  sonoie  of  the  other 
partners,  all  the  rest  ought  to  have  been  joined  as  parties  to  the 
8uit.[L]  Is  there  anything  then  in  this  case  to  take  it  out  of  the 
general  rule  ? 

The  circumstances  insisted  upon  are  these:  That  Sheppard 
has  paid  what  is  istated  to  Jbe  his  share  of  the  loss,  and  has  ob- 
tained a  release  from  the  Plain ti£f;  that  Webb  is  wholly  unable 
to  pay,  and  has  been  excused  by  the. Plaintiff;  that  ^he  case  be- 
tween Carpenter  and  the  Plaintiff  was  referred  to  arbi- 
[*599]  tration,  *and  the  sum  awarded  has  been  paid  to  the 
Plaintiff.  But  none  of  these  transactions  are  binding 
upon  Nash  or  his  representatives,  or  can  in  any  way  aSkct  their 
rights.  It  does  not  appear  to  me  that  they  take  the  case  out  of 
the  ordinary  rule.  If  a  decree  should  be  obtained  upon  this  re- 
cord, it  will  not  have  any  force  against  those  who  are  not  parties 
to  the  record.  It  would  not  be  binding  upon  them^  if  any  dis- 
pute should  arise  between  these  parties  or  any  of  them  and 
Nash's  executors  as  to  the  proportion  of  their  contributions,  or  of 
their  obligation  to  contribute  to  the  loss,  or  respecting  any  other 
matter  arising  out  of  this  transaction. 

I  think,  therefore,  the  objection  for  want  of  parties  ought  in 
this  case  to  have  been  allowed.  This  is  the  conclusion  to  which 
I  have  come,  though  it  is  not  without  doubt  and  hesitation  that 
1  have  differed  from  the  Master  of  the  Rolls  upon  a  point  of  this 
nature. 

[I]  Evans  ▼.  Stoke*,  1  Keen,  24.  Riehardwn  y.  Hasting*,  7  Bevr.  301.  &  G. 
id.  323|  ud  see  WaUworth  t.  Holt,  4  Myl.  &  Cr.  619. 
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•Heighington  V.  Grant.  ['600] 

1644  :  Feb.  &    1845 :  Dac.  20. 

Mere  neglect  of  duty  in  an  executor,  ae  for  instance,  the  omission  to  inyest  balan- 
ces pnrsuant  to  a  direction  in  the  will,  if  nnaccompanied  by  fraud,  is  not  saoh 
miseondoct  as  to  disentitle  him  to  the  general  costs  of  a  snit  for  the  administra- 
tion of  the  estate,  althongh  it  may  subject  him  to  the  costs  of  so  much  of  the  suit 
as  was  occasioned  by  such  neglect. 

This  was  an  appeal  from  a  decretal  order  of  the  Master  of  the 
Rolls,  by  which  an  executor  and  trustee,  who  bad  been  chained 
by  the  decree  with  compound  interest  at  5  per  cent.,(a)  on  baU 
ances  which  he  had  retained  in  his  hands,  and  with  the  C03ts  of 
so  much  of  the  suit  as  sought  to  charge  him  with  such  interest 
(the  costs  of  the  rest  of  the  «uit  being  reserved)  was,  on  further  di- 
rections, allowed  his  costs  of  the  rest  of  the  suit,  as  between  so-» 
licitor  and  client,  out  of  the  estate. 

Mr.  Wakefield  and  Mr.  /Shebbeare,  for  the  appeal,  contended 
that  the  order  on  further  directions  was  inconsistent  with  the 
decree ;  for  that  an  executor  was  never  charged  with  compound 
interest  at  5  per  cent,  unless  for  misconduct  so  gross  as,  if  not 
to  make  him  liable  for  the  costs  of  the  whole  suit,  at  all  events 
to  disentitle  him  to  receive  his  costs  of  any  part  of  it,  Raphael 
V.  BoehfnJ{b)  Tebbs  v.  Carpenter,(c)  Crickelt  v.  Bethune  \{d) 

(a)  By  the  terms  of  the  decree  the  Master  was  directed  to  take  an  account  of 
the  balances  which  had  remained  in  the  hands  of  the  Defendant  at  the  end  of  each 
year  since  the  tesf-ator's  death,  and  to  compute  interest  at  5  per  cent,  on  such  bal- 
ances ;  and  in  taking  that  account  he  was  to  make  annual  rests. 

The  Master  in  proceeding  upon  this  decree  computed  interest  on  the  balances 
from  the  times  when  they  were  respectively  found  to  have  been  in  the  Defendant's 
hands,  without  adding  such  interest  to  the  principal  at  the  end  of  each  year ;  and 
the  Master  of  the  Rolls  overruled  exceptions  taken  by  the  Plaintif!  to  that  report  i 
but  on  appeal  to  the  Lord  Chancellor  (Cottenham,)  his  Lordship  reversed  that 
decision,  and  held  that  the  effect  of  that  form  of  decree  was  as  stated  in  the  text^ 

(6)  11  Ves.92,  13  Yes.  590. 

(c)  1  Mad.  290. 

i,d)  1  J.  &.  W.  586. 
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and  that  in  this  case,  if  the  Defendant  had  not  disputed 
[*60l]    *his  liabilit7  for  such  interest,  the  suit  would  never  have 
been  instituted. 

Mr.  Russell  and  Mr.  T.  Parker^  for  the  Respondent,  shewed 
from  the  record  that  the  dispute  about  interest  had  not  been  the 
only  occasion  of  the  suit,  inasmuch  as  the  bill  not  only  prayed 
the  general  execution  of  the  trusts  of  the  will,  but  contained  other 
charges  of  misconduct  against  the  Defendant  which  had  not 
been  substantiated ;  and  they  relied  upon  Flannagan  v.  Nolan,(a) 
and  Travers  v.  Toionsendj{b)  as  shewing  that  executors  were 
not  disallowed  their  costs,  unless  their  accounts  were  falsified,  or 
their  misconduct  were  such  as  to  amount  to  fraud ;  and  that  the 
mere  omission  to  invest  balances  was  not  considered  to  be  mis- 
conduct of  that  nature. 

Mr.  Wakefield,  in  reply,  insisted  that  the  accounts  of  the  exe- 
cutors had  in  this  case  been  falsified  ;  but  the  only  instances  he 
referred  to  in  support  of  that  assertion  were  a  few  items,  claimed 
by  the  executors  in  their  discharge,  as  expenses  incurred  in  the 
execution  of  the  trust,  and  which  had  been  partially  disallowed 
by  the  Master. 

1845 :  Dec.  20. — The  Lord  Chancellor.— -Where  accounts 
are  said  to  be  falsified,  it  means  that  they  contain  charges  in  the 
nature  of  fraud.  It  does  not  follow,  because  charges  are  fixed  by 
the  party  at  a  certain  sum,  and  the  Master  thinks  them  too  large, 
that  therefore  the  accounts  are  falsified. [I] 


The  Lord  Chancellor. — This  was  an  appeal  from 
[*602]    a  decree  on  further  ^directions  by  the  Master  of  the  Rolls 

(0)  1  MoUoj,  84.  (b)  Jhid,  495. 

[1]  Aeeordhig  to  the  generally  received  definition  of  the  term  **falnfy,**  as  ap- 
plied to  objections  to  an  item  of  a  aettled  accoanti  it  aeems  to  be  sufficient  to  im- 
peach it,  that  there  was  error  or  mistake  merely,  without  anything  in  the  nalnre  of 
fraud.  1  Story's  £q.  §  525.  Stoughton  ▼.  Lynch,  3  Johns.  Ch.  Rep.  SI  7.  PkiUf9 
Y.  Belden,  2  Edw.  Ch.  Rep.  1,  23.  Perkint  t.  Hart,  11  Wheat.  237.  Amcai  r. 
Brooke,  9  Fiok.  218.  BuUoek  t.  Boyd,  Hoff.  Ch.  Rep.  294.  Pal.  Pr.  &  Ag.  (Ed.  by 
Pmil.)52n.q. 
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as  to  the  question  of  costs.  The  suit  was  against  the  Defen- 
dant as  executor  of  the  will  of  Robert  Heighington  for  the  admin- 
istration of  the  testator's  estate.  The  bill  prays  that  the  rights 
of  the  Plaintiff  under  the  will  may  be  declared  and  ascer- 
tained ;  that  an  account  may  be  taken  of  the  personal  estate,  not 
specifically  bequeathed,  and  of  such  part  as  had  been  received 
by  the  Defendant,  or  might  have  been  received,  but  for  his  wil- 
ful default ;  that  an  account  may  also  be  taken  of  the  testator's 
debts,  funeral  expenses,  ice. ;  and  that  the  balance  may  be  as- 
certained  ;  and  that  the  Defendant  may  be  chained  with  interest 
on  the  balances  in  his  hands  with  proper  rests,  &c. 

The  bill  charged  that  the  Defendant  had  not  invested  the  re- 
sidue as  directed  by  the  will,  and  had  employed  the  money  in 
his  business  as  a  banker  and  shopkeeper.  The  Defendant  ad- 
mitted that  he  had  not  invested  the  money,  but  denied  that  he 
had  employed  it  in  his  business :  and  he  gave,  among  other 
things,  as  an  explanation  of  the  reason  for  not  having  invested  it, 
that  he  had  to  pay  money  from  lime  to  time  in  and  about  the 
maintenance  and  support  of  the  testator's  fieimily,  agreeably  to 
the  directions  of  the  will.  He  admitted  that  he  had  made  inter- 
est of  the  money. 

The  Plainti£fs  failed  in  that  part  of  their  case  by  which  they 
sought  to  charge  him  for  what,  but  for  his  wilful  default,  he 
might  have  received.  The  Master  of  the  Rolls,  under  these  cir- 
cumstances, directed  that  the  Defendant  should  have  the  costs 
of  the  suit,  with  the  exception  of  the  costs  of  that  portion  of  it 
which  the  Defendant  had  been  ordered  to  pay  to  the  Plaintiffs. 
The  Plaintiffs  object  to  this  part  of  the  decree.  The  cause 
had  been  several  times,  and  in  its  different  stages,  be- 
fore *the  Master  of  the  AoUs,  and  he  states,  that  this  [*603] 
second  charge  in  the  bill  had  led  in  the  progress  of  the 
cause  to  much  discussion. 

No  case  of  fraud  was  established  against  the  Defendant;  nei- 
ther were  his  accounts  falsified  in  any  material  particular.  But, 
undoubtedly,  he  ought  to  have  invested  the  property  agreeably  to 
the  directions  of  the  will.  In  omitting  to  do  this,  he  was  guilty  of 
negligence,  and  was  properly  charged  with  the  costs  arising  out 
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of  that  part  of  the  case.  With  respect  to  the  other  part  of  the 
charge,  the  decision  was  in  his  favour,  and  he  must,  therefore,  in 
all  matters,  except  as  to  that  for  which  he  has  paid  the  penalty, 
be  taken  to  have  acted  correctly.  I  am  of  opinion  therefore,  that 
he  is  entitled  to  costs  as  to  the  rest  of  the  suit,  and  more  especial- 
ly  as  those  costs  have  been  occasioned,  in  fact,  by  the  unfound- 
ed charge  made  against  him.  In  the  case  of  Flannagan  ▼.  iVb- 
lan^  the  Lord  Chancellor  Hart  observed :  "  The  Court  does  not 
visit  the  impropef  holding  of  money,  if  there  is  nothing  more, 
farther  than  by  charging  the  executor  with  interest ;  but  if  his 
account  is  falsified,  if  anything  liice  fraud  appears,  then  the  Court 
gives  costs  against  him."  And  again,  '<  he  may  have  had  a  ba- 
lance in  his  hands,  and  may  be  charged  with  interest  on  it ;  and 
he  may,  nevertheless,  be  entitled  to  have  his  costs  against  the 
fund,  if  he  has  kept  a  regular  account,  and  furnished  it  cor- 
rectly." 

In  the  case  of  Travers  v.  Townsend  the  same  learned  judge 
observes  :  If  the  evidence  had  gone  to  the  extent  that  the  execu- 
tor should  be  charged  with  a  sum  of  money  lost  by  his  default, 
yet  if  he  had  come  in  with  a  just  account  which  was  not  sur- 
charged or  falsified,  although  the  executor  must  pay  in  that  case 

the  particular  costs  incurred  in  establishing  the  matter 
[*604]    of  charge  *against  himself,  he  should,  notwithstanding, 

have  had  allowed  to  him  reasonable  costs  of  suit,  and 
passing  his  account.  Nor  is  there  anything  more  reasonable 
than  that  an  executor  answering  his  duty  of  accounting  fairly 
should  have  his  costs.  I  have  often  heard  it  laid  down  as  a 
principle,  by  some  of  the  greatest  judges,  that  an  executor,  though, 
in  the  result,  made  answerable  for  default  by  reason  of  loss  in- 
curred through  neglect,  or  chargeable  with  interest  for  retaining 
money  in  his  hands,  yet,  if  there  was  nothing  beyond  such  neg- 
ligence or  detention  of  money  against  him,  is  still  entitled  to  tlie 
costs  of  the  suit.  So  in  Raphael  v.  Bochm  before  Lord  Eldon, 
though  the  executor  was  charged  with  compound  interest,  he  got 
his  costs.  Sir  Anthony  Hart  makes  this  observation  in  speak- 
ing of  that  case  : — <<  I  was  counsel  in  Raphael  v.  Boehm.  Costs 
were  not  given  against  the  executor  in  that  case,  and  either  tho 
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Yice-Chaocellor  or  the  Reporter  mistook,  if  it  is  said  ia  Tebbs  r. 
Carpenter  that  costs  were  given  against  the  executor  in  Raphael 
V.  Boehm.  He  was  charged  with  compound  interest,  but  he  got 
his  costs." 

The  Court  does  not  visit  the  improper  holding  of  money,  if 
there  is  nothing  more,  further  than  by  charging  the  executor 
with  interest  ;[2J  but  if  his  account  is  falsified,  if  anything  like 
fraud  appears,  then  the  Court  gives  costs  against  him.[3]  I 
am  of  opinion,  therefore,  with  the  Master  of  the  Rolls,  that  the 
Plaintiff  is  entitled  to  the  costs  which  have  been  awarded  to  him 
by  the  decree. 


^Ex  parte  Van  Sandau.  [♦605] 

1845  :  April  30 ;  May  6 ;  July  3.    1846:  April  93. 

An  order  of  commitment  ought,  in  etrietneM,  to  be  prefaced  by  an  egprew  adjndi- 
cation  that  the  act  complained  of  ii  a  contempt ;  bat  the  abeence  of  each  adjudi- 
cation ie  not  a  ground  for  diecharging  mich  an  order  for  irregalarity. 

It  ia  not  irregnlar  to  engraft  upon  an  order  of  commitment  an  order  that  the  party 
committed  shall  pay  the  coetf  of  his  contempt ;  bat  if  the  order  extend  to  ehaiges 
and  expenses  as  well  as  costs,  it  is  to  that  extent  irregular. 

The  order  of  the  Court  of  Review  restraining  Mr  Van  Sandau 
from  prosecuting  his  action  for  false  imprisonment  against  Messrs. 
Turner  and  Hensman  having  been  discharged  by  the  Lord 
Chancellor,  as  above  reported,(a)  the  demurrer  put  in  by  him  to 
the  Defendant's  plea  came  on  for  argument  before  the  Court  of 
Queen's  Bench,  and  was  allowed,  on  the  ground  of  a  defect  of 
averment  in  the  plea,  relative  to  the  warrant  of  commitment, 

(a)  Suproy  p.  445. 

[2]  MaekenxU  t.  Taylor,  7  Bear.  467.     WesUner  r,  Chapnan,  1  Collyer,  177. 

[3]  When  an  executor  or  administrator  will  be  subjected  to  costs,  see  further, 
HmUeU  ▼•  UalUit,  2  Paige,  24.  PowM  ▼.  Murray,  10  Paige,  256.  Roo9ev€H  t. 
EUithorp,  Id.  415.  Wettovtr  t.  CAajnNon,  1  CoUyer,  181.  XyM  ▼.  Kitfgdon^ 
Id.  184. 
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thereby  leaving  all  the  questions  which  had  been  raised  in  this 
Court  on  the  validity  of  the  order  of  commitment^  undecided. 

In  that  state  of  things  the  appeal  petition  of  Mr.  Yan  Sandau 
DOW  came  on  again,  and  the  several  points  raised  on  the  former 
occasion  were  again  discussed  by 

Mr.  Bagshaioe  and  Mr.  Roll  for  the  petitioner. 

Mr.  Swanst&n^  Mr.  K.  Parker^  and  Mr.  Simon  contra. 

As  to  the  regularity  of  the  order  in  directing  payment  of  cosl^ 
charges,  and  expenses,  the  following  additional  cases  were  cited 
on  the  p^rt  of  the  respondents.  Bullen  v.  Oveyjji)  Lennard  v. 
AttweU,{b)  Bishop  v.  Willis.(c) 

On  a  subsequent  day 

July  3. — The  Lord  Chancellor  said  : — I  have  considered 
this  case  with  great  anxiety  at  different  times ;  but  I  think 
[*606]  *I  ought  not  to  interfere  at  this  stage  of  the  proceedings, 
unless  Mr.  Yan  Sandau  .will  consent  not  to  proceed  fur- 
ther with  the  actions ;  for  I  cannot  tell  at  present,  in  what  way 
or  on  what  scale  the  jury  will  award  damages.  If  Mr.  Yan 
Sandau  will  consent  to  go  before  the  Master,  I  will  dispose  of  all 
the  questions  as  to  costs ;  but  if  he  is  determined  to  go  on  with 
the  action,  I  will  see  first  what  the  jury  do,  for  if  I  disposed  of 
the  costs  now,  I  might  be  giving  him  costs  which  the  jury 
would  afterwards  include  in  the  amount  of  damages  which  they 
award  him. 


Mr.  Yan  Sandau  having  consented  to  these  terms^  the  case 
stood  over  for  the  Lord  Chancellor's  final  judgment. 

1846:  April  23. — ^The  Lord  Chancellor. — It  has  been 
agreed  between  the  parties  in  this  case  that  all  the  matters  in  con- 
troversy between  them,  including  the  action  in  the  Court  of 
dueen's  Bench,  should  be  left  to  my  decision,  and  I  have,  in 

(•)  16  Vea.  141.  (e)  5  Baav.  83.  n. 

(h)  17  Vei.  38S. 
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order  to  prevent  further  litigation,  undertaken  the  task  of  finally 
settling  these  disputes. 

The  first  question  to  be  considered  is  the  validity  of  the  order 
of  commitment  of  the  4th  of  February  1844.  The  order  recites 
a  petition  charging  Mr.  Van  Sandaa  with  having  written  atid 
published  a  libel  reflecting  on  the  conduct  of  the  petitioners  as 
solicitors,  in  a  miatter  depending  in  the  Court  of  Bankruptcy,  and 
upon  the  learned  Chief  Judge  of  the  Court  of  Review. 

The  libel  is  set  out  in  a  schedule  to  the  petition  and  in  the 
order,  and  the  petitioners  pray  that  Mr.  Van  Sandau  may  be  com- 
mitted to  the  Queen's  Prison  for  his  contempt  of  the 
Court,  and  that  a  warrant  may  issue  for  ♦that  purpose,  [•607] 
and  that  Mr.  Van  Sandau  may  be  ordered  to  pay  to  the 
petitioners  t|ie  costs,  charges,  and  expenses  of  that  application^ 
and  incident  thereto. 

When  this  case  was  before  me  on  a  former  occasion,  I  obser- 
ved that  the  main  question  as  to  the  validity  of  the  order  would 
depend  upon  the  consideration  as  to  whether  there  was  in  this 
case  a  sufilcient  adjudication  of  a  contempt  having  been  com« 
mitted. 

The  order  is  in  these  terms,  "  that  the  said  Andrew  Van  San- 
dau do  stand  committed  to  the  custody  of  the  keeper  of  the 
dueen's  Prison  for  his  contempt  of  this  Court  in  writing,  print* 
ing,  and  publishing  the  aforesaid  printed  paper,  so  set  out  as  afore* 
said  in  the  schedule  to  the  said  petition.'' 

The  sufficiency  of  the  order  was  questioned  in  the  action  which 
was  then  dependingin  the  Court  of  Queen's  Bench.  The  learn- 
ed judge  of  that  Coutt  did  not,  however,  decide  the  point;  the 
defects  in  the  warrant  of  commitment  rendering  it  unnecessary. 
The  qoeetion,  therefore,  still  remains  to  be  determined. 

It  was  said  on  the  part  of  the  respondents,  that  when  the  Court 
orders  a  party  to  be  committed  for  bis  contempt  in  writing  and 
pabUshiog  a  paper  which  is  set  out  in  the  order,  this  amounts  to 
an  adjudication.  It  was  contended,  that  it  was  a  sufficient  aver- 
ment diat  he  had  written  and  published  the  paper  so  set  out,  and 
that  in  so  doing,  he  had  been  guilty  of  a  contempt.  If  this  form 
of  order  had  been  used  for  the  first  time  upon  the  present  occa- 
sion, and  there  were  no  precedents  to  appeal  to  on  the  subject,  I 
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should  have  come  to  the  conclusion  that  the  order  was  insuffi- 
cient.   I  should  have  considered  it  necessary  that  there  shouW 

have  been  a  direct  and  distinct  adjudication,  and  not  by 
[*608]    way  of  inference  'and  argument  merely,  that  the  party 

accused  had  committed  the  act  complained  of,  and  Chat 
Buch  act  was  a  contempt  of  the  Court ;  that  the  order  ought,  in  these 
respects,  to  have  contained  precise  statements  corresponding,  ia 
substance,  with  the  order  of  Lord  Cottenham,  in  the  case  of  Mr. 
Lechmere  Ckarlion,{a)  of  Lord  Brougham  in  WeUesley  v.  The 
Duke  of  Beavfort,{b)  of  Lord  Hardwicke  in  the  case  of  Martin 
in  1747,(c)  and  of  the  same  learned  Judge  in  some  other  cases. 
But  I  find,  upon  enquiry  and  upon  examination  of  the  precedents 
in  cases  of  commitment  for  contempt,  that  there  are  so  many  in- 
stances, at  different  periods,  upon  the  records  of  the  Court,  in 
which  the  form  used  in  the  present  case  has  been  adopted,  and 
without  question,  that  I  think  I  should  not  be  justified  in  dis- 
ciiarging  the  order  upon  this  objection. 

In  the  case  of  the  printer  of  the  St.  James's  Evening  Po8t,(<0 
it  appears  that  certain  libellous  observations  had  been  puUisbed 
relative  to  the  proceedings  and  parties  in  a  cause,  depending  in 
the  Court  of  Chancery.  Complaint  was  made  to  the  Court, 
and  it  was  prayed  that  the  parties  might  stand  committed  to  the 
prison  of  the  Fleet,  which  was  ordered  accordingly.  The  order 
is,  in  substance,  the  same  as  in  the  present  case.  After  stating 
the  complaint,  and  referring  to  the  evidence,  it  runs  thus :  "  It 
is  ordered  that  Mary  Read  and  John  Hugginson,  for  their  con- 
tempt of  this  Court,  do  stand  .committed  to  the  prison  of  the  Fleet" 
So  in  Morgan  v.  Jones  10th  July  1745,  before  the  same  learned 
Judge  (Lord  Hardwicke,)  the  charge  was  that  Lettice  Jones  had 
beaten  the  person  who  had  served  a  subpcsna  upon  her.    The 

order,  after  stating  the  complaint  set  forth  in  the  afi&da- 
[*609]    vit,  proceeded  thus :  <<  It  is  ordered  that  the  said  'Lettiee 

Jones  be  committed  to  the  prison  of  the  Fleet  for  her 
contempt  in  beating  the  person  who  came  to  serve  the  said  sub- 
poena."   So  in  Fotherby  v.  Preston  also,  before  Lord  Hardwklca, 

(a)  2  My.  &  Cr.  316.  (e)  9  R.  &.  My.  674.  o. 

C6)  2  R.  &  My.  639.  {d)  3  Aik.  469. 
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en  the  26th  of  March  1748,  the  complaint  was,  that  Parnell  had 
married  a  ward  of  the  Court,  and  it  was  ordered  that  Parnell  for 
the  said  offence,  should  stand  committed  to  the  prison  of  the 
Fleet  A  like  form  of  order  was  adopted  in  a  similar  case  by  the 
Lord  Chancellor  in  November  1751,  and  by  Lord  Eldon  in  the  case 
oi  Priestley  V,  Lafnb.{a)  In  the  matter  of  Quick,  20th  of  December 
1806,  the  petitioner  complained  of  the  publication  of  a  case  then  be- 
fore the  Court,  accompanied  with  reflections  on  the  Court  and  the 
parties.  It  was  ordered,  (as  in  the  present  instance,  without  atiy  ex- 
press adjudication,)  ^  that  Thomas  Crowe  and  Mary  his  wife,  for 
their  contempt  in  writing  and  causing  the  said  writing  to  be  printed 
and  published,  and  the  said  James  Delahay  for  his  contempt  in 
printing  and  publishing  the  same,  do  stand  committed  to  the 
prison  of  the  Fleet." 

It  is  unnecessary  to  proceed  further  in  citing  precedents  of  this 
nature,  for  although  I  consider  the  form  of  the  order  adopted  by 
Lord  Cottenham  in  Lechmere  Charlton^s  case  and  the  other 
forms  to  which  I  before  referred  as  the  more  proper  and  correct 
forms,  yet  I  cannot  venture  in  the  face  of  these  precedents,  to  dis- 
charge the  present  order  as  insufficient  and  invalid. 

Another  objection  made  to  the  order  is,  that  it  directs  the  pay- 
ment by  Mr.  Yan  Sandau  <}i  the  costs  of  the  application.  It 
certainly  is  not  usual  in  cases  of  commitment  for  contempt,  to 
direct,  in  the  order  of  commitment,  that  the  party  com- 
mitted should  pay  the  ^coraplainant^s  costs.  The.  ordi-  [*61U] 
nary  course  is  to  confine  the  order  merely  to  the  commit- 
ment. But  when  the  party  applies  to  be  discharged,  the  Court, 
if  it  thinks  proper,  directs  the  payment  of  the  costs  as  a  condition 
of  hie  liberation*  1  have  been  furnished  with  many  precedents 
upon  the  subject,  some  of  them,  in  eases  of  great  and  aggravated 
misconduct,  in  all  of  which  the  order  of  commitment  is  silent 
as  to  the  costs,  but  which  were  afterwards  ordered  to  be  paid  as 
ac(»idition  of  the  offender's  discharge. 

But  although  this  is  the  usual  course  of  proceeding,  yet  as  the 
Court  of  Review  had  jurisdiction  over  the  subject  matter  of  the 

(a)  6  VM0y,  491,  and  Reg.  Ub.  B.  1800,  f.  5S5. 
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petition,  it  had  a  right  to  adjudicate  as  to  the  coele  in  the  cider 
of  commitment  by  its  general  authority.  In  cases  where  aj^ili- 
cation  is  made  to  commit  for  a  contempt  in  the  breach  of  an  in- 
junction,  and  the  Court  decides  that  a  breach  has  occorred,  hot 
not  a  contemptuous  breach,  and  there  is,  consequently,  no  com* 
mitment,  the  Court  will  order  the  Defendant  to  pay  the  costs 
of  the  application,  BuUen  ▼.  Ot;«y,(a)  and  Lemiard  ▼.  AltweU 
(6)  are  instances  of  this.  The  inference  from  those  cases  is,  that 
the  postponement  of  any  order  as  to  the  costs,  where  the  party 
is  committed,  is  merely  a  rule  of  convenience,  and  not  binding 
on  the  Court 

A  further  objection  has  been  made  under  this  head  that  the 
order  is  not  confined  to  costs,  but  direcu  the  payment  also  of 
the  petitioners'  charges  and  expences.  I  think  the  order  ought 
not  to  have  gone  to  this  extent  I  must,  therefore,  direct  it  to 
be  varied  by  striking  out  the  words  *<  charges  and  expences." 
The  consequence  will  be,  that  if  Mn  Van  Sandau  in- 
[*61l]  sists  upon  it,  there  *must  be  a  new  ta:(ation  under  this 
order.    In  other  respects,  the  order  must  be  affirmed. 

Next,  as  to  the  Order  of  the  8th  of  February  1844.  It  was 
founded  upon  an  application  to  vary  the  minutes  of  the  former 
order,  but  not  upon  the  ground  to  which  I  have  just  adverted. 
There  is  no  reason,  therefore,  to  disturb  this  order,  more  especi- 
ally as  the  minutes  have  no  longer  any  operation,  the  orda 
founded  upon  them  having  been  passed  and  entered. 

There  is  nothing  to  impeach  the  other  order  of  the  same  date, 
the  8th  of  February  1844,  or  the  two  orders  of  the  17th  of  the 
i^me  month  of  February. 

This  brings  me  to  the  consideration  of  the  warrant  under  which 
Mr.  Van  Sandau  was  arrested,  and  which  bears  date  on  the  19th 
pi  February  1844.  The  original  warrant  was  produced  al  the 
hearing.  By  some  mistake  or  negligence  the  seal  of  the  Court 
was  not  affixed  to  it.  This  is  contrary  to  the  31st  Order  of  the 
Rules  and  Orders  of  the  12th  of  January  1832,  which  requires 
that  the  process  of  the  Court  should  be  under  the  seal  of  the 
Court    Without,  therefore,  entering  into  the  consideration  of  the 

(a)  16  VMty,  141.  (6)  17  Veaey,  385. 
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Other  objections  which  were  argued  at  the  bftr,  1  am  of  opinion 
that  this  defect  rendered  the  varrant  invalid. 

Mr.  Van  Sandau  afterwards  applied  for  his  discharge.  Two 
orders  of  the  sume  date,  viz,  the  21s(  of  February  1844,  the  one 
a  conditional  and  the  other  an  absolute  order,  were  made  for  his 
discharge.  Considering  that  he  had  been  apprehended  under  an 
insufficient  warrant,  I  think  I  ought  to  discharge  the  condition- 
al order.  The  other,  of  course,  must  remain.  The  coq- 
9equence  of  discharging  the  conditional  order  *will  [*612] 
be,  that  Mr.  Yaq  Sandau  will  be  entitled  to  receive  back 
the  costs  of  that  order. 

The  only  question  that  remains  to  be  decided,  relates  to  the 
action  depending  in  the  Court  of  Ctueen's  Bench. 

I  am  of  opinion,  that  the  Plaintiff  is  entitled  to  a  verdict 
against  the  Defendants  upon  the  issue  joined  on  the  plea  of  Not 
Guilty.  But  adverting  to  all  the  circumstances  before  me,  and 
to  the  £GLCt  that  the  action  could  have  been  maintained  only  in 
consequence  of  a  defect  in  the  course  of  the  proceedings,  I  think 
very  moderate  damages  will  be  sufficient  to  satisfy  the  justice  of 
the  case.  I  accordingly  shall  assess  such  damages  at  lO;.  upon 
the  whole  record,  and  direct  the  Taxing  Master  of  the  Court  of 
Bankruptcy  to  tax  the  costs  of  the  action,  as  they  would  be 
taxed  in  the  Court  of  Queen's  Bench.f  I] 


*Oldfieli>  V,  ConB]£TT.  [•eiS 

1845:  JolySl;  Dec  13. 

An  appl'icatioD  by  a  party  lued  as  exeeator,  for  leave  to  defend  the  snit,  tn  forma 
poMpfria,  refoeed,  though  in  addition  to  the  nmal  affidavit,  he  swore  that  he  had 
been  prevented  by  an  injnnction  from  reeeiviog  any  tmetB,  and  §emhie,  the  re- 
sult woold  have  been  the  same  if  he  had  sworn  that  there  were  n9  assets. 

^embU,  a  party  who  is  in  contempt  for  non-payment  of  costs  in  the  suit,  is  not 
tboMby  prsvonted  from  moving  for  leave  to  defend  it  in  forma  pauperia, 

[1]  Ante  453.  n.(l) 
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IBH^-OIMM  ▼.  Cobbett. 

Whetiier  the  djacharfe  uader  the  48  G.  3.  o.  133.  of  a  party  dataiaed  imder  pn- 
eeM  of  eoatampt  for  non^Mymflot  of  costs  aadas  302.  has  the  effect  of  deariaf 
his  contempt  so  as  to  entitle  him  to  move.     Qa. 

This  was  a  motion  on  behalf  of  the  Defendant,  who  was 
sued  as  executor  of  his  father,  for  leave  to  defend  the  suit  in 
forma  pauperis.  The  motion  was  founded  on  an  affidavit  of 
the  Defendant,  stating,  in  addition  to  the  usual  declaration  of 
poverty,  that  he  had  been  prevented  by  an  injunction  from  pos- 
sessing himself  of  any  assets.  The  application  had  been  refused 
but,  as  it  was  said,  with  some  hesitation,  by  Vice-chancellor 
Knight  Bruce.[l] 

Mr.  Temple^  Mr.  Teed^  and  Mr.  Addis^  appeared  in  support  o( 
the  motion. 

Mr.  Wakefield^  coniroj  raised  a  preliminary  objection  that  the 
Defendant  had  some  time  before  been  committed  under  an  at- 
tachment for  non-payment  of  the  costs  of  certain  proceedings  in 
the  suit,  and  that,  although  he  had  been  since  discharged  under 
the  statute  of  48  G.  3.  c  123.(a)  (the  sum  for  which  he  was  de- 
tained being  under  20/.),  a  discharge  uuder  such  circumstances 
did  not  clear  his  contempt,  or  consequently  entitle  him  to  move, 
it  being  expressly  provided  by  the  statute  that  notwithstanding 
the  discharge  of  any  debtor  under  it  the  judgment  whereupon 
he  was  takep  or  charged  in  execution  should  nevertheless  con- 
tinue and  remain  in  full  force  to  all  intents  and  piurposes  except 

as  to  the  taking  of  him  in  execution. 
[*614]        *0n  the  other  hand,  it  was  insisted  that  the  discharge 

under  the  statute  put  an  end  to  the  contempt  and  to  all 
disabilities  consequent  on  it. 

Thb  Lord  Chancellor  (after  conferring  with  the  R^istrar) 
said : — I  am  told,  Mr.  Wakefield,  that  the  circumstance  of  a  party 
being  in  contempt  is  no  objection  to  his  making  the  common 

(«)  Extended  by  I  &  3  Vict.  c.  110.  s.  18.  vid.  ToUon  ▼.  Dyket,  §up  p.  439. 
[1]  The  esse  before  Vioe-Chaneellor  Koi|{bt  Brace  is  reported  1  ColIyer>  leS. 
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applicatioD  to  sue  in  forma  pauperis.  What  difference  is  there 
between  that  and  a  special  application  ?[2] 

The  argument  then  proceeded  upon  the  merits. 

In  support  of  the  motion,  Thompson  ▼.  Thompson(a)  and 
Perrot  v.  BrUient{b)  were  cited  :  and  ParculiceY.  Shepherdjifi) 
in  which  a  similar  application  was  refused,  was  attempted  to  be 
distinguished  on  the  ground  that  there  was  in  that  case  nothing 
but  the  common  affidavit,  and  therefore,  for  anything  that  ap- 
peared, the  Defendant  might  have  had  assets. 

The  Lord  Chancellor  observed,  that  it  appeared  from  the 
last  edition  of  Mr.  Beames'  book  on  Costs,  that  both  Perrot  v. 
Britten^  and  Thompson  v.  Thompson^  were  decided  on  the 
ground  that  the  Defendant  was  beneficially  interested,  and  on 
that  ground  only. 


Dec.  13. — The  Lord  Chancellor. — The  Defendant  who  was 
sued  as  executor  of  his  father  moved  for  leave  to  defend  in/orma 
pauperis.  He  relied  upon  an  affidavit,  in  which  it  was  stated 
that  he  was  prevented  from  receiving,  and  did  not 
receive  *any  part  of  the  testator's  estate  in  consequence  [*615] 
of  an  injunction  issued  before  probate  was  granted. 

The  right  to  sue  in  forma  pauperis  originated  in  the  statute 
of  Hen.  7.    This  and  the  subsequent  statute  of  Hen.  8.  are  con* 

(a)  1  Dan.  Pr.  42. 

(6)  M.  R.  18th  March  1835,  cited  in  Beamaa*  Costa,  2d  ed.  p.  79. 

(c)  1  Dick.  136. 

[3]  Am  to  the  disability  of  a  party  in  contempt,  and  what  proeeedmgs  may  be  ta- 
ken by  him,  see  Clark  ▼.  Dew,  1  Rum.  &  M.  103  ;  Vigert  ▼.  Lord  AudUy,  3  My  I. 
^L  Cr  49 ;  Brown  ▼.  Newall,  Id.  558  ;  King  y.  Bryant,  3  Myi.  Sl  Cr.  191 ;  8.  C. 
9  Sim.  54 ;  WiUon  t.  Bmtet,  3  MyL  k.  Cr.  197  ;  Petty  t.  LontdaU,  4  Myl.  k,  Cr. 
M6 ;  Miller  ▼.  HaU,  3  Sim.  k.  8ta.  331 ;  Howard  y.  Newman,  1  Moll.  331 ;  Oo- 
Utt  y.  Hart,  Id.  493 ;  Rogere  y.  Pattermn,  4  Paige,  450 :  Chwik  t.  Cremer,  1 
Coop.  Rep.  t.  Cott.  305,  and  the  additional  cases  cited  by  the  Reporter,  Ibid.  307- 
333  ;  Hawkins  Y.  Hall,  1  Beay.  73  ;  Oreen  y.  Green,  3  Sim.  394,  8.  C.  1  Coop. 
Rep.  t  Cott  306 ;  Rieketta  y.  MomingUm,  7  Sim.  200 ;  Biekford  y.  Skewee,  10 

Sim.  196 ; y.  Lord  Om-t,  I  Hog.  77 ;  Wilkin  y.  Nainhy,  4  Hare,  473 ;  Ter- 

reU  y.  Souch,  Id.  535 ;  Morrieon  y.  Mortiaon,  Id.  590 ;  1  Hoff  Oh.  Praet  450 ; 
Brittowe  y.  Needham,  3  PhiUips,  190;  Oldfield  y.  Cobbeit,  1  CoUyer,  169. 
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fined  to  actions  in  the  courts  of  common  lav  and  do  not  extend 
to  Defendants.  The  courts  of  equity  have  adopted  the  princi- 
ple of  these  statutes,  and  proceeding  further,  hare  extended  the 
relief  to  the  case  of  Defendants.  But  in  no  instance  has  the 
pririlege  ever  been  exercised  either  by  a  Plaintiff  or  Defendant 
suing  in  a  representative  character,  as  executor  or  admfaiis- 
trator. 

Lord  Hardwicke,  in  the  case  otParadice  v.  Shepherd  said  that 
<<  on  search  no  precedent  could  be  found  either  in  Chancery  or 
in  the  courts  of  common  law,  of  the  making  an  executor  or  ad- 
ministrator to  sue  or  defend  in  forma  pauperis^  This  judg- 
ment was  given  in  the  year  1745:  a  century  has  since  elapsed 
and  no  instance  of  any  such  permission  has  occurred  during  the 
whole  of  that  period.  This  seems  conclusive  as  to  the  mle 
and  practice  of  the  courts  upon  the  question.  But  the  case  does 
not  rest  here ;  the  point  has  been  raised  and  decided  in  more  than 
one  instance.  A  motion  similar  to  the  present  was  made  in  a 
cause  between  the  same  parties  before,  the  present  Master  of  the 
Rolls.  Mr  Cobbett  ai^ued  his  own  case.  The  motion  was  re* 
fused.  It  came  before  the  Court  a  second  time,  when  it  was 
elaborately  ai^ued  by  Mr  Cooper  for  Mr.  Cobbett  The 
Master  of  the  Rolls  adhered  to  his  .former  decision,  and 
stated  in  the  course  of  his  judgment,  that  the  praetice  had 
been  clearly  ascertained  by  his  immediate  predecessor  Lord 
Cottenham,  who  had  occasion  to  investigate  the  point  when  sit- 
ting at  the  Rolls.  Upon  the  general  question,  therefore  no  rea- 
sonable doubt  can  I  think  be  entertained. 
[*616]  *But  then  it  is  said  on  the  part  of  the  Defendant  that 
the  affidavit  m  Paradice  v.  Shepherd  was  merely  in  the 
common  form,  and  that  this  was  the  ground  of  the  decision ;  that 
here  there  is  a  special  affidavit  denying  assets  and  that  the  reason* 
ing  of  Lord  Hardwicke  leads  to  the  conclusion  that  upon  such  an 
affidavit  he  would  have  granted  the  application  in  Paradice  v. 
Shepherd.  But  I  think  these  observations  are  founded  upon  a 
misapprehension  of  the  effect  of  what  was  stated  by  Lord  Hard- 
wicke. He  came  to  the  conclusion  of  what  is  the  practice  of 
the  Court  on  three  grounds.  First,  the  resemblance  of  the  lan- 
guage of  the  Stat,  of  Hen.  7.  to  that  of  the  statutes  concerning  costs 
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which  do  not  extend  to  executors  or  administrators.  Secondly, 
the  absence  of  any  instance  in  which  either  Plaintiff  or  Defend- 
ant was  allowed  to  sue  or  defend  in  forma  pauperis  as  execu- 
tor or  administrator.  And,  thirdly,  the  form  of  the  affidavit 
in  common  use,  which  he  says,  applies  only  to  the  ordinary 
case  of  a  Plain tifi*  or  Defendant,  and  is  not  so  framed  as  to  com- 
prehend the  case  of  an  executor  or  administrator.  This  is  the 
whole  effect  of  Lord  Hardwicke's  observations  |n  ti\!B.f;fa.se  of 
Paradice  v.  Shepherd^  and  there  is  nothing,  I  .think^ading  lo  the 
conclusion  that  he  would  have  eonnidibKd>*ifff^ffiria:irit  statirlg 
that  the  executor  had  no  assets,  a  soffiftf^nt^fdfttKl  fcnr  departing 
from  the  rule.  \ 

The  affidavit  indeed,  in  this  case  dde^dt^je  that  there  are 
no  assets,  but  that  none  have  come  to  the  defendant's  hands  by 
reason  of  the  injunction.  I  think  such  an  affidavit  will  not 
take  the  case  out  of  the  general  rule.  No  authority  has  been 
cited  for  that  position,  nor  is  such  an  exception  anywhere  hinted 
at,  although  cases  of  a  similar  nature  must  have  frequently  oc- 
curred. If  the  Defendant  has  conducted  himself  with  propriety 
be  will  be  allowed  his  costs  out  of  the  testator's  estate.[3] 

Something  was  said  as  to  the  hardship  of  the  case,  but  it  [*6 17] 
must  be  recollected  that  in  the  Courtsof  common  law  which 
are  governed  by  the  statute,  a  Defendant  is  not  allowed,  even 
when  defending  in  his  own  right,  to  defend  in  forma  pavperis. 
I  am  of  opinion,  therefore,  that  the  motion  must  be  refused  ;  but 
as  it  seems  to  have  been  in  some  degree  countenanced  by  the 
Yice-Chancellor  Knight  Bruce,  it  must  not  be  with  costs.[4J 

[3]  The  meaniog  of  tiie  common  affidavit  nquired  on  applications  for  leave  to 
rae  or  defond  m  finrmM  paupen$  is,  that  the  party  has  not  52.  in  the  world,  besides 
SlCj  available  for  the  prosecation  or  defence  of  the  suit,  and  if  he  can  make  the 
affidavit  with  trntb  in  that  sense,  the  omission  to  sK  forth  the  details  of  his  means 
and  the  eircnmstances  which  render  them  unavailable,  is  not  such  an  omission  of 
material  fiaets  as  will  induce  the  Court  on  that  groond  to  discharfe  the  order  for 
leave  to  ane  or  defend  in  forma  pauperU,    DrM$er  v.  Morton,  2  Phillips,  28& 

[4]  As  to  the  question  of  oosu,  see  McFaddon  v*  Jenkyna,  ante,  158. 
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Man  V.  RicKETTS-tl] 

1845:  Not.  13;  Dec.  20. 

Tb«  crsditon'  aisignee  and  the  officiAl  afmgnee  have  by  the  1  &  2  W.  4.  c  5$,  a. 
25.  a  joint  title  to  the  baokrupt's  estate,  so  that  if  one  of  them  die  pending  a  sait 
in  which  they  are  co-PlainlifTs,  the  suit  may  be  continaed  by  the  other. 

The  67th  section  of  the  6  G.  4.  c.  16,  which  provides  that  a  sait  shall  not  abate  by 
the  death  or  removal  of  an  asstgnee,  bat  that  it  shall  be  preaecated  in  the  aaaie 
of  the  aasignee  **  chosen"  in  his  place,  applies,  nnce  the  incorporatioa  of  that  act 
with  the  1  &  2  W.  4  c.  56,  to  official  assignees  as  well  as  to  creditoxs*  assignees. 

The  Lord  Chancellor. — This  was  an  application  to  disr 
charge  an  order  made  by  the  Master  of  the  Roils.[2J  The  ma- 
terial facts  were  tliese : — The  suit  was  instituted  by  Mao,  the 
creditors'  assignee,  and  Lackington,  the  official  assignee  of  the 
bankrupt,  to  procure  the  sale  of  an  estate.  Man  died,  and  the 
suit  was  afterwards  prosecuted  to  a  hearing  by  Lackington 
and  a  decree  obtained.  Lackington  died  soon  afterwards,  and 
Turquand  was  appointed  official  assignee  in  his  place.  He  pro* 
cured  the  decree  to  be  drawn  up  and  passed.  Application  was 
made  to  the  Master  of  the  Rolls  for  an  order  that  Turquand's 
name  might  be  substituted  for  that  of  Lackington  in  the  suit,  and 
an  order  was  made  accordingly. 

It  was  contended  by  Mr.  Wakefield  that  the  learned  Judge 
had  no  authority  to  make  such  an  order.  Much  of  bis 
[*618]  argument  turned  upon  the  assumption  that  the  'official 
assignee  and  the  creditors'  assignee  were  not  joint  ten^ 
ents  of  the  estate,  their  title  accruing  at  different  periods  and 
from  different  persons.  There  is  no  foundation  for  such  an 
opinion.  By  the  twenty-fifth  section  of  the  1  d&  2  W.  4.  c  66- 
deeds  of  assignment  are  dispensed  with,  and  the  estate  vests 
in  the  same  manner  as  4f  such  deed  or  deeds  had  been  actually 
executed.    But  if  this  provision  had  not  been  made,  the  com- 

[1]S.  C.  anteiSSO. 

[9]  The  ease  before  the  Master  of  the  Rolli  is  reported  7  Beav.  484. 
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missioners  would  hare  assigned  the  estate  to  the  official  as- 
signee :  and  after  the  choice  of  the  creditors'  assignee,  a  second 
assignment  would  hare  been  made  to  both  of  them  jointly.  It 
follows,  therefore,  as  the  estate  vests  as  it  would  have  done  if 
there  had  been  the  usual  assignment,  that  they  have  a  joint  title ; 
and  this  is  in  conformity  with  the  twenty-second  section  of  the 
act,  in  which  it  is  enacted  that  the  official  assignee  shall  be  an 
assignee  of  the  bankrupt's  estate  and  effects,  together  with  the 
assignee  chosen  by  the  creditors.  Upon  the  death  c(  Mau,  there* 
fore,  the  whole  estate  became  vested  in  Lackington  the  survivor* 
Upon  his  death  a  new  official  assignee,  Turquand  was  appointed* 
But  by  the  sixty-seventh  section  of  6  G.  4.  c.  16,  if  an  assignee 
die  Ihe  suit  shall  not  abate ;  but  the  Court  may  order  the  name 
of  the  new  assignee  to  be  substituted  for  that  of  the  former  a8<^ 
signee,  and  the  suit  shall  proceed  as  if  it  had  been  originally 
commienced  in  his  name.  This  clause  is  by  the  sixteenth  sec- 
tion of  the  1  &  2  W.  4.  c.  66.  incorporated  into  that  act,  and  au* 
tborises  the  order  made  by  the  Master  of  the  Rolls. 

It  was  said  that  the  sixty-seventh  of  6  G.  4.  c.  16*  applies 
only  to  assignees  who  are  chosen,  and  that  it  is  confined,  there- 
fore, to  creditors'  assignees,  and  does  not  extend  to  official  as- 
signees, who,  it  is  said,  are  appointed  and  not  chosen.  But  the 
Court  would  not,  I  conceive,  be  justified  in  putting  this 
narrow  interpretation  upon  *the  act  after  its  incorpora-  [*619] 
tion  into  the  1  &  2  W.  4,  which  creates  this  new  class 
of  assignees,  and  thereby  prevent  its  application  to  the  case  of 
the  ofiicial  assignees  who  come  distinctly  within  the  mischief 
which  it  was  the  object  of  the  act  to  prevent.  I  am  of  opinion, 
therefore,  that  the  order  is  correct,  and  that  this  application  must 
be  dismissed,  with  costs. 


See  Ih^d  v.  Wttring,  1  ColL  536. 
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Andrews  v.  Walton. 

1845 :  Dec.  17. 

It  is  no  objection  to  the  re^^larity  of  a  writ  of  attachment,  that  another  similar  writ 
has  previonsly  issued  against  the  same  party,  bat  which  has  not  been  acted  oo. 

The  Lord  Chancellor. — This  was  a  motion  to  discbaigo 
the  Plaintiff  Andrews  out  of  custody  in  respect  of  a  writ  of  at« 
tachment  issued  into  London  on  the  4th  of  February  1843,  and 
returnable  immediately ;  and  the  principal  ground  upon  which 
the  Plaintiff  relied  in  support  of  the  motion  was,  that  a  former 
writ  of  attachment  founded  upon  the  same  contempt  hod  issaed 
into  London  on  the  12th  of  January  preceding,  and  which  writ 
of  attachment  was  also  returnable  immediately. 

It  was  contended  that  the  second  writ  of  attachment  could  not 
regularly  be  issued,  the  former  being  in  force,  as  it  was  said)  at 
the  time  when  the  second  writ  was  issued.  Upon  this  poiat  of 
practice  I  have  thought  it  right  to  consult  the  officers  of  the 
Court,  and  they  have  returned  the  following  certificate  :— 
[•620]  •"  The  clerics  of  records  and  writs  are  not  aware  of 
any  rule  which  prevents  a  party  abandoning  unexecuted 
process,  which  from  any  cause  he  considers  it  either  unsafe  or 
inexpedient  to  act  upon,  and  beginning  de  novo.  From  the  cir- 
cumstance of  the  second  attachment  being  founded  upon  a  nev 
affidavit,  that  was  evidently  the  case  here.  It  was  imperative 
upon  the  party  suing  out  the  writ  and  at  his  peril,  either  to 
withdraw  or  otherwise  take  care  that  no  further  proceedings 
were  taken  upon  the  first  attachment,  and,  subject  to  that  condi- 
tion, the  clerks  of  records  and  writs  are  of  opinion  that  the  sec- 
ond attachment  was  not  irregiilar." 

I  think  the  other  grounds  insisted  upon  are  equally  untenable. 
The  motion,  thereforci  must  be  refused,  and  with  costs.[l] 

[1]  Niedkamj,  Ne€dham,^otL  640.  There  isa  strong  analogy  ui  principle  betneoi 
the  aboTO  ease,  and  the  practice  at  common  law,  anthorisiog  writs  oieapitu  md  svlit- 
faeiindmm  to  he  issaed  suaultaneoasly  into  different  conntiss.    S  Dnnl.  P^.  771-S3S. 
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Brown  v.  Bamford. 

1845:  May  8.     1846:  Jane. 

Gilt  by  will  of  leaaehold  and  other  penonal  estates  to  trnatees  in  trnat  to  pay  the 
rents  &c.  to  each  penon  or  persons  as  a  married  woman  shoald,  by  writinsr  un- 
der her  hand  from  time  to  time,  bat  not  by  way  of  anticipation,  appoiot,  and,  in 
default  of  such  appointment«  or  so  far  as  the  same  should  not  extend,  into  her 
proper  hands  for  her  sole  and  separate  use,  with  a  direction  that  her  receipts,  not. 
withstanding  covertare,  shoold  be  good  disc  barges,  and  after  her  death  in  trust 
for  her  children.  Held,  upon  the  particular  terms  of  the  gift,  that  the  restraint 
on  anticipation  applied  to  an  assignment,  by  the  married  woman,  of  her  separate 
estate  as  well  as  to  an  appointment  in  ezecotton  of  her  power,  notwithstanding 
the  will  did  not  provide  that  her  receipts  alone  should  be  good  discharges. 

John  Beckett,  by  his  will,  dated  the  21st  of  September 
1832,  gave  certain  leasehold  houses  and  stock  in  the  fands  to 
trustees,  upon  trust,  from  time  to  time  during  the  natural  life  of  his 
daughter  Sophia  Bamford,  or  until  she  should  be  duly  declared  a 
bankrupt,  or  take  the  benefit  of  any  act  for  the  relief  of  in- 
solvent ^debtors  to  pay  the  clear  rents,  interest,  dividends,  [*621] 
and  proceeds  thereof  unto  such  person  or  persons  for  such 
intents  and  purposes,  and  in  such  manner  as  Sophia  Bamford  by 
any  writing  or  writings  under  her  hand,  when,  and  as  the  same 
should  become  due,  but  not  by  way  of  assignment,  charge,  or 
other  anticipation  thereof  should,  notwithstanding  her  then  pre- 
sent or  any  future  coverture,  direct  or  appoint ;  and  in  default  of 
any  such  direction  or  appointment,  or  so  far  as  the  same,  if  in- 
complete, should  not  extend,  into  her  proper  hands  for  her  sole 
and  separate  use,  independent  of  the  debts,  control,  or  interference 
of  her  then  present  or  any  future  husband  ;  for  which  purpose, 
the  testator  thereby  directed  that  the  receipts  in  writing,  under 
the  hand  of  his  daughter  Sophia  Bamford  should,  notwithstand- 
ing any  such  coverture  as  aforesaid,  be  good  and  sufficient  dis- 
charges for  the  last-mentioned  rents,  interest,  dividends,  and  pro- 
ceeds, or  so  much  thereof  as  should  in  such  receipts,  respective-^ 
ly,  be  expressed  to  have  been  received ;  and  from  and  after  the 

.     (•)  U  Siffl.  127. 
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decease  of  his  daughter  Sophia  Bamford,  or  such  her  bankruptcy 
or  insolvency  as  aforesaid,  which  should  first  happen,  then  ia 
trust  for  all  and  eTer^,  or  such  one  or  more  of  her  children  as 
therein  mentioned. 

Sophia  Bamford  having,  by  a  paper  writing  under  her  hand, 
undertaken  to  guarantee  a  debt  due  to  the  Plaintifis  from  her 
8on-in  law,  who  afterwards  became  bankrupt,  this  bill  was  filed 
praying  a  declaration  that  her  income,  tinder  the  deed,  was  liable 
to  make  good  the  debt,  and  for  consequential  relief.  Sophia 
Bamford,  her  husband,  and  the  trustees  of  the  will  put  in  a 
general  demurrer  to  the  bill,  which  the  Yicc-Chancellor  of  Eog* 

land  oyerruled.(a) 
[*622]  *The  Defendants  appealed  from  that  decision,  and, 
after  the  appeal  had  been  argued  by  Mr.  Bethel!  and 
Mr.  Baily  for  the  Appellants,  and  Mr.  Stuart  and  Mr.  Simpson 
for  the  Respondents,  the  Lord  Chancellor  expressed  an  opinion, 
in  conformity  with  that  of  the  Vice-chancellor ;  but  afterwards 
desired  that  the  case  might  be  re-argued  by  one  counsel  on  each 
side. 

The  appeal  was,  accordingly,  now  re-argued  by 

Mr.  Bethell  for  the  Appellants. 

\    Mr.  Stuart  for  the  Respondents. 

In  support  of  the  appeal,  it  was  contended,  that  the  doctrine 
on  which  the  Vice-Chancellor's  judgment  was  founded — that, 
under  a  settlement  in  this  form,  a  married  woman  took,  colla- 
terally to  her  limited  power  of  appointment,  an  estate  in  the 
property,  which  she  might  deal  with  to  an  extent  beyond  that 
to  which  she  was  restricted  in  the  exercise  of  the  power, — ^was 
inconsistent  with  the  history  of  many  previous  cases.  In  Pybus 
V.  Smith,{b)  for  instance,  where  there  was  no  express  restraint 
on  anticipation,  the  argument  mainly  turned  upon  whether  such 
a  restraint  could  be  implied  from  the  words  "  from  time  to  time," 
in  the  clause  relating  to  the  power— a  question  which  would 
have  been  quite  immaterial,  if  the  wife  had  been  supposed  to 

(a)  11  Sim.  127.  (b)  9  B.  C.  C.  340. 
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have  an  absolate  estate  which  she  could  deal  with  independent* 
ly  of  the  power.  The  same  observation  applied  to  Ellis  v. 
Atkinson{a)  and  Barton  v.  Briscoe.(b)  Equally  inconsistent,  it 
was  said,  with  such  a  doctrine  was  the  language  of 
Lord  Eldon  in  Jackson  v.  ^Hobhous€{c)  and  Parkes  v.  [•623] 
White.{d)  **  If  the  contract,"  observed  his  Lordship  in 
the  latter  case, ''  makes  her  a  feme  sole,  her  faculties,  the  nature 
and  extent  of  them,  are  to  be  collected  from  the  terms  of  the 
instrument  making  her  such  :"  now  one  of  those  faculties  was 
the  facuUas  disponendii  which,  according  to  Lord  Eldon,  was 
not  to  be  implied  as  incident  to  the  estate,  but  to  be  regulated, 
as  it  was  created,  by  the  express  terms  of  the  instrument.  In 
Chassaing  v.  Parsonagejie)  where  the  property  of  a  female  ward 
of  Court  was  settled  under  the  direction  of  the  Court,  with  a 
clause  against  anticipation,  the  limitation,  in  default  of  appoint- 
ment, was  the  same  as  in  the  present  case.  And  in  Moore  v. 
Moore{g)  before  Vice-Chancellor  Knight  Bruce,  and  Harnett  v. 
M*Dougal{h)  before  the  Master  of  the  Rolls,  where  the  same 
question  arose  on  instruments  not  substantially  different  from 
the  present,  and  this  decision  of  the  Vice-Chancellor  of  England 
was  cited,  those  learned  Judges  had  refused  to  follow  it. 

On  the  other  hand  it  was  said,  that  the  doctrines  of  the  Court, 
with  respect  to  separate  property  and  its  incidents,  had  been  so 
greatly  modified  and  extended  by  recent  decisions,  particularly 
that  of  Owens  v.  Dickensonjlji)  that  no  inference  could  be 
drawn  from  the  apparent  inconsistency  which  had  been  suggest- 
ed between  the  reasoning  adopted  in  the  older  cases,  and.  the 
principle  of  the  decision  now  under  appeal.  That  the  only  thing 
which  those  cases  could  now  be  legitimately  cited  to  prove,  was, 
that  an  intention  to  restrain  a  feme  covert  in  the  power  of  dis- 

(a;  Ibid.  563. 
(b)  Jac.  6a3. 
(e)  2  Meri.  483. 

(d)  11  Ves.  209.    Sea  page  SSI. 
(0  5  V««.  15. 
{g)  1  CoU.  54. 
*   (Jk)  M.  R.  Febroary  18i5.  [Reported  8  Beav.  187.    See  infra,  p.  627  n.  2] 
(f)Cr.  &Phm.48. 
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posing  of  property  given  to  her  separate  use,  must  be  expressed 
in  clear  and  unequivocal  terms,  or  the  Court  would  not 
[*624]  give  effect  to  it.  Medley  v.  Hor(on.{a)  *And  that  in 
this  case,  the  will  not  having  provided  that  the  receipts 
of  the  married  woman  should  alone  be  sufficient  discbarges,  she 
took  the  property,  so  far  as  her  estate,  (as  distinguished  from  the 
power,)  was  concerned,  without  restriction  :  for  that  there  was 
uo  reason  why  the  distinction  between  a  power  and  an  estate, 
which  had  been  laid  down  in  Cox  v.  ChamberlaiTi{b)  ditid  Roach 
V.  WQdham^{c)  should  not  apply  to  the  separate  estate  of  a 
married  woman  as  well  as  to  other  cases.  Barrymore  v. 
Eilis.id) 


1816 :  June. — The  Lord  Chancellor. — This  was  an  appeal 
from  an  order  of  the  Yice-Chancellor  of  England.  When  the 
case  came  first  before  me,  I  expressed  an  opinion  upon  it,  in  ac- 
cordance with  the  judgment  of  the  Yice-Chancellor ;  but  after- 
wards, entertaining  doubts  as  to  the  correctness  of  that  opinioni 
I  directed  the  case  to  be  again  argued.  The  result  of  that 
argument,  and  the  subsequent  consideration  of  the  case^  have 
led  me  to  change  the  opinion  I  had  previously  formed.  [His 
Lordship  here  read  the  clause  of  the  will  on  which  the  question 
arose,  and  proceeded: — ] 

It  was  obviously  the  intention  of  the  testator,  that  the  income 
of  this  property  should  be  kept  entire,  for  the  use  of  his  daugh- 
ter, and  that  it  should  not  be  charged  or  disposed  of,  except  as 
the  successive  payments  should  become  due — that  it  should  not, 
in  any  way,  be  anticipated.  It  cannot  reasonably  be  supposed 
that  he  would  be  so  careful  as  he  evidently  was  to  exclude  one 
mode  of  anticipation,  and,  at  the  same  time,  mean  to  have  the 
property  subject  to  alienation,  even  to  its  full  extent,  in  another 

form  .[1] 
[♦626]    ♦The  question,  therefore,  is,  whether  the  terms  made  use 

(a)8Jur.853.  («)  6  Eart,  289. 

(b)  4Vot.e31.  (rf)8  Sim.  1. 

[1]  Whether  anticipation  most  be  pfohibited  in  ezpiess  terme,  w  Seott  t.  Dmw, 
4  Myl.  ^  Cr.  89.    Mtwre  t.  Jfoorf,  1  Collyer,  57. 
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of  by  the  testator,  are  sufficient  to  enable^  the  Court  to  give 
effect  to  that  intention. 

The  trust  is  to  pay  the  rents,  &c.,  "  to  such  person  as  Sophia 
Bamford,  by  any  writing  under  her  hand,  when,  and  as  the 
same  shall  ^come  due,  but  not  by  way  of  assignment,  charge, 
or  other  anticipation  thereof,  shall  direct  or  appoint,  and  in  de- 
fault of  any  such  direction  or  appointment,  or  so  far  as  the  same, 
if  incomplete,  shall  not  extend,  into  her  proper  hands,  for  her  sole 
and  separate  use."  The  right  to  appoint  is  not  to  be  exercised 
till  the  rents  or  other  income  become  due,  and  then  only  to  the 
extent  of  what  is  so  due.  In  default  of  any  such  appointment, 
the  rents,  d&c,  then  due,  and  those  only,  on  so  much  of  them  as 
shall  not  have  been  appropriated  by  the  appointment,  are  to  be 
paid  into  her  own  hands.  All  this  is  very  clearly  and  precisely 
expressed. 

The  negative  words  in  the  clause,  viz. — *'  But  not  by  way  of 
assignment,  charge,  or  other  anticipation,"  remain  to  be  consid- 
ered. The  question  depends  upon  the  effect  of  these  words. 
The  daughter  Sophia  Bamford  is  not  allowed,  by  means  of  any 
assignment,  charge,  or  other  anticipation,  to  direct  the  payment 
or  application  of  the  rents,  d&c,  by  the  trustees.  But  any  assign- 
ment, charge,  or  anticipation,  if  effectual,  would  operate  as  a  di- 
rection ;  and  this  was  evidently  so  considered  by  the  testator  or 
other  person  who  framed  this  clause.  The  effect,  therefore,  of 
the  prohibition  is,  to  restrain  Sophia  Bamford  from  assigning, 
charging,  or  in  any  manner  anticipating  the  income,  or  exercis* 
ing  any  dominion  or  control  over  her  life  estate,  except  in  the 
form, and  under  the  restrictions,  contained  in  the  power  of 
appointment.  She  is  precluded  from  assigning,  *charg-  [*626] 
ing,  or  in  any  manner  anticipating  the  rents  or  other  in- 
come, but  she  is  permitted  when  and  as  they  become  due,  but 
not  before,  to  direct  the  application  of  them,  and  in  default  of  any 
such  direction,  they  are  to  be  paid  into  her  own  hands.  I  think 
this  is  the  true  construction  of  the  clause,  and  it  corresponds  with 
what  I  cont^ider  to  have  been  the  intention  of  the  testator,  viz. — 
that  the  continuance  of  the  income  during  his  daughter's  life^ 
should  be  secured  for  her  benefit. 

VoL.L  .69 
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The  case  does  not  depend,  in  any  degree,  upon  the  lenns  of 
the  receipt  clause.  The  observation  of  the  learned  Judge,  upon 
this  point,  appear  to  have  arisen  from  what  occurred  incidentally 
in  the  course  of  the  discussion.  I  certainly  do  not  understand 
that  the  decision  was  rested  upon  any  such  ground.  His  Hon- 
our considered  that  the  case  came  within  the  principle  upon 
which  he  had  decided  that  of  Barrymore  v.  Ellis^  viz.-— that 
where  a  limited  power  of  appointment  is  created,  and,  in  defanit 
of  the  execution  of  such  power,  the  estate  is  given  generally  to 
the  same  person,  it  is  competent  to  the  donee  to  dispose  of  the  es- 
tate without  regard  to  the  power  ;  the  execution  of  which  he  is 
at  liberty  to  waive  or  abandon. 

The  question,  however,  is  not  as  to  the  principle  so  stated,  bat 
as  to  the  application  of  it  to  the  present  case.  I  think  it  has  no 
such  application ;  that  the  restriction  against  anticipation  ex- 
tends to  the  whole  gift ;  that  this  is  the  true  construction  of  the 
bequest,  and  that  it  corresponds  with  what  appears  to  have  been 
the  manifest  intention  of  the  testator. 

I  may  further  observe,  that  the  clause  in  question  is,  in  all  its 
[*627]  material  parts,  the  same  as  in  the  settlement  stated  *inthe 
case  of  Barton  v.  Briscoe,(a)  That  case  was  very  much 
considered,  both  by  the  Court  and  at  the  bar  ;  but  it  would  have 
been  wholly  unnecessary  to  discuss  the  important  question  there 
decided,  if  it  had  been  supposed  that  the  clause  would  have  ad* 
mitted  of  the  interpretation  put  upon  it  in  the  present  instance 
by  the  Vice-Chancellor. 

The  appeal  must  be  allowed,  and  the  demurrer  allowed,  hot 
without  costs.[2] 

(a)Jac.  603. 

[2]  See  the  next  caae.  Property  was  held  in  trnat  to  pay  the  diyidenda  to  muk 
penooB  as  a  married  woman  should,  but  not  by  way  of  anticipation,  appoint,  and  io 
defonlt  of  appointment,  to  her,  for  her  separate  use,  and  it  was  declared  that  the 
Mceipta  of  her  or  her  appointee  should  be  good  disehaifes ;  it  was  held,  that  dia  oobM 
not  by  anticipation,  charge  the  diridends  not  aecnied  doe.  Lord  Langdale,  H 
R.  "  I  am  of  opinion,  that  to  give  efiect  to  such  a  charge  as  this,  woaM 
be  to  act  in  direct  contradiction  to  the  plain  intention  and  language  of  the  settle- 
ment, which  distincUy  eipresses,  that  the  appointment  of  Mrs.  A.  shall  not  be  by 
way  of  assignment,  di8cha)-ge,  or  other  anticipation.    Harmit  y.  MaeDtugtH,  8 


CASES  IN  CHANCERY.  627 

1846.— Baggett  ▼.  Meux. 


Baogett  d.  Meux. 

1846:  March  19. 

A  court  of  equity  will  giv«  effect  daring  coverlare  to  a  clause  in  restraint  of  aliena* 
tioD,  annexed  to  a  gift  to  a  married  woman  for  her  separate  use,  whether  the 
subject  of  the  gift  be  real  or  personal  estate,  or  whether  it  be  in  fee  or  only  for 
Ufe. 


On  the  hearing  of  an  appeal  in  this  case  from  the  decree  of 
Yice-Chancellor  Knight  Bruce,(a)  the  argument  turned  chiefly 
on  the  question,  whether  a  clause  in  restraint  of  alienation,  an- 
nexed to  a  legal  devise  in  fee,  of  real  estate  to  a  married  woman 
for  her  separate  use,  was  effectual  during  the  coverture, 

Mr,  Russell  and  Mr.  Freelingy  for  the  Appellant,  in  support 
of  the  negative,  attempted  to  distinguish  the  case  of  real  from 
that  of  personal  estate,  on  the  ground  that  both  the  property  of 
a  married  woman  in  the  latter,  and  her  power  of  disposition  over 
it,  being  creatures  of  equity,  might,  by  the  same  jurisdiction,  be 
modified  and  restricted  to  any  extent ;  but  that  in  the  case  of 
real  estate,  which  a  married  woman  had  power  to  dispose  of  by 
the  common  law,  that  power  could  not  be  controlled  by 
*the  terms  of  the  gift,  any  more  than  in  the  case  of  a  male.  [*628] 
They  also  observed  that  the  Irish  Fines  and  Recoveries 
Act(6)  contained  an  express  proviso  that  the  clauses  relating  to 
conveyances  by  married  women  should  not  apply  to  cases  in 


(a)  See  1  Cell.  13S,  where  a  detailed  statement  of  the  case  will  be  found. 
(^)4&5W.  4,0.92,8.79. 

Beav.  187.  In  Madley  t.  Horton,  14  Sim.  222,  it  was  held  on  the  construction  of 
a  will,  that  a  power  of  appointment  ft?en  to  a  married  woman,  was  not  limited  by 
a  mboequent  restrainm;  clause.  Shadwell,  V.  C.  «  Aecordinff  to  the  weii 
known  rule  of  law,  yon  cannot  giye  a  lady  a  power  of  disposing  of  a  fand, 
and  aftorwardssay  that  sho  shall  not  dispose  of  it :  therefore  it  is  quite  consistent 
with  what  was  decided  in  Acion  ▼.  White,  (1  Sim.  6t  Stu)  4'39  and  the  general 
understanding  of  the  profession,  independently  of  Brown  t.  Bamford,  and  Barry 
i»Mr«y.£i/if,  (8Slm.l.r 
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which  there  was,  by  the  terms  of  the  gift,  a  restraint  on  aliena- 
tion ;  whereas  there  was  no  such  proviso  in  the  English  Act.[l] 
In  answer  to  which. 

The  Lord  Chancellor  observed,  that  the  Irish  Act  was 
subsequent  in  date  to  the  other,  and  that  he  took  that  clause  to 
be  an  expression  by  the  legislature  of  what  was  meant  by  the 
former  Act. 

Mr.  Swanston  and  Mr.  Busk^  contra. 

The  Lord  Chancellor  after  disposing  of  the  other  points 
of  the  case  in  a  few  words,  said,  with  respect  to  this  : — After  the 
case  of  Tullett  v.  Armstrong^{a)  there  can  be  no  doubt  about 
the  doctrine  of  this  Court  respecting  the  propertygiven  to  theseparate 
use  of  a  married  woman :  and  it  is  clear  that  that  doctrine  applies  as 
much  to  an  estate  in  fee  as  to  a  life  estate.  The  object  of  the 
doctrine  was  to  give  a  married  woman  the  enjoyment  of  property  in- 
dependent of  her  husband  ;  but  to  secure  that  object,  it  was  abso- 
lutely necessary  to  restrain  her  during  coverture  from  alienation. 
The  reasoning  evidently  applies  to  a  fee  as  much  as  to  a  life  es- 
tate, to  real  property  as  much  as  to  personal.  The  power  of  a 
married  woman,  independent  of  the  trust  for  separate  use,  maybe 
different  in  real  estate  from  what  it  is  in  personal :  but  a  Court 
of  Equity  having  created  in  both  a  new  species  of  estate,  may 
in  both  cases  modify  the  incidents  of  that  estate. 

Appeal  dismissed,  with  costs.[2] 

(a)  4  My.  &  Cr.  377.    [S.  C.  1  Beav.  1.    1  Keen,  429.] 

[1]  It  seems  that  antieipatton  most  be  prohibited  in  terms,  or  at  least  the  intention 
to  restraia  most  be  apparent.  Scott  v.  Damt^  4  Myl.  dt  Cr.  89.  Ifoore  T.  tftow, 
1  Collyer,  57.  Form  of  clanse  af^ainst  anticipation,  in  amarriajre  settlement  TtmfU 
V.  Hdwley,  1  8and.  Ch.  R.  178. 

[9]  See  the  preceding  ease  and  Ibid  p.  627  n.  (2)  Barton  ▼.  Briaeoe,  Jte.  603. 
Bnnon  y.  Poeoek,  2  Russ.  &  M.  210.  Nedby  y.  Nedby,  4  Myl.  &;  Cr.  367.  John- 
9on  y.  JohMotit  1  Keen,  648.    Stead  v.  NeUon,  2  Beay.  24S.    Smmu  y.  Herwood, 

1  Keen,  7.  Tawney  y.  Ward,  I  Beay.  568.  Clark  y.  Jaequew,  Id.  35.  Moore  t. 
jifoere,  1  Collyer,  54.  An  unconditional  gift  of  a  chattel,  or  a  chattel  interest  to  a 
feme  covert,  is  subject  to  the  marital  rightsof  the  husband.    Hewitt  y.  Lvrd  Doere, 

2  Keen,  622,  30.    Shirley  y.  Shiriey,  9  Paige,  363.    Penonal  chattels,  bequeathed 
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^Foster  v.  .Smit^.  [*629] 

1845 :  March  4.  6. 

Upon  a  devise  of  real  estatei  i&  tfnst,  to  reeeive  the  rents,  and  thereout  to  pay  to 
the  testator's  widow  an  annuity,  and  "  from  and  immediately  after  her  death" 
to  convey  the  estates  to  his  three  sisters.  Held,  (reversiog  the  decision  below,) 
that  the  annuity  wn»  a  oharge  only  on  the  rents  whioh  accrued  during  the  life  of 
the  widow,  and  not  on^he  corpus  of  the  estates. 

The  question  fn  *thfiS'  case  arose  upon  the  construction  of  a 
willy  by  which  the.tiBStator  devised  his  freehold  and  leasehold  es« 
tates  to  trustees^  oh  trust  to  receive  the  rents,  issues,  and  profits 
thereof,  when  and  as  they  should  become  due  and  payable,  and 
thereout  to  pay  to  his  wife,  if  she  should  survive  him,  the  clear 
annuity  of  200/.  during  the  term  of  her  natural  life,  for  her  sole 
and  separate  use,  and  not  to  be  subject  to  the  control  or  en- 
gagements of  any  future  husband ;  the  said  annuity  to  be  paid 
by  four  equal  quarterly  payments,  on  Lady-day,  Midsummer* 
day,  Michaelmas-day,  and  Christmas-day,  without  any  deduc- 
tion for  taxes ;  the  first  quarterly  payment  to  be  made  on  Fuch 
of  the  said  days  as  should  happen  next  after  the  testator's  decease 
and  from  and  immediately  after  the  decease  of  his  wife,  then 
upon  this  further  trust,  that  they,  his  said  trustees,  or  the  survi- 
vor, &c.,  should  convey  and  assign  his  said  freehold  estate  unto 
and  to  the  use  of  his  three  sisters,  their  heirs  and  assigns  forever  as 
tenants  in  common  :  and  upon  this  further  trust,  as  to  his  said  lease- 
hold estate,  that  upon  and  immediately  after  the  decease  of  his  said 
wife,  they,  his  said  trustees,  or  &c.,  should  assign  all  and  sin- 
gular his  said  leasehold  premises  to  his  said  three  sisters,  to  hold 

to  a  single  woman  for  her  separate  use,  but  without  the  intervention  of  any  trus- 
tee cannot  be  seised  in  execution  by  a  judgment  creditor  of  an  after-taken  hus- 
band. Ntwland9  V.  Paynler,  4  Myl.  &>  Cr.,  408.  But  if  a /cms  eoftert  who  has  a 
separate  estate,  purchases  articles  of  furniture  with  the  rents  aud  profits  of  such  es- 
tate, and  pats  them  into  the  possession  of  her  husband,  without  aay  agreement  or 
understanding  with  him,  that  he  shall  hold  them  as  her  trustee,  or  that  the  title 
■hall  be  vested  in  any  other  person  for  her  separate  use,  the  articles  thus  purchased 
beoome  the  property  of  the  bosband,  and  are  liable  to  be  sold  for  his  debU.  Shirley 
r.  Skk-Uy,  9  Paige,  363. 
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to  them,  their  executorS)  &c.,  for  all  the  residue  of  the  terms 
which  might  then  be  unexpired  therein,  in  equal  shares,  and 
upon  and  for  no  other  use,  trust,  or  purpose  whatsoever.  And 
he  named  the  same  three  sisters  his  residuary  legatees. 

The  testator  died  in  1823.  For  some  years  after  bis 
death  the  rents  of  the  estates  were  sufficient  to  pay  the 
[*630]  'annuity  to  the  widow ;  but  afterwards  they  became  in- 
sufficient ;  and  upon  her  death  in  July  1839,  there  was 
an  arrear  of  466/.  due  to  her,  which  her  executors  prayed  by  this 
bill  might  be  raised  by  sale  or  mortgage  of  the  estates.  And 
the  7ice-ChanceIlor  Knight  Bruce  being  of  opinion  that  the  an- 
nuity was  a  charge  on  the  corpus  of  the  estates,  decreed  accor- 
ding! y.(a) 

An  appeal  by  the  sisters  from  that  decision  now  came  on  to 
be  heard. 

Mr.  Anderdon  and  Mr.  Willcock^  for  the  Plaintiffs  in  support 
of  the  decree. 

The  primary  intention  of  the  testator  was  to  make  a  certain 
definite  and  specific  provision  for  his  widow.  All  the  other  di- 
rections in  the  will  are  subsid4]ary  and  secondary  to  that,  and, 
unless  clearly  inconsistent,  must  bend  to  it ;  Arundell  v.  Arun- 
delly{b)  Boyd  v.  Buckle,{c)  The  direction  to  pay  the  annuity 
out  of  the  rents  and  profits  ^'  as  and  when  they  accrue,"  which 
will  be  relied  on  by  the  Appellants,  was  merely  to  give  perma- 
nence to  the  provision,  and  to  prevent  anticipation ;  although 
technically  it  might  not  "be  sufficient  for  that  purpose.  A  trust 
to  be  performed  out  of  rents  and  profits  will  be  constnied  a 
charge  on  the  corpus^  unless  there  is  something  in  the  context 
inconsistent  with  such  construction ;  Allan  v.  Backhoiise.{d) 
Here,  the  only  indication  of  a  contrary  intention  is  the  direction 
''from  and  immediately  after  the  death  of  the  widow,  to  convey 
the  estates  to  the  sisters."  But  in  Baines  v.  Dixon^{e)  where 
there  was  a  similar  direction.  Lord  Hardwicke  says,  "  There 

(a)  See  2  Y.  &.  Coll.  C.  C.  193.  (<i)  9  Veg.  &  B.  65. 

{b)  1  MyL  &  K.  3J6.  («)  1  Yes.  Sen.  41. 

{€)  10  Sim.  595. 
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have  been  many  cases  of  devises  to  trustees  to  pay  debts 
out  of  profits,  and  then  to  convey  the  *iands :  yet  that    [*631] 
shal]  not  hinder  a  sale,  and  never  has  been  thought  suf- 
ficient to  limit  profits  to  annual  profits,  which  would  overturn 
many  cases."    In  this  case,  "  from  and  immediately  after  her 
decease,'^  means,  after  satisfaction  of  the  previous  trusts. 

The  Lord  OHANCELiiOR.— The  testator  evidently  did  not 
contemplate  that  the  rents  would  be  deficient :  it  is  impossible 
to  speculate  on  what  he  would  have  done  if  he  had  forseen  the 
deficiency.  The  only  question  is,  what  the  words  import.  You 
propose  to  introduce  another  term — that  if  the  rents  be  insuffi- 
cient, then  ^he  trustees  shall  continue  to  receive  the  rents  after 
the  death  of  the  widow  until  the  annuity  shall  be  satisfied,  and 
then  convey.  It  would  be  a  very  different  thing  if  there  were,  # 
in  the  first  instance,  a  gift  of  an  annuity,  and  a  charge  of  it  upon 
the  estate,  and  then  a  direction  to  the  trustees  to  pay  it  out  of 
the  rents. 

Mr.  Anderdon. 

If  the  intention  had  been,  to  confine  the  charge  to  the  rents 
which  should  accrue  during  the  life  of  the  annuitant,  the  obvi- 
ous way  of  giving  effect  to  it  would  have  been  to  limit  the 
estate  to  the  trustees  during  her  lifetime,  and  then  over  to  the 
sisters. 

Mr.  Wigfam  and  Mr.  Toller^  for  the  Appellants. 

The  principle  of  Allan  v.  Backhouse  and  that  class  of  cases 
is  founded  upon  the  necessity  of  raising  a  gross  sum  at  a  particu- 
lar time,  and  has  but  little  application  to  a  case  like  the  present. 
And  what  Lord  Hardwicke  says  in  Baines  v.  Dixon  refers  to  the 
debts,  not  to  the  legacies,  which  he  held  to  be  payable  out  of  the  an- 
nual rents  only,  and  not  out  of  the  corpus^  relying  upon  the 
•words  "  as  the  profits  of  the  estate  should  advance  the  [*632] 
money."  There  is,  at  least,  as  strong  an  indioation  of  a 
similar  intention  here  in  the  direction  to  pay  the  annuity  out  of  the 
rents  <'  as  and  when  they  should  accrue,^  and  to  convey  the  estates 
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"  from  and  immediately  after  the  death  of  the  widow.'*  The 
Court  is  asked  to  say  that  tiie  estate  shall  not  go  over  in  the 
very  event  in  which  the  will  says  it  shall.  The  cases  of  analo-' 
gy  mentioned  by  the  Tice-Chancellor  are  cases  in  which  the 
Court  held  that  the  estate  should  go  over  in  an  event  which, 
though  not  actually  specified  by  the  testator,  was  evidently 
within  the  meaning  of  the  events  which  he  had  specified  ;  for 
instance,  the  event  of  there  being  no  child  was  considered  to  be 
included  in  the  event  of  all  children  dying  under  twenty-one^  as 
if  the  event  expressed  had  been  that  of  no  child  attaining  twen- 
ty-one.  Kendall  r.  Russell{a)  has  but  slight  resemblance  to 
this  case ;  but,  so  far  as  it  goes,  it  is  in  favour  of  the  Appel- 
lants. 


Mr.  Anderdon^  in  reply. 


The  Lord  Chancellor,  after  stating  the  wilt  and  the  cir- 
cumstances out  of  which  the  question  arose,  proceeded  as  fol- 
lows:— 

There  can  be  no  doubt  that,  if  the  trust  had  simply  been  to  re- 
ceive the  rents,  issues,  and  profits  of  the  estates,  when  and  as  the 
same  should  become  due  and  payable,  and  thereout  to  pay  to  his 
wife,  if  she  should  survive  the  testator,  an  annuity  of  2O0L  for 
her  life,  that  this  would  have  been  a  charge  upon  the  rents 
&c.,  until  the  whole  amount  of  the  annuity  with  the 
[•633J  'arrears  had  been  paid.  And  the  trustees  after  the 
death  of  the  widow  would  have  been  bound  to  apply 
the  rents,  &c.  accordingly.  But  in  this  case  a  new  trust  arises 
on  her  death  ;  for  the  trustees  are  directed,  "  from  and  imme- 
diately after"  that  event,  to  convey  the  estate  to  the  sisters ;  and 
if  they  perform  their  trust,  which  I  think  they  are  bound  to  do^ 
they  would  be  disabled  from  applying  the  subsequent  rents  to 
the  discharge  of  the  arrears.  To  obviate  this,  it  is  proposed  to 
construe  the  direction  to  convey  to  the  sisters  on  the  death  of  the 
widow,  as  if  it  had  been  a  direction  to  convey,  subject  to  the  an- 

(«)  3  Sim.  424. 
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Duity.  But  this  would  be  essentially  to  alter  the  testator's  will ; 
in  fact  to  niake  a  new  will.  And  I  think  there  is  nothing  in  the 
will  to  justify  it. 

The  testator  seems  to  have  considered  that  the  rents  &c* 
would  have  been  moie  than  sufficient  tOspay  the  annuity,  and 
be  gives  whatever  surplus  there  might  be  to  bis  sisters^  together 
with  the  estates  on  the  death  of  the  widow.  What  he  nught 
have  done  if  he  had  foreseen  that  the  rents  would  have  been  in* 
enfficient  to  pay  the  annuity,  it  is  impossible  I  think,  with  any 
certainty  to  determine. 

Viewing  the  case  in  this  light,  I  am  compelled  to  di&r  from 
the  Yioe-Chancellor  in  the  interpretation  he  has  put  upon  this 
will,  which  however,  his  Honour  does  not  appear  to  have  con* 
sidered  as  altogether  free  from  doubt.[l]  * 


•Christ's  Hospital  v.  Gr  aikger.  [634] 

1846  ;  Jan.  16,  17,  24. 

All  appIioataoDS  for  leave  to  amend  nnder  the  68ih  Order  of  May,  1845,  are  tob« 

made  in  the  first  instance  to  the  Master. 
Where  the  Geaeral  Orders  require  an  affidavit  of  the  solicitor,  an  affidavit  of  thd 

solicitor's  clerk  is  not  sufficient ;  but  in  cases  where  the  facts  to  be  deposed  to 

are  within  the  personal  knowledge  of  the  clerk  only,  the  Court  may  re^^uira 

an  affidavit  from  both. 

In  this  case  the  bill  having  been  once  amended  after  answer, 
and  the  last  answer  to  the  amended  bill  having  been  filed  on 

[  1]  A  testator  devised  his  real  estates  to  tnistees  in  fee,  on  trust,  out  of  the  rents,  is* 
Mies  and  profits  to  pay  certain  life  annuities,  and  by  sale  or  mortgage  to  raise  money 
for  payment  of  his  debts  &c  and  then  to  settle  the  estates  to  the  use  that  the  an- 
naitaats  should  receive  their  annaitieB  out  of  tho  same  premises,  with  powers  of 
dvtrass  and  entry,  and  subject  thereto  to  one  for  life,  with  remainder  over.  It 
waa  held  that  the  annuitants  were  not  entitled  to  be  paid  the  arrears  oot  of  th« 
€orpu9,  though  the  rents  were  insufficient  to  keep  down  all  the  ineulkibmnces. 
Phmifp9  V.  PhUlifp9,  (November  J844.)  8  Beav.  193.  In  a  later  case 
(November  1846)  an  annuity  was,  upon  the  eonstruction  of  a  will,  held  to 
be  ;chargMibre  upon  the  capiUI,  aa  well  as  upon  the  income  of  the  testator's 
estate.  Knight  Bruce  V.  G^--«The  decision  of  Lord  Lyndhurst  in  the  ease  of 
f\i}9ter  V.  Smiik,  on  the  appeid  from  my  judgment,  proceeded  upon  a  different  wiD 
ftemthepreeent    Bat  if  it  had  appeared  to  me  that  a  decision  of  that  nobb  aad 
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the  20th  of  Jane  1844,  the  Plaintiffs,  on  the  30th  of  Octobtf 
1845,  gave  notice  for  the  2d  of  November,  of  a  motion  before  the 
Yice-Chancellor  of  England,  for  leave  to  re-amend  the  bill  mrith- 
out  requiring  a  further  answer.  The  Yice-Chancellor  having 
granted  the  application  and  with  costs,  a  motion  was  now  made 
before  the  Lord  Chancellor  on  behalf  of  three  of  the  Defendant^ 
to  discharge  the  Yice-Chancellor's  order,*  and  that  the  bill  as 
amended  pursuant  thereto  might  be  taken  oS  the  file ;  on  the 
groand — 1st.  That  the  original  application  ought  to  have  beeo 
made  to  the  Master  and  not  to  the  Court.  2d]y.  That  the  affi- 
davits on  which  it  was  founded  were  insufficient,  it  being 
contended  on  the  part  of  the  Defendants,  that  the  case  waste  be 
governed  by  the  Gfeneral  Orders  of  May  1845,  and  not  by  those 
of  April  1828. 

The  affidavits  were  all  made  by  the  managing  clerk  of  the 
Plaintiff's  solicitor  with  the  exception  of  one,  which  was  made 
by  the  solicitor  himself.  The  affidavits  of  the  clerk,  after  giving 
the  history  of  various  attendances  at  Reading  for  the  inspection 
of  certain  documents  mentioned  in  the  schedule  to  the  Defend- 
ant's answer,  and  on  the  voluminous  nature  of  which  he  mainly 

learned  Lord  had  proceeded  upon  a  principle  involving  a  decision  againit  thia 
will,  I  should  not  hesitate  in  following  his  opinion  in  preferenee  to  my  own ;  al- 
though I  must  say  with  great  deference  and  respect  that  my  opinion  proaouioed 
in  Foster  v.  Smith  remains  as  it  was.  I  need  not  say  that  his  Loidship's  conds- 
sion  is  more  likely  to  be  correct  than  my  own.  But  I  think  that  the  deciaioDof 
liord  Lyndhuistin  Foster  v.  SmUh  did  not  proceed  upon  any  principle*  nadhe« 
lence  to  which  requires  an  adjudication  in  the  present  case  against  the  anauitaat. 
It  seems  to  be  agreed  in  the  first  place,  that  to  restrict  the  annuitant  to  the  in- 
come during  her  life  would  involve  the  postponement,  to  a  certun  extmt,  of  her 
bequest,  to  the  other  legatees ;  for  which  I  do  not  see  any  soffioient  gnwnd.  In 
the  next  place  the  annuity  is  givan  to  the  annuitant  in  words  fiom  whieb,  if  nothing 
had  been  added  to  them  it  is  plain  that  she  would  have  a  charge  upon  the  eapi« 
tal  of  the  estate,  as  well  as  upon  the  income.  The  intenUon  so  deariy  ezpraaei 
I  ^ught,  m  order  to  be  displaced,  to  be  met  by  an  indication  of  a  difibrant  intentioB 

equally  nnarabiguoue,  &c."  Wrovghten  v.  Colqukoun,  1  De  Gex.  6l  8ma]e,3( 
M  to  supplying  the  deficiency  of  au  annuity  from  the  corpus  of  the  eatete  fiem 
which  it  is  to  arise,  see  further  ArundeU  v.  ArundeU,  1  MyL  &  K.  SIS.  Hoigs 
▼.  Leu)in,  1  Beav.  431.  Button  v.  Button,  2  Beav.  25$.  CUuon  t.  Lawratee, 
3  Edw.  Ch.  Rep.  54.  When  the  deficiency  wUl  be  made  good  oat  of  the  testatet'a 
residuary  estate,  see  Trevorv.  7Ve«or,  5  Rusa.  ^4.  KenMlr.  RM9odl,3  8im.4l^ 
ifiqjfee  7.  Buckle,  10  Sim.  595i    Stswirt  v.  Chamhers,  2  Sand.  Ch,  Rep.  982-^9(1 
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relied  as  a  justification  of  the  delay,  concluded  by  stating,  that  the 
proposed  amendment  of  the  bill  was  not  intended  for  the  purposes 
of  delay  or  vexation ;  but  because  the  same  was  consider- 
ed to  be  "^material  to  the  Plaintiff's  case.  The  affidavit  *635 
of  the  solicitor  himself  contained  the  same  statement,  and 
also  a  statement  that  the  draft  of  the  proposed  amendments  had 
been  settled,  approved  and  signed  by  counsel.  It  contained 
however,  no  statement  as  to  reasonable  diligence  having  been 
used  ;  and  the  only  part  of  it  which  went  to  the  materiality  of 
the  amendments,  was  a  statement  that  the  Plaintiff,  thereby 
sought  to  limit  and  vary  the  all^ations  in  the  bill  respecting  the 
acts  and  dealings  of  the  Defendants,  in  regard  to  the  estates  in 
question  in  the  cause. 

Mr.  Bethell  and  Mr.  Selwyn  for  the  appeal  motion  cited 
Phillips  V.  Godingj{a)  Winnall  v.  Featherstonhaugh.{b) 

Mr.  James  Parket\  Mr.  Teedy  and  Mr.  Freling,  contra^  cited, 
On  the  question  of  jurisdiction,  Lloyd  v.  Wait^{c)  Haddlesea' 
V.  Neville,{d)  Dean  v.   Hickinbothamj{e)     Wembourne   Union 
V.  Massony{g)  Matchitt  v.  Palmer. {h) 

On  the  application  of  the  New  Orders  of  May  1845,  to  pro- 
ceedings pending  at  the  time  of  their  promulgation,  Rutledge 
V.  Gibson^{i)  Spencer  v.  AUen.{k) 


Jan.  24.— The  Lord  Csancbllor. — This  was  an  appli- 
cation to  discharge  an  order  of  the  Vice  Chancellor  of 
Kngland,  by  which  leave  was  given  'to  the  Plaintiffs    [•636] 
to  amend  their  bill  after  the  expiration  of  forty  days 
from  the  filing  of  the  last  answer. 

Various  points  were  made  at  the  bar  withVespect  to  the  orden 

(a)  1  Bare,  40. 

(6)  9  Jar.  1054. 

(c)4Myl.dDCr.  957. 

(<i)  4  Beav.  23. 

(c)  4  Hare,  303. 

{g)  7  Beav.  309. 

(A)  10  Km.  241.    And  th«  oases  eollected  in  9  Jar.  1003. 1054.  and  1071. 

<i)  13  Sim.  493. 

(ft)  15  U  J.N.  a  31. 
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The  first  question  raised  was,  whether  the  motion  was  to  be 
governed  by  the  Orders  of  April  1828,  or  by  those  of  May, 
1846.  The  latter  orders  were  pablished  in  the  month  of  May 
of  that  year,  and  were  to  come  into  force  on  the  28th  of  October 
following.  Ample  notice,  therefore,  was  given  of  them  to  the 
profession  and  to  the  public.  Notice  of  the  motion  before  the 
Tice  Chancellor  was  given  for  a  day  subsequent  to  the  28th  of 
October.  The  notice  itself  was  served  on  the  30th.  By  the  first 
of  thid  Orders  of  May  it  was  enacted  that  the  Orders  of  April 
1828,  enumerated  in  that  Order,  were  to  be  abrogated  from  the 
time  when  the  Orders  of  May  came  into  operation,  and  among 
the  orders  specially  mentioned  as  abrogated  are  the  I3th  and 
16th  relating  to  amendments ;  it  seems  therefore  difficult  to  con- 
tend, that  a  motion,  which  by  the  terms  of  the  notice  was  not  to 
come  on  until  a  day  subsequent  to  the  28th  of  October,  is  to  be 
governed  by  the  Orders  of  April,  and  not  by  those  of  May.  But 
it  was  said,  that  to  hold  the  contrary  would  in  this  caae  be  to 
give  to  the  New  Orders  a  retrospective  efiect,  inasmuch  as  they  re- 
quire an  affidavit  of  reasonable  diligence  having  been  used  dar- 
ing a  period  in  which  the  old  Orders  which  required  no  such 
affidavit  were  in  operation.  My  answer  to  that  is,  that  these 
Orders  merely  differ  from  the  former  in  regulating  the  evidence 
of  facts,  in  the  absence  of  which  the  Court  would  never  have 
been  justified  in  allowing  an  amendment.  If  there  were  any 
circumstances  to  shew  that  what  was  previously  to  the  promul- 
gation of  theae  orders,  considered  as  reasonable  diligence,  is  by 

reason  of  anything  contained  in  these  orders  considered 
[*637]    so  no  'longer,  those  circumstances  would  be  taken  into 

consideration  in  this  case.  There  is,  however  authority 
on  the  point  in  a  decision  of  the  Tice-Chancellor  himself  in 
Winnall  v.  Featherstonhaugh.  That  was  even  a  stronger  case 
than  the  present,  for  there  notice  was  given  in  the  early  part  of 
1846,  for  a  day  in  April,  on  which,  under  ordinary  circumstan- 
ces, the  motion  would  have  come  on  before  the  promulgation 
of  the  New  Orders,  and  yet  because,  owing  to  the  pressure  of 
business  in  the  Court,  it  did  not  in  fact  come  on  till  after  the  28th 
of  October,  the  Vice-Chancellor  held  that  it  was  governed  by  the 
New  Orders.  Whether  that  was  a  right  decision  or  not  in  the 
circumstances  ci  that  case  may  be  a  question,  for  I  understand 
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that  the  case  is  now  under  appeal  :(a)  but  Mr.  Parker  seemed 
to  consider  that  that  must  be  the  conclusion  in  this  case,  for  he 
stated  that  the  affidavits  were  inadvertently  framed  with  refe* 
lenoe  to  the  Old  Orders,  and  he  argued,  that,  when  properly 
and  fairly  considered  and  interpreted,  they  were  sufficient  to 
{ustify  the  application  under  the   new  orders. 

The  next  point  was,  that  the  application  ought  to  have  been 
made  to  the  Master,  and  not  to  the  Court  The  3  &  4  W.  4.  ci 
94.  s.  13.  directs  that  all  applications  for  leave  to  amend  shall 
be  made  to  the  Master  iu  such  manner,  and  under  such  rides 
and  regulations  as  the  Court  should  by  any  general  order  direct, 
and  also  subject  to  an  appeal  to  the  Court.  The  Orders  in  ques^' 
tion  of  May  1845,  are  the  only  general  Orders  now  in  force 
which  relate  to  the  matter.  And  the  68th  of  those  Orders  says,* 
that  such  applications  are  to  be  made  in  a  certain  manner,  and 
subject  to  certain  regulations  as  to  the  frame  of  the  affi- 
davits on  which  *they  are  to  be  founded  ;  but  it  contains  [*638] 
no  restriction  as  to  the  time  within  which  the  applica- 
tion may  be  made.  In  that  respect,  it  differs  from  the  corres- 
ponding Order  of  April,  which  contained  negative  words  to  the 
effect  that  no  applications  to  amend  the  bill  should  be  made 
either  without  notice  or  upon  affidavit,  unless  obtained  within  a 
certain  time  after  the  filing  of  the  answer.  In  the  absence  of  any 
such  restriction  in  the  new  orders,  I  see  nothing  in  them  to 
authorise  the  Court  to  take  cognizance  of  this  application.  It  ia 
true  there  are  cases  in  which  the  Courts  from  the  peculiar  nature 
of  the  application,  has  thought  that  it  ought  to  be  made  to  the 
Court  in  the  first  instance,  and  not  to  the  Master.  These  casea 
are  enumerated  by  the  Master  of  the  Rolls,  in  Strickland  v. 
Strickland  ;  but  this  is  not  one  of  them,  and  I  think,  therefore^ 
that  this  application  ought  to  have  been  made  to  the  Master.  I 
have  consulted  some  of  the  otlier  Judges,  who  concurred  with 
me  in  the  publication  of  these  Orders,  and  they  agree  with  me 
in  that  opinion.  That  being  the  case  I  might  rest  the  decision 
on  this  point  alone,  but  there  is  another  question,  as  to  the  affi* 
davits,  on  which  it  seems  to  me  desirable  that  I  should  express 
my  opinion. 

<«)  The  deeisioA  was  altervrards  revenod.  • 
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The  New  Orders  require  that,  after  the  expiration  of  foor 
weeks  from  the  time  whea  the  last  answer  is  to  be  deemed  suffi- 
cienty  the  affidavit  shall  state  not  only  that  the  draft  of  the  pro* 
posed  amendments  has  been  settled,  approved,  and  signed  by 
Counsel;  and  that  the  amendment  is  not  intended  for  delay  or 
vexation,  which  is  all  that  is  required  before  the  expiration  of  that 
time,  but  further  that  the  matter  of  the  proposed  amendment  is 
material,  and  could  not  with  reasonable  diligence  have  been  soon- 
er introduced  into  the  bill.  That  affidavit  is  to  be  made  both  by 
the  Plaintiff  and  his  solicitor,  except  where  the  Plaintiff,  irom 
being  abroad  or  from  any  other  reason,  is  unable  to  join 
[*639]  therein,  in  *which  case  it  is  sufficient  if  made  by  the  so- 
licitor alone.  Here  the  Plaintiff,  being  a  corporation,  are 
unable  to  make  the  affidavit,  and  therefore  the  affidavit  of  (he 
solicitor  alone  would  be  sufficient.  Two  affidavits  have  in  fact 
been  filed,  one  by  Mr.  Maberley  the  solicitor,  and  the  other  by 
bis  managing  clerk.  In  the  affidavit,  however,  of  Mr.  Maberley 
there  is  nothing  to  satisfy  the  requisition  of  the  68th  Order.  I 
could  hardly  come  to  the  conclusion  from  that  affidavit  that  the 
matter  of  the  amendments  was  material.  It  is  not  sworn  that 
they  are  material :  facts,  indeed,  are  stated  as  leading  to  that 
conclusion ;  but  not  in  such  a  way  as  to  satisfy  me  upon  the 
point.  It  is  not,  however,  necessary  to  insist  on  this  defect,  be- 
cause the  affidavit  does  not  go  on  to  swear  as  to  reasonable  dili- 
gence. On  this  groimd,  therefore,  I  could  not  have  supported 
the  order  of  the  Vice-chancellor. 

But  then  the  affidavit  of  the  managing  clerk  is  called  in  aid, 
and  it  is  said  that  his  affidavit  is  worth  more  than  that  of  the 
solicitor,  inasmuch  as  he  is  naturally  more  acquainted  with  the 
details  of  the  proceedings  than  the  solicitor  himself,  who  is  re- 
presented as  not  having  personally  attended  to  them.  But  I 
am  not  at  all  of  that  opinion.  The  Court  requires,  in  all  cases, 
the  guarantee  of  the  solicitor's  oath.  It  may  be  that  the  clerk 
may  know  more  of  the  details  of  what  passes  in  the  office  with 
reference  to  a  particular  suit  than  the  solicitor  himself;  and  the 
Court  in  such  cases  might  require  not  only  the  solicitor's  affida- 
vit, but  also  that  of  the  clerk ;  but  at  all  events  the  Court  re« 
quires  the  sanction,  which  the  character,  position,  and  responsible 
station  of  the  solicitor  is  capable  of  giving  to  the  affidavit. 
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That  being  my  opinion,  it  is  unnecessary  to  enter  into 
the  detail  of  the  explanation^  given  of  the  delay.  The 
•Vice-Chancellor  s^ms  to  have  considered  it  satisfactory,  \^6i0] 
and  though  the  affidavit  does  not  in  terms  come  up  to 
the  requisition  of  the  Order,  I  should  have  hesitated  on  the  facts 
stated,  before  I  came  to  a  different  conclusion.  It  is  unnecessary, 
however,  to  consider  that  question,  for  I  think  the  order  must  be 
discharged  for  the  reason  I  have  already  given.  The  amend- 
ment will  of  course  be  taken  off  the  file. 

Order  discharged.[l] 


Needhaki  v.  Needham* 

1846 :  Jan.  20. 

Acts  amounting  to  Waiver  of  xrregtilarity  in  an  attachment,  though  not  available 
in  answer  to  an  application  by  a  prisoner  for  his  discharge,  are  available  where 
the  party  has  obtained  his  discharge»  and  where  his  only  olijeet  m  imptachbg 
the  attachment  is  to  set  aside  snbsequent  proceedings  founded  upon  it 

A  habeas  was  issued  under  the  usual  order  to  bring  up  a  Defendant  in  contempt, 
fbr  the  purpose  of  a  motion  to  take  the  bill  pro  confesw  against  him ;  on  his 
being  brought  up  the  motion  was  refused  with  costs,  but  that  decision  was  re- 
yersed  on  appeal,  and  a  new  habeas  was  afterwards  issued  under  the  same  order 
for  the  purpose  of  a  renewal  of  the  motion.  Held,  that  the  second  habeas  wae 
regularly  issued  without  a  new  order  for  it,  on  the  ground  that,  owing  to  a  mis- 
tahe  of  the  Court,  the  original  order  had  not  been  satisfied  by  the  first  habeas. 

Where  a  bill  against  several  Defendants  has  been  taken  pro  eonfesso  against  one, 
the  clerk  of  records  attending  for  that  purpose  with  the  record,  it  is  not  the 
practice  to  require  the  clerk's  attendance  a  second  ^e  on  the  hearing  of  the 
cause  against  the  other  Defendants. 

Under  the  5th  Rule  of  11  G.  4.  ^  1  W.  4.  c.  36.  s.  15.,  if  the  thirty  days  therem 
mentioned  expire  out  of  term,  the  Defendant  may  be  brought  up  to  the  bar  of 
the  Court  at  any  time  during  the  vacation,  without  waiting  for  the  four  finrt  days 
of  the  following  term. 

The  Defendant,  Colonel  Needham,  being  in  contempt  for  not 
putting  in  his  answer,  on  the  19th  of  January  1842  an  attach- 
ment issued  against  him  under  which  he  was  taken  into  custody 
on  the  21st  of  January.  On  the  21st  of  February  following,  he 
mras  brought  to  the  bar  of  the  Court,  and  an  order  was  made 

[1]  Com^  y.  Rmiayt  3  FhiUips,  168.  8.  C.  1  Rep.  t.  Cott  S81. 
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(hat  he  should  be  remanded,  and  that  a  hahetis  should  issue  to 
bring  him  again  to  the  bar  of  the  Court,  in  order 
{*641]  *tbat  the  bill  might  be  taken  pro  confesso  against  him. 
Such  habeas  was  accordingly  issued,  under  which,  on 
the  13th  of  April,  he  was  brought  up  a  second  time  before  the 
Yice-Cbancellor  of  England,  when  a  motion  made  to  take  the 
bill  fro  confesso  was  refused  with  costs.  But  that  order  of  the 
Tice-Chanceilor  being  afterwards  discharged  by  the  Lord  Chan- 
cellor, the  motion  was  renewed  before  the  Yice-Chancellor  pa 
the  9th  of  May,  on  which  occasion  the  Defendant  was  brought 
up  to  the  bar  of  the  Court  upon  a  new  habeas^  issued  under  the 
Order  of  the  21st  of  February ;  and  the  bill  was  then  ordered  to 
be  taken  pro  confesso  against  him.  A  decree  founded  upon  that 
order  and  reciting  it^  was  subsequently  made  in  the  suit  by  Yice- 
Chancellor  Wigram,  to  whom  the  cause  had  been  transferred. 
.  After  several  ineflectual  attempts  on  the  part  of  tho  Defen- 
dant to  set  aside  those  proceedings,  and  after  he  had  taken  part 
in  several  attendances  before  the  Master  under  the  decree,  he 
now  moved  before  the  Lord  Chancellor  to  set  aside  all  the  pro- 
ceedings from  the  attachment  inclusive,  on  the  ground  of  irregu- 
larity. 

'  Ist.  In  the  attachment  itself. 
2dly.  In  the  order  to  take  the  bill  pro  confesso. 
3dly.  In  the  decree. 

Mr.  Cooper  and  Mr.  Teed,  for  the  motion. 

Mr,  Calvert,  contra. 

The  objection  to  the  regularity  of  the  attachment  waa^  that  it 

had  issued  before  the  Defendant  had  been  served  with  notice 

of  the  cause  having  been  attached  to  any  particular 

[•642J    •branch  of  the  Court  under  the  General  Orderof  the  11th 

of  November  1841. 

The  objection  to  the  order  for  taking  the  hiil  pro  cm/esso  wb6 
threefold. 

1st.  That  the  order  of  the  21st  of  February,  on  which  it  was 
founded,  was  irregular,  being  made  in  vacation  and  not  on  a 
seal  day. 

2dly.  That  at  the  time  when  the  order  to  take  the  bill  pro 
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confesso  was  pronounced,  the  Defendant  was  entitled  to  his 
discharge  without  payment  of  costs,  not  having,  as  it  was  con- 
tended, been  brought  up  to  the  bar  according  to  the  requisitions 
of  the  6th  rule  of  Sir  Edward  Sugden's  Act.(a} 

3dly.  That  there  was  no  warrant  for  the  habeas  under  which 
the  Defendant  was  brought  up  on  the  9th  of  May,  except  the 
Order  of  the  21st  of  February  which,  it  was  contended,  had  been 
satisfied  by  the  issuing  of  the  former  habeas. 

The  objection  to  the  decree  was,  that  the  clerk  in  Court  had 
not  attended  with  the  record  at  the  hearing  of  the  cause  against 
the  other  Defendant. 


Jan.  20. — The  Load  Chancellor. — ^In  this  case  part  of 
the  original  application  was,  that  Colonel  Needham  might  be 
let  in  upon  terms  to  answer  the  bill;  but  in  the  reply  that  was 
abandoned,  for  there  was  no  case  upon  the  merits,  but  quite  the 
contrary.  Therefore  the  question  is  entirely  one  of  form,  whether 
the  proceedings  were  or  were  not  regular. 

•Five  objections  to  their  regularity  were  taken.  The  [*643J 
first  related  to  the  writ  of  attachment.  By  the  4th  Order 
of  the  11th  of  November  1841,  it  is  declared  that  until  notice  is 
served  of  the  cause  being  attached  to  the  Court  of  some  particu- 
lar Vice-Chancellor, "  no  party  should  m<»ve,  petition,  or  take  any 
other  proceeding."  And  it  is  said  that  in  this  case  no  notice  of 
the  cause  being  attached  to  the  Court  of  the  Tice-Chancellor  of 
England,  was  served  until  the  21st  of  January,  whereas  the  at- 
tachment issued  on  the  19th.  That  is  the  irregularity  insisted 
on.  But  1  think  it  at  least  very  doubtful,  whether  the  term  "  pro- 
ceeding"  in  this  order  would  include  an  attachment.  It  is  pro- 
per to  consider  what  the  object  of  the  order  was.  Two  new 
Vice-chancellors  had  been  appointed :  the  causes  that  were  set 
down  before  the  Lord  Chancellor,  were  to  be  distributed  among 
the  Vice-Chancellors ;  and  it  was  directed  that  no  petition  motion 
or  other  proceeding  should  take  place,  in  any  cause,  until  it  bad 
been  attached  to  some  particular  Court.  Under  these  circum- 
stances, I  think  the  Order  must  be  taken  to  relate  to  proceedings 

(4i)nG.4.  &1W.4.C.36. 
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in  the  Court  itself,  and  not  to  a  proceeding  like  an  attachment 
which  issues  under  the  Great  Seal  without  any  application  to 
the  Court.  In  the  6th  Order  where  the  same  term  is  also  used, 
it  obviously  means  a  proceeding  in  the  Court  and  no  other— a 
motion,  or  petition,  or  a  notice  of  some  proceeding  in  which  the 
Court  itself  is  to  be  engaged.  On  this  ground  alone,  therefoie, 
if  it  were  necessary  to  decide  the  point,  I  should  be  of  opinion 
that  this  objection  was  untenable. 

But  it  appears  to  me  to  be  unnecessary  to  decide  the  point, 
because  there  is  not  sufficient  evidence  of  the  fact  of  the  attach- 
ment having  issued  before  the  notice  was  received.  The 
[*644]  only  evidence  relied  upon  is  the  date  of  *that  proceeding 
in  the  attorney's  bill  of  costs;  but  every  body  knows 
that,  in  an  attorney's  bill,  general  dates  are  apt  to  be  put  down 
comprehending  a  series  of  acts,  and  frequently  from  memory ; 
and  therefore  I  think  no  conclusive  inference  is  to  be  drawn 
from  such  an  entry  as  this,  that  a  particular  act  took  place  at  the 
precise  date  set  against  it.  It  is  true  that  Colonel  Needham 
says  he  believes  it  took  place  at  the  time  mentioned  in  the  bill 
of  costs ;  but  it  is  evident  that  his  belief  is  founded  on  the  bill  itself, 
and  therefore  his  belief  carries  the  case  no  farther.  On  the  other 
hand,  there  is  the  inference  to  be  drawn  from  the  conduct  of  his 
clerk  in  Court.  He  wag  served  with  notice  of  the  attachment, 
and  it  was  his  duty,  which  he  would  no  doubt  have  been  care* 
ful  to  perform  in  a  case  where  the  personal  liberty  of  bis  client 
was  concerned,  to  have  taken  steps  to  set  aside  the  attachment 
for  irregularity,  if  any  existed.  No  such  application  was  made, 
and  I  therefore  infer  that  there  was  no  ground  for  it  I  think, 
that  considering  the  length  of  time  which  has  elapsed  since 
the  proceedings  took  place,  the  inference  to  be  drawn  from  the 
conduct  of  the  parties  in  favour  of  the  Plaintiff  is  much  strong- 
er than  any  that  can\)e  drawn  in  favour  of  the  E)efendant  from 
the  date  of  the  item  in  the  bill  of  costs. 

But  even  supposing  the  irregularity  to  have  existed,  it  appears 
to  me  that  it  cannot  be  taken  advantage  of  after  such  a  lapse  of 
time,  at  least  for  the  present  purpose.[l]    Colonel  Needham 

[1]  Strickland  ▼.  Strickland,  Cr.  &  Ph.  153.  Jermain  ▼.  Langdon,  8  Fwgt, 
43-    Cowman  v.  Lmttt,  10  PaigVi  559. 
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says  he  was  not  aware  of  it  till  he  saw  the  bill  of  costs ;  but  his 
clerk  in  Court  must  have  been  aware  of  it,  which  is  the  same 
thing.  Mr.  Teed  indeed  contended,  that  there  could  be  no 
waiver  of  an  irregularity  in  an  attachment,  because  the  liberty 
of  the  subject  was  in  question ;  and  in  support  of  that 
proposition,  he  referred  to  several  Mecisions  of  the  Mas-  [*645] 
ler  of  the  Rolls  :(a)  but  these  decisions  proceeded  on 
quite  a  different  principle,  viz.  that  where  a  party  was  in  custody, 
facts  which  would  amount  to  a  waiver  under  other  circum- 
stances, would  be  no  answer  to  an  application  for  his  discharge ; 
but  where  the  party  is  not  in  custody,  and  his  object  is  merely 
to  set  aside  proceedings  founded  on  the  attachment,  it  would  be 
monstrous  to  say  that  there  could  be  no  waiver  of  an  irregularity 
in  the  attachment  for  the  purpose  of  sustaining  those  proceed- 
ings. For  all  these  reasons,  therefore,  I  am  of  opinion  that  there 
is  no  ground  for  the  first  objection. 

The  next  objection  was,  that  there  was  no  order  to  warrant  the 
habeas  issued  to  bring  up  the  Defendant  for  tlie  purpose  of  tak- 
ing the  biill  pro  confesso.  The  circumstances  were  these.  On 
the  2lst  of  February,  Colonel  Needham  was  brought  up,  and 
remanded  ;  and  on  his  being  remanded,  an  order  was  made  for 
a  habeas  to  bring  him  up  a  second  time,  that  the  bill  might  be 
taken  pro  confasso  against  him.  He  was  brought  up  according, 
ly  on  the  13th  of  April :  the  case  came  on  before  the  Vice-Chan- 
cellor  of  England,  who  refused  the  application  with  costs,  and 
discharged  the  Defendant  from  custody.  That  order,  however, 
was  afterwards  reversed  on  appeal,  and  nothing  further  was 
done  under  it.  The  Defendant  was  then  brought  up  again  be- 
fore  the  Vice-Chancellor,  under  the  original  order  of  the  21st  of 
February,  but  upon  a  new  habeas  ;  and  the  question  is,  whether 
that  original  order  was  sufficient  to  warrant  the  second  habeas. 
The  order,  owing  to  a  mistake  of  the  Court  itself,  had  never 
been  satisfied.  The  officer  who  was  consulted  on  the  occasion, 
and  to  whom  all  the  facts  were  disclosed,  was  of  opin- 
ion that,  *under  the  circumstances,  he  was  justified  in  [*646] 
issuing  the  second  writ  under  the  original  order.     The 

(a)  Greening  y.  Greening,  1  Beav.  131. ;  Haynet  v.  BaU,  4  Beav.  101. 
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Yice-Cbancellor  was  also  of  that  opinion,  and  I  entirely  concor 
in  it.[2] 

The  third  objection  was,  that  the  clerk  of  records  and  writs 
did  not  appear  in  Court  with  the  record  when  the  decree  was 
pronouncied,  and  that  the  decree  was  on  that  ground  irregular. 
Several  cases  were  cited  in  support  of  that  position,  but  they 
were  all  cases  of  a  single  Defendant.(a)  In  such  cases  the  de- 
cree is  pronounced  immediately  after  the  order  to  take  the  Ml 
pro  con/essoj  and  when  the  clerk  is  necessarily  in  Court  with  the 
record  for  the  latter  purpose,  whereas,  in  cases  where  there  are  se- 
veral Defendants,  it  is  necessary  after  the  bill  has  been  taken  pro  con* 
fesso  against  the  Defendant  in  contempt,  that  the  cause  should 
be  set  down  to  be  heard  as  against  the  others ;  and  the  decree 
then  pronounced  recites  the  order  to  take  the  bill  pro  confesso. 
That  was  the  course  pursued  in  the  present  case.  The  order 
was  recited  in  the  decree,  but  the  clerk  did  not  again  attend  with 
the  record  ;  and  the  question  is,  whether  the  decree  was  on  that 
account  irregular.  As  the  question  is  purely  one  of  practice,  I 
thought  it  my  duty  to  refer  to  the  Registrars,  who  have  returoed 
to  me  a  unanimous  certificate,  that,  where  a  bill  against  several 
Defendants  has  been  taken  pro  confesso  against  one,  the  clerkof 
records  attending  for  that  purpose  with  the  record,  it  is  not  ne- 
cessary, nor  according  to  the  usual  course  of  the  Court,  that  the 
clerk  should  attend  a  second  time  with  the  record  when  the 
cause  is  heard  as  against  the  other  Defendants.  Whether  that 
practice  be  a  proper  one  or  not  is  immaterial,  for  the  application 

is  to  set  aside  the  proceedings  for  irregularity,  and  if  they 
[•647]    have  been  according  to  the  uniform  •course  of  the  Court, 

there  can  be  no  ground  for  the  application. 
The  next  point  appears  to  me  to  be  the  most  important  of  alL 
It  arises  out  of  the  fifth  rule  of  Sir  Edward  Sugden's  Act  By 
that  rule  it  is  required  that  the  party,  if  not  sooner  brought  up, 
shall  be  brought  up  to  the  bar  of  the  Court  within  thirty  days 
from  the  time  of  his  being  in  actual  custody,  and  if  the  last  of 

(a)  Baker  v.  Keen,  4  Sim.  498.    WooUanu  v.  Baker,  6  Sim.  3ia 
[2]  Andretoe  v.  Walton,  ante,  619. 
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these  thirty  days  should  happen  ontof  term,  then  within  the  four 
first  days  of  the  following  term.  In  the  present  case  Colonel 
Needham  was  not  brought  up  within  the  thirty  days,  and  the 
last  of  these  days  did  occur  out  of  term.  And  the  argument  is, 
that  there  was  no  authority  to  bring  him  up  until  the  first  four 
days  of  the  following  term.  But  the  rule  says,  ^  if  not  sooner 
brought  up,"  and  I  think  these  words  apply  in  construction  to 
the  whole  clause — to  the  four  first  days  of  the  following  term,  as 
well  as  to  the  thirty  days  from  the  time  of  the  party  being  in 
actual  custody*  That  construction  is  most  in  conformity  with 
the  object  of  the  Rule,  which  was  to  prevent  the  party  from  being 
kept  in  custody  for  an  unnecessary  length  of  time ;  and  any  other 
construction  would  be  inconsistent  with  the  thirteenth  Rule, 
which  provides  that  a  Defendant  in  contempt  for  not  answering, 
shall  put  in  his  answer  within  two  calendar  months  from  the 
time  of  his  being  in  actual  custody,  and  that  in  default  of  his 
so  doing,  the  Plaintiff  shall  proceed  to  take  the  bill  pro  con/esso 
against  him,  and  obtain  an  order  for  that  purpose  within  six 
weeks  after  that  period,  to  be  computed  from  the  expiration  of 
such  two  calendar  months,  within  which  he  may  be  able  to  take 
the  same  pro  con/esso;  and  that  in  default  of  his  so  doing,  the^ 
Defendant  shall  be  entitled  to  his  discharge.  Now  the  period 
within  which  he  may  take  the  bill  pro  confesso  is,  by 
the  second  rule,  twenty-eight  days  from  *the  time  of  the  [*648] 
Defendant  being  brought  up  to  the  bar  of  the  Court,  and 
committed  or  remanded  to  the  prison  of  the  Court.  And  it  has 
been  decided  again  and  again,  that  under  that  Rule  a  party  may 
be  brought  up  in  vacation  and  remanded  in  vacation,  and  that 
the  bill  may  be  taken  pro  confesso  against  him  at  any  time  in  va- 
cation,(a)  and  therefore  the  prisoner  is  entitled  to  bis  discharge 
unless  the  order  to  take  the  bill  pro  confesso  against  him  be  ob« 
tained  wihtin  two  months  and  twenty-eight  days,  and  a  further 
period  of  six  weeks  from  the  time  of  his  being  in  actual  cus- 
tody, which,  if  the  Defendant's  ai^ument  be  right,  it  may  be  im- 
possible for  the  Plaintiff  to  do :  for,  according  to  that  argument, 

(a)  See  Clark  y.  Clark,  ntfr.  p.  116.    Simmoiu  ▼.  Wood,  3  Hare,  644^ 
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if  the  Defendant  were  attached  the  day  after  the  expiration  of 
Trinity  term,  he  could  not  be  regularly  brought  up  to  the  bar  of 
the  Court  till  the  first  four  days  of  Michaelmas  term,  at  which 
time  he  would,  under  the  thirteenth  rule,  be  entitled  to  his  dis- 
charge ;  and  thus  the  Plaintiff  might,  without  any  default  if  his 
own,  and  notwithstanding  he  had  conformed  strictly  to  the  re- 
quisitions of  the  Rules,  be  deprived  of  the  opportunity  of  taking 
the  bill  pro  confesso. 

The  case  of  Simmons  v.  TFooc{,(a)  which  was  cited,  was  exact* 
}y  like  the  present.  There  the  Master  of  the  Rolls  made  the 
original  order  for  the  remand  of  the  Defendant  in  vacation.  Af- 
ter the  twenty-eight  days  had  expired,  and  in  vacation,  he  was 
again  brought  up  before  Vice-Chancellor  Wigram  to  have  the 
bill  taken  pro  confesso  against  him,  and  the  Yice-Chancellor 
made  the  order.  That  order  was  acquiesced  in,  though  an  inti- 
mation, I  believe,  was  thrown  out  by  the  Vice-Chan- 
[•649]  cellor,  that  an  application  might  be  made  to  this  •Court 
to  set  it  aside.  I  presume,  therefore,  the  party  considered 
^at  the  proceeding  was  regular. 

The  other  objection  was  that  the  Defendant  was  brought  up 
and  remanded  on  a  day  in  vacation,  which  was  not  a  seal  day; 
but  I  am  clearly  of  opinion,  that  there  is  no  ground  for  that  ob- 
jection. The  same  thing  occurred  in  Clark  v.  Clark,{a)  where, 
on  an  application  to  discharge  the  Defendant  from  custody,  on 
the  ground  of  his  not  having  been  regularly  brought  up  to  the 
bar  of  the  Court,  pursuant  to  the  fifth  rule;  it  appeared  that  he 
had  been  brought  up  before  the  Master  of  the  Rolls,  and  reman- 
ded on  the  13th  of  October,  which  was  in  vacation,  and  clearly 
not  a  seal  day.  The  ca^e  was  brought  here  by  appeal,  and 
was  argued  with  great  activity  on  other  grounds  ;  but  no  such 
point  as  this  was  raised  by  the  Defendant's  counsel. 

I  have  now,  I  believe,  disposed  of  all  the  objections  that 
were  taken  to  the  proceedings  on  the  score  of  regularity,  and 
being  of  opinion  that  there  is  no  ground  for  any  of  tliem,  I  must 
refuse  this  motion  with  costs. 

,ia)  2  Hare,  644.  (6)  Supra,  p.  11&    [See  Id.  117,  o.  1.] 
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•In  the  Matter  of  the  Suitors  of  the  High  Court  of  [•650] 
Chancery. 

And  in  the  Matter  of  Thomas  Whiting  the'  Chief  Clerk  of 
Andrew  HenHy  Lynch,  Esq.,  one  of  the  Masters  of  the  said 
Court. 

1845:  July29.  M846:  May  28. 

ThoDgh  the  re apectiTe  daties  of  the  Masteia'  chief  clerk  and  copyio;  clerk  are  no 
IV here  exactly  defined,  they  are  sufficiently  diatingoiahed  m  their' general  fea- 
tures by  the  provisions  of  the  Chancery  Regulation  Act  relating  to  those  offican* 
as  well  as  by  previous  practice.  And  the  Masters  are  not  at  liberty  to  djs« 
tribute  the  business  of  their  offices  between  their  two  clerks  in  such  a  manner  as 
habitually  to  allot  to  the  copying  clerk  duties  which  as  is  to  be  inferred  from 
that  act,  were  intended  to  be  exclusively  performed  by  the  chief  clerk,  although 
with  proper  limitations  and  on  proper  occasions  the  Masters  are  entitled  to  require 
either  of  their  clerks  to  perform  any  official  duty  in  which  his  assistance  may 
be  required,  and  for  the  performance  of  which  he  may  be  competent. 

Any  solicitor  of  the  court  has  a  right  to  complain  by  petition  of  an  irregularity 
in  the  conduct  of  business  in  the  Masters'  offices,  and  on  such  irregularity  behig 
shewn  to  exist,  the  Lord  Chancellor  may  interfere  to  correct  it,  though  no  actual 
evil  be  proved  to  have  resulted  from  it. 

This  was  a  petition  presented  by  thirty-two  solicitors  of  the 
Court,  complaining  that  the  duties  usually  performed  by  the 
chief  clerks  in  the  Masters'  offices,  were,  in  the  office  of  Master 
Lynch,  performed  by  the  junior  or  copying  clerk,  who  had  not 
the  qualification  required  by  the  act  of  parliament  for  the 
superior  office,  while  Mr.  Whiting  the  chief  clerk,  who  re- 
ceived the  salary  of  his  office,  performed  none  but  the  duties  usu- 
ally performed  by  the  junior  or  copying  clerk. 

The  petition  stated,  among  other  things,  that,  according  to  the 
usual  course  and  practice  of  the  Masters'  offices,  it  was  the  duty 
of  the  chief  clerk  to  assist  in  the  prosecution  of  all  enquiries  and 
accounts  referred  to  the  Master,  in  which  an  exercise  of  the 
personal  discretion  of  the  master  was  not  involved,  and  to  pre- 
pare the  drafts  of  the  Master's  reports,  and  to  settle  such  reports 
in  the  presence  of  the  solicitors  concerned.  So  that  a 
very  large  amount  of  the  business  of  the  court  was,  in  *fact,  [*661  ] 
transacted  by  attendances  before  him  as  representing  the 
Master ;  but  that  the  junior  or  copying  clerk  was  usually  a  per- 
son who  bad  been  clerk  to  the  Master  while  at  the  bar,  and  that 
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his  proper  duti'  s  were  to  wait  personally  upon  the  Master,  to  re- 
ceive the  fees  in  tl^e  office,  to  make  the  appointments  for  attend- 
ances, and  to  enter  and  copy  accounts,  reports,  and  proceedings. 

The  petition  then  submitted  that,  the  distinction  between  the 
two  offices  was  clearly  marked  by  the  Chancery  R^ulatioa 
act,(a)  a  qualification  being  thereby  required  for  the  chief  clerk 
of  five  years'  standing  as  an  attorney  or  solicitor,  or  ten  years' 
service  as  junior  clerk,  and  his  salary  being  fixed  at  lOOOZ.  a  year, 
payable  out  of  the  suitor's  fund :  while  for  the  writing  or  copy- 
ing clerk,  no  qualification  was  required,  and  his  salary  was  only 
1502.  out  of  the  suitor's  fund,  with  the  addition  of  copy  money 
of  one  penny  halfpenny  per  folio,  payable  upon  all  copies,  made 
in  the  office,  by  the  parties  requiring  the  same,  which  copy 
money  was  to  be  retained  by  the  writing  or  copying  derk,  and 
no  part  thereof  was  to  be  received  by  or  applied  for  the  use  or 
l^nefit  of  any  other  person  or  persons  on  any  pretence  whatever. 

And  after  stating  that  from  the  earliest  times  the  office  of  chief 
clerk  bad  been  executed  by  the  holder  thereof  in  person,  the  pe- 
tition submitted  that  an  office  of  so  much  importance  as  that  oi 
chief  clerk  ought  not  to  be  executed  by  deputy,  which  it  was 
contended,  was  substantially  the  eiSTect  of  the  practice  complained 
of;  and  that  to  permit  the  same  to  be  so  executed,  would  be  es- 
tablishing a  principle  injurious  to  the  interests  of  the  suitors,  and 
contrary  to  the  intent  and  meaning  of  the  Act  of  Parlia- 
[*652]  ment,  which  was,  to  ^secure  to  the  suitors  the  perfonn- 
ance  of  the  duties  of  the  office  by  persons  possessing 
the  experience  and  legal  attainments  indispensable  for  the  effi- 
cient discharge  thereof. 

The  petition  prayed  an  enquiry  into  the  matters  alleged  in  it, 
and  an  order  that,  henceforth,  the  duties  of  the  office  of  chief 
clerk  might  be  performed  by  Mr.  Whiting,  while  he  should  con- 
tinue such  chief  clerk,  in  person,  and  not  by  the  copying  clerk 
or  any  other  deputy ;  and  that  in  case  Mr.  Whiting  should  be 
found  incompetent  to  the  performance  of  such  duties,  proper 
steps  might  be  taken  for  his  removal,  and  for  the  appointment  of 
some  duly  qualified  person  in  his  place. 

(a)3&4.W.4.c.94. 
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The  petition  came  on  to  be  heard  before  the  Lord  Chancellor, 
assisted  by  the  Master  of  the  Rolls. 

Mr.  Romilly  and  Mr.  i?.  Palmer  appeared  for  the  Petitioners. 

Mr.  Stuart  and  Mr.  Campbell  for  the  Master. 

Mr.  James  Parker  and  Mr.  Stonar  for  Mr.    Whiting* 

It  was  admitted  on  all  sides,  at  the  bar,  that  notwithstanding 
the  practice  complained  of,  the  business  in  Master  Lynch's  office 
was  efficiently  and  ably  conducted. 

The  various  topics  which  were  referred  to  in  the  argument, 
are  noticed  and  discossed  in  the  judgment  of  the  Master  of  the 
Rolls. 

1846 :  May  28 *The  Master  of  toe  Rolls My    [•653J 

Lord,  In  compliance  with  your  Lordship's  request,  1  at- 
tend for  the  purpose  of  submitting  to  your  Lordship  my  opinion 
on  this  case,  to  which  I  have  given  my  best  attention. 

It  is  represented  to  your  Lordship  as  Lord  High  Chancellor, 
by  certain  Solicitors,  who  in  that  character  are  officers  of  the 
Court  of  Chancery,  to  the  effect  that  in  the  office  of  Mr.  Lynch, 
one  of  the  Masters  of  the  Court,  the  business  of  suitors  is  not 
conducted  in  a  manner  consistent  either  with  the  policy  and  in- 
tention of  the  Chancery  Regulation  Act  3  &  4  W.  4.  c.  94,  or 
with  the  well  known  duties  of  the  two  clerks  employed  by  the 
Master. 

The  question  is  of  public  importance  as  affecting  the  adminis- 
tration of  justice,  and  the  case  is  such  that  I  conceive  that  it 
ought  to  be  considered  on  public  grounds  only.  It  appears  to 
me,  that  considerations  merely  personal  ought  to  be  disregarded. 

The  case  is  as  follows  : —  In  the  year  1843,  when  the  late  chief 
clerk  of  Master  Lynch  died,  Mr.  Edward  Wright  was  his  junior 
or  copying  clerk,  and  Mr.  Thomas  Whiting  was  employed  in  the 
office  as  assistant  to  Wright.  Wright  and  Whiting  were  neither 
of  ihem  Solicitors  ;  and  as  Wright  had  not  been  a  Master's  jun- 
ior clerk  for  ten  years,  he  was  not  qualified  to  be  appointed  chief 
clerk,  but  it  happened  that  Whiting,  who  was  then  employed 
Vol.  L  72 
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only  as  an  assistant  to  Wright,  had  formerly  been  for  more  than 
ten  years  junior  clerk  to  Mr.  Cross ;  by  that  means  he  was  qua- 
lified to  be  appointed  chief  clerk,  and  he  was  appointed  to  that 

oflSce  by  Mr.  Lynch. 
[*664]  *In  the  year  1845,  Mr.  John  Coverdale  and  other  so- 
licitors presented  their  petition  to  your  Ijordship  stating, 
that  Whiting,  notwithstanding  his  appointment  to  be  chief  clerk, 
did  not  perform  the  important  duties  belonging  to  that  ofl]ce,but 
that  the  same  were  performed  by  Wright,  the  junior  or  copying 
clerk,  who  was  not  qualified  by  law  to  be  chief  clerk:  andpray- 
ing  your  Lordship  to  make  such  order  as  the  nature  of  the  case 
might  require.  ^ 

The  principal  complaint  is,  that  some  at  least  of  the  import- 
ant duties  of  the  chief  clerk  are  habitually,  and  in  the  ordinary 
course  of  business,  performed  by  a  person  who  is  not  by  la\7 
qualified  to  be  appointed  chief  clerk. 

The  answer  made  to  the  complaint  is,  that  there  are  not  in 
fact  any  peculiar  duties  which  can  be  exclusively  called  the  du- 
ties of  the  chief  clerk,  for  that  the  Master  is  entitled  to  distribute 
the  business  of  his  office  between  his  clerks  in  such  manner  as 
he  may  think  proper,  and  most  conducive  to  the  efficient  trans- 
action of  the  business  before  him.  The  question  to  be  determin- 
ed is,  whether  the  proposition  thus  broadly  stated  is  correct 

By  the  statute  3  &  4  W.  4,  c.  94,  s.  18,  no  person  is  to  be  ap- 
pointed chief  clerk  unless  he  has  been  admitted  a  solicitor  for 
not  less  than  five  years,  or  has  been  a  junior  clerk  in  some  Mas- 
ter's office  for  ten  years :  but  the  Act  does  not  assign  particular 
duties  to  either  clerk,  or  forbid  the  Master  in  terms  from  employ- 
ing his  clerks  in  the  transaction  of  any  part  of  the  business  of 
his  office  in  any  way  he  may  think  best. 

Considering  the  peculiar  and  important  nature  of  the  business 
transacted  in  the  Master's  office,  the  responsibility 
[•666]  •of  the  Master  for  the  due  transaction  of  the  whole,  and 
the  urgent  necessity  for  avoiding  all  avoidable  interrup- 
tions in  the  course  of  judicial  enquiries,  it  appears  to  me,  that  if 
due  vigilance  be  exercised  on  the  part  of  the  Master,  little  dan- 
ger arises,  or  would  ever  arise,  from  a  prudent  exercise  of  discie- 
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tionin  tbe  matter;  aad  that  it  would  be  very  inconvenient  if 
the  Master  could  not,  under  any  circumstances  whatever,  require 
one  clerk,  (being  competent)  to  assist  in  the  business  which  pe- 
culiarly belonged  to,  or  was  ordinarily  transacted  by  the  other. 
In  the  cases  of  sickness  or  accident,  of  great  pressure  of  one  sort 
of  business,  or  of  any  emergency  of  such  a  nature  as  to  require 
and  justify  a  deviation  from  ordinary  rules,  I  apprehend  that  it 
is  in  the  power  of  the  Master  (personally  exercising  due  vigilance 
in  the  transaction  of  the  businass)  to  employ  either  clerk  in  the 
manner  in  which  he  may,  on  due  consideration,  think  the  emer^ 
gency  requires. 

If  this  were  the  sort  of  distribution  of  business  to  which  the  ar- 
gument against  the  petition  referred,  I  should  with  some  qualifi- 
cation be  disposed  to  accede  to  it ;  but  an  authority  to  direct  tlie 
clerks  to  assist  occasionally  in  the  performance  of  the  duties  of 
each  other,  upon  the  occurrence  of  emergencies  requiring  such 
assistance,  does  not  appear  to  me  to  afford  any  support  to  the  propo- 
sition, that  neither  clerk  has  any  peculiar  duties;  or  extend  to 
confer,  or  by  any  means  imply,  an  authority  to  change  the  nature 
of  the  places  or  offices  of  the  two  clerks,  or  to  transfer  perma- 
nently or  habitually  the  most  important  duties  of  the  one  to  the 
other ;  and  I  am  of  opinion  that  consistently  with  the  Act  of 
parliament,  the  Master  has  no  such  authority. 

•The  Act  recognizes  two  clerks,  and  it  is  plain  from  the  [*656] 
language  used,  and  the  enactments  made  respecting  them 
that  they  were  considered  to  hold  two  different  offices.  One  is  called 
the  chief  clerk ;  the  other  is  called  the  copying,  writing,  or  junior 
clerk.  For  the  chief  clerk  a  specific  legal  qualification  is  re- 
quired, and  by  that  means  the  Master's  appointment  is  subject 
to  a  specific  legal  check.  For  the  other,  (the  copying,  writing, 
or  junior  clerk,)  no  specific  qualification  is  required.  The  Mas- 
ter's appointment  is  left  to  his  own  diseretion  and  judgment,  sub- 
ject of  course  to  responsibility  for  its  due  exercise,  but  without  any 
pie-appointed  fetter.  Again,  there  is  given  to  the  chief  clerk  for 
his  remuneration,  a  salary  of  1000/.  a  year,  and  he  is  forbidden 
to  receive  any  fee  for  gratuity.  There  is  given  to  the  copying, 
Tvriting;  or  junior  clerl^  fo7  his  remuneration,  a  salary  of  ISO;,  9, 
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year,  and  copy  money  at  the  rate  of  l^rf.  per  folio.  The  amount 
of  copy-money  is  uncertain:  it  depends  on  the  length  of  the 
documents  and  papers,  of  which  copies  are  (I  am  afraid  to  say 
required,  but)  allowed. 

The  reason  for  these  remarkable  differences  in  the  names,  in 
the  qualifications,  and  in  the  mode  o(  remunerating  the  two  offi- 
cers, are  not  stated  in  the  Act,  but  they  must  be  presumed  to  be 
founded  on  the  differences  between  the  duties  usually  per- 
formed,  or  supposed  to  be  usually  performed  by  the  officers  res- 
pectively. 

It  could  not  have  been  intended  to  fetter  the  Master  in  his 
choice  of  a  chief  clerk  by  a  qualification,  and  then  permit  him  to 
allot  the  performance  of  the  duties,  in  respect  of  which  the  qnaH- 
fication  must  have  been  required,  lo  a  person  not  qualified.  Neither 
could  it  have  been  intended  that  the  Mastershould  allot  to  the  junior 
clerks  having  an  interest  in  copy  money,  the  performance 
[•657]  •of  the  same  duties  which  had  previously  been  performed 
by  thechief  clerks,  from  whom  all  interest  in  feesand  copy 
money  was  carefully  taken  away.  And  I  am  of  opinion,  that  upon 
the  construction  of  the  Act  taken  by  itself,  the  Master  is  not  enti- 
tled so  to  distribute  thebusiness  of  his  office  between  hisclerks,as 
habitually  to  allot  to  the  one  who  is  not  legally  qualified,  and  who 
is  interested  in  copy  money,  those  duties  in  respect  of  which  the 
legislature  has  thought  fit  to  require  that  the  clerk  who  is  to  per- 
form them  shall  have  a  qualification,  and  shall  not  have  an  interest 
in  copy  money,  but  shall  by  the  absence  of  that  interest,  be  pro- 
tected against  the  temptation  to  increase  the  length  of  copies. 

But  then  the  question  arises,  what  the  duties  are  ?  The  1^- 
islature  has  not  defined  or  mentioned  them,  and  it  is  tbereapon 
contended,  that  the  Master  has  himself  an  authority  todetermine 
them,  or  to  state  what  they  shall  be.  This  is  in  truth  the  same 
thing  as  saying  that  the  Mast^  may  by  his  directions  defeat  the 
purpose  of  the  legislature,  and  give  to  the  unqualified  and  unpro- 
tected clerk  the  duties  which  were  intended  to  be  performed  by  the 
qualified  and  protected  clerk.  Theallegatiou  in  support  of  such  un- 
limited power  in  the  Master  appears  to  me  to  be  wholly  untenable. 

Notwithstanding  some  variations  in  the  duties  of  the  clerks 
respectively,  and  some  alterations  made  in  them  from  time  to 
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time,  and  notmthstanding  the  authority  which  I  conceive  the 
Masters  have  to  exercise  some  considerable  discretion  on  the 
subjecC,  there  is  no  man  of  learning  and  experience  in  the  busi- 
ness of  this  Court,  who  does  not  well  and  familiarly  know  the 
broad  distinction  between  the  general  duties  of  the  chief  clerks 
and  those  of  the  copying,  writing,  or  junior  clerks. 

*An  attempt  to  define  them  accumtely  might  fail ;  [*658] 
and  if  it  succeeded;  might  very  probably  interfere  inju« 
riously  with  the  authority  which  the  Master  ought  to  have  over 
both  clerks,  and  might  by  that  means  embarrass  the  transaction 
of  the  business  in  the  offices.  And  the  circumstances  of  the  case 
do  not  appear 40  me  to  require  that  any  such  attempt  should  be 
made :  but  the  argument  which  has  been  used  makes  some  in- 
vestigation Qecessary. 

I  collect  from  the  enquiries  which  I  have  made,  that  at  an 
early  period  of  the  history  of  the  Court,  the  Masters  were  licensed 
or  authorised  by  the  Lord  Chancellor  to  employ  a  limited  num- 
ber of  clerks,  and  that  such  clerks  were,  to  some  extent  at  least, 
considered  to  be  officers  of  the  Court,  in  the  special  employment 
and  under  the  direction  of  the  Masters,  subject  to  such  regulations 
as  the  Lord  Chancellor  might  direct.  In  the  course  of  the  great 
alterations  which  in  the  progress  of  time  were  made  in  the  du- 
ties of  the  Masters,  the  situation  and  duties  of  the  clerks  were 
much  changed,  and  it  rather  seems  that  the  clerks  became  less 
considered  to  be  officers  of  the  Court,  or  less  distinctly  treated  as 
such  than  they  once  were.  In  the  meantime  the  Masters  them- 
selves seem  to  have  been  entitled  to  all  the  fees  legally  payable 
in  their  offices ;  and  till  about  the  year  1631,  they  received  in 
addition  to  their  fees,  benevolences  or  gratuities  for  services,  or 
for  the  performance  of  duties  in  respect  to  which  they  were  enti- 
tled to  no  fee  and  received  no  salary ;  but  this  practice  being 
stopped,  and  additional  fees  being  afterwards  allowed,  a  notion 
was  entertained  that  fees  and  duties  were  so  closely  connected, 
diat  there  could  be  no  duty  of  the  Masters  to  which  a  correspond 
ding  fee  was  not  annexed  ;  and  within  my  own  memory  a  case 
occurred  in  which  Master  Stratford  declined  to  sign  a 
certain  certificate  *wliich  was  wanted  for  the  purpose  of  [*659] 
a  reference  made  to  him,  on  the  8o}e  ground  that  it  tf^s 
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no  part  of  his  duty  to  siga  it,  because  no  fee  was  payable  thereoiL 
I  cannot  say  that  I  think  this  doctrine  was  ever  sustainable. 
But  the  fees  formerly  payable  to  the  officers  do  nevertheless  af- 
ford some  indication  of  the  duties  they  had  to  perform.  And  I 
find  that  in  a  return  (made  to  an  order  of  the  House  of  Com- 
mons, dated  the  14th  day  of  November  1693,)  of  the  fees  due 
and  paid  to  the  Masters  of  the  Court  of  Chancery  and  their 
clerks,  there  are  the  following,  viz. : — "  The  clerk's  fee  for  wri- 
ting every  report  or  certificate,  6s. ;"  and  <<  the  clerk's  fee  for 
writing  the  recognizance  and  condition  as  the  order  directs,  2s. 
6d,'^  The  duties  here  indicated,  consisted  only  in  writing.  I 
further  find  that  the  commissioners  who  reported  in  1740,  stated 
the  clerk's  fees  to  be  as  follows : — "  For  drawing  and  transcribing 
every  report  or  certificate,  5^.  For  drawing  and  engrossing 
every  recognizance  with  the  condition,  5s,  For  writing  each 
bidding  for  estates  before  a  Master,  2^.  6d.  For  writing  the 
jurats  of  affidavits  taken  in  matters  not  depending  in  Court,  as 
also  the  caption  of  every  deed  or  recognizance,  6d.  For  attend- 
ing the  Court  with  deeds  and  writings,  each  day,  6s.  Sd."— Here 
the  duties  indicated  are,  drawing,  transcribing,  engrossing,  wri- 
ting, and  attending  the  Court. 

But  it  appears  that  the  duties  thus  indicated,  were  not  the  only 
duties  performed  by  the  clerks ;  they  assisted  the  Masters  in 
other  respects,  and  as  a  remuneration  for  that  assistance,  they 
received  some  part  of  those  fees  to  which  the  Masters  themselves 
were  entitled. 

In  the  report  of  1740,  to  which  I  have  already  referred, 
[*660]  the  Commissioners  say  that  each  Master  *'  has  'usually 
two  clerks,  one  of  which  ought  to  be  a  person  of  good 
ability  and  knowledge  in  the  practice  of  the  Court ;  and  such 
clerks  hold  their  places  at  the  will  of  their  respective  Masters.^' 
They  afterwards  set  forth  a  list  of  fees  distinguished  as  "  lawful 
fees,"  '<  reasonable  fees,"  and  <^  clerk's  fees,"  and  state  the  pre- 
sentment of  the  jury  before  whom  the  enquiry  was  conducted,  that 
some  of  the  clerks  claimed  as  <<  clerk's  fees,"  several  of  the  fees 
before  mentioned  as  "  lawful  fees,"  and  that  the  jury  found  that 
the  clerks  served  their  several  Masters  upon  such  terms  as  they 
mutually  thought  fit  to  agree  upon  between  themselves ;  and 
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that  some  of  the  fees  styled  the  "clerk's  fees,"  were  whol- 
ly takea  by  some  of  the  clerks  to  their  own  use;  and 
that  others  of  them  received  some  proportion  of  the.  fees  styled 
^^  lawful  fees"  to  their  own  use,  according  to  the  several  agree- 
ments between  the  Masters  and  their  clerks  respectively ;  but 
what  such  agreements  were,  the  jury  were  not  informed. 

This  report  necessarily  came  under  the  consideration  of  Lord 
Hardwicke,  whose  Order  of  November  1743,(a)  was  founded  upon 
it.  He  authorised  the  Masters  to  receive  the  fees  styled  ^  lawful 
fees,''  and  the  clerks  to  receive  the  fees  styled  "  clerk's  fees ;" 
and  it  is  to  be  observed  that  copy  money  was  among  the  "  law- 
ful fees,"  and  not  among  the  '^cleik's  fees." 

It  does  not  appear  that  the  agreements  subsisting  between  the 
Masters  and  their  clerks  were  in  any  way  disturbed.  But  such 
agreements  having  relation  to  the  remuneration  of  the  clerks, 
must  also  have  had  relation  to  the  services  rendered  by  the 
clerks,  or  the  duties  performed  by  them,  t.  e.  to  the  servi- 
ces or  duties  of  the  •Masters  in  respect  of  which  the  ['661] 
Masters  were  by  law  entitled  to  require  the  assistance 
of  their  clerks. 

Now  the  Masters'  duties,  though  primarily  ministerial,  are 
from  their  nature  very  often  so  closely  connected  with  judicial 
duties,  that  it  is  not  possible  in  many  cases  to  distinguish  what 
is  judicial  from  that  which  is  ministerial,  and  whatever  may  be 
the  assistance  which  the  Master  is  entitled  to  obtain  from  his 
clerk,  it  will  perhaps  unavoidably  happen  that  some  part  of  it  is 
of  a  judicial  character:  and  notwithstanding  the  authority  which 
there  is  for  the  expression,  I  do  not  think  that  the  Master  is,  or 
ever  was  in  the  ordinary  sense  of  the  word  "  delegation,"  entitled 
to  "  delegate  "  any  part  of  Jiis  duty  to  the  clerk.  The  practice 
of  the  office  appears  to  me  to  shew  that  he  has  a  right  to  obtain 
the  assistance  of  his  clerk,  possessing  good  ability  and  know- 
ledge in  the  practice  of  the  Court,  in  matters  which  being  pri- 
marily ministerial,  may  nevertheless  incidentally  involve  judicial 
consideration. 

But  as  any  arrangements  or  agreements  for  such  assistance 
must  be  of  great  delicacy  and  importance,  and  must  always 
be  subject  to  abuse,  I  am  of  opinion  that  they  must  at  all  times 

(a)  Btame's  Orders,  p.  360. 
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have  been  subject  to  the  superintendence  and  contioid,  and,  if 
necessary,  to  the  correction  of  the  Lord  Chancellor. 

All  courts,  it  has  been  said,  must  have  a  discietionarj  power 
over  their  offices  to  prevent  abuse  and  injury  to  the  suitors,  and 
consequent  disgrace  to  the  Court  itself ;  and  I  apprehend  thai 
the  Masters  were  never  authorised  to  regulate  the  business  of 
their  offices,  either  by  dividing  it  between  their  dorks  or  in  any 
way  whatever,  otherwise  than  subject  to  its  control  and  direc- 
tion of  the  Court.    But  the  business  was  the  Master's  business 
and  he  was  and  still  is  responsible  for  its  due  perform*- 
[*662J    ance,  and  subject  to  the  'control  of  the  Court  if  required 
he  was,  and  I  think,  still  is,  at  liberty  to  eoaploy  his 
clerks  within  proper  limits  at  his  own  discretion.    But  it  is  not 
to  be  presumed  that  he  was  at  liberty  so  to  distribute  the  business  * 
of  his  office,  as  unnecessarily  or  habitually  to  give  that  part  of 
the  business  which  required  the  most  skill  to  the  clerk  who 
possessed  least.    I  assume  that  the  Masters  were  disposed  to  act 
and  did  usually  act,  and  do  now  act  in  a  correct  and  rational 
manner,  and  give  to  the  chief  clerk  or  the  person  of  good  ability 
and  knowledge  in  the  practice  of  the  Court  that  part  of  the  busi- 
ness which  requires  that  sort  of  qualification. 

It  may  be  observed,  that  although  the  Report  of  1740  speaks 
of  each  Master  having  usually  had  two  clerks,  a  very  old  ordi- 
nance directs  that  each  Master  in  ordinary  shall  have  only  one 
clerk,  and  it  seems  very  probable  that  the  second  clerk  was  ad- 
mitted only  for  the  purpose  of  relieving  the  first  clerk  from  the 
performance  of  duties  purely  mechanical,  probably  in  the  same 
way  that  Whiting,  before  his  elevation  to  the  office  of  chief 
clerk  was  permitted  to  assist  Wright  the  junior  clerk.  It  is  un- 
derstood that  the  clerk's  fees  mentioned  in  the  report,  and  in 
Lord  Hardwicke's  Order,  were  the  chief  clerk's  fees. 

In  February,  1816,  a  commission  issued  to  certain  persons'  to 
make  a  diligent  examination  of  the  duties,  salaries  and  emoluments 
of  the  several  officers,  clerks,  and  ministers  of  justice,  of  and 
within  the  Court  of  Chancery  and  other  courts,  and  on  the  19th 
of  April  1816,  the  Commissioners  in  their  report  stated  as  fol- 
lows : — "  There  are  attached  to  each  office  (of  the  Masters)  two 
clerks ;  one  is  the  chief  clerk|  and  who,  as  stated  in  the  Report 
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of  1740,  oughl  to  be  a  person  of  good  ability  and  know* 
ledge  in  the  practice  of  the  Court ;  ^he  other  is  the  [*663} 
copying  clerk.  We  have  called  for  returns  from  the 
principal  clerks  only,  because  they  appear  to  us  to  be  officers, 
clerks,  and  ministers  of  justice  wilhin  the  meaning  of  the  com- 
mission." They  receive  fees  given  to  them  directly  by  the  order 
of  1743,  and  have  the  general  superintendence  of  the  business 
under  the  Master.  But  the  copying  clerks  have  no  emolument 
whatever,  except  what  they  derive  from  a  salary  allowed  by 
tbe  Master,  or  a  proportion  of  the  fees  belonging  to  him  or  to  the 
principal  clerk,  and  seem  to  have  no  other  duty  than  what  their 
description  imports ;  that  of  making  copies  for  the  use  of  the 
suitors.    "  The  duties  of  the  principal  clerks  are — 

1.  '<  To  keep  a  register  of  the  warrants  or  summonses  issued 
from  the  office. 

2.  <'  And  of  the  names  of  the  clerks  in  Court  and  solicitors  who 
attend  the  return  thereof,  by  which  register  the  costs  are  after- 
wards taxed. 

3.  "  To  arrange  and  preserve  the  records,  deeds,  books,  and 
other  documents  in  the  office,  so  that  they  may  at  ail  times  be 
readily  found  and  produced  when  wanted. 

4.  '*  To  attend  the  Court  with  deeds,  books,  and  papers,  Cha. 
Rep.  A.  133. 

5.  «  To  draw,  and 

6.  "  Transcribe  all  certificates  to  be  signed  by  the  Master. 

7.  "To draw,  and 

8.  "  Transcribe  all  reports  to  be  afterwards  settled  and  signed 
by  the  Master. 

9*  "  To  prepare  the  schedule  to  be  annexed  to  the  reports. 

10.  "  To  make  calculations* 

"Generally  to  assist  the  Master  in  the  execution  of  the  various 
duties  of  his  office  as  he  shall  direct. 

<<  *The  duty  of  drawing  the  certificates  and  reports,  re-  ['*664] 
quires  that  the  principal  clerk  should  be  not  only  familiar 
with  the  usual  course  of  business,  so  as  to  prepare  the  certificates  and 
reports,  for  which  there  are  established  forms,  but  he  must  know 
enough  of  the  general  law  and  practice  of  the  Court  of  Chancery 
to  understand  the  orders  and  decrees  pronounced  by  it,  differing 
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in  almost  every  case ;  he  must  make  himself  particularly  ac- 
quainted with  saeh  of  those  orders  and  decrees  as  are  referred 
to  his  office,  with  the  proceedings  before  the  Master,  and  with 
his  decisions  upon  the  points  before  him  :  and  he  ought  to  be  ena- 
bled  to  arrange  the  whole  in  the  form  of  a  report,  in  order  to  be  ul- 
timately settled  by  the  Master,  and  for  calculations  he  ought  to 
be  a  ready  accountant.  The  principal  clerks  should  be  persons 
of  some  education,  and  of  great  experience  and  skill  in  busi- 
ness." 

A  paper  dated  10th  of  January  1820,  and  entitled  "  Dnties  of 
book-keeper  and  cashier,  who  also  shall  do  the  business  of 
a  copying  clerk  with  such  assistants  in  or  out  of  the  office  as 
he  chooses  to  employ,^  was  produced  in  the  course  of  the  argu- 
ment. It  purports  to  be  a  statement  of  regulations  adopted  or 
proposed  to  be  adopted  by  Master  Stephen  for  adding  to  the  for- 
mer duties  of  the  copying  clerk  the  duties  of  book-keeper  and 
cashier;  an  arrangement  which  Mr.  Stephen  was  desirous  to 
effect. 

It  does  not  appear  that  in  the  course  of  the  inquiries  which 
took  place  under  the  commission  of  April  1824,  any  question 
arose  as  to  the  duties  of  chief  clerks  and  junior  clerks  respect- 
ively ;  but  it  is  plain  that  a  great  distinction  was  considered  to 

subsist  between  them. 
[•665]  *Two  of  the  chief  clerks,  and  ten  junior  clerks,  were 
examined  as  witnesses.  Mr.  Lammin,  the  chief  clerk  of 
Mr.  Stephen,  stated  that  he  was  occupied  with  states  of  facts 
and  documents  left  with  the  Master.  He  examined  the  evidence 
and  the  deeds  which  were  stated  ;  which  enabled  the  Master  to 
decide  on  the  statements  before  him.  So,  in  passing  accounts  ; 
where  there  was  no  difficulty,  they  were  passed  before  him  (the 
clerk,)  comparing  the  vouchers  with  the  items  and  documents 
and  verifying  the  accounts,  and  making  queries  on  any  doubtful 
items  for  the  Master's  attention.  The  costs  in  the  office  were 
taxed  by  the  Master,  or  by  him,  with  the  assistance  generally  of 
a  clerk  in  Court.  It  was  part  of  his  business  to  draw  reports, 
except  some  very  special  reports  which  the  Master  drew  himself ; 
part  of  his  time  was  employed  in  calculations  which  he  had  to 
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do  of  course,  and  part  in  advising  with  the  solicitor.  He  said 
that  the  junior  clerk  attended  generally  in  the  evening  to  receive 
papers  and  deliver  out  copies ;  and  that  the  junior  clerk  attended 
Court  with  deeds  as  his  representative ;  he  should  not  have  time 
to  attend  Court  himself. 

From  the  examination  of  the  junior  clerks,  it  would  appear 
that  the  peculiar  business  of  junior  clerk  was  considered  to  be  to 
grant  warrants,  and  to  make  or  procure  to  be  made,  copies  of 
papers.  Eight  of  them  were  asked  by  whom  calculations  were 
made.    Six  answered,  '^by  the  chief  clerks." 

There  can  be  no  doubt,  that  more  information  would  have 
been  obtained,  if  any  question  had  arisen.  I  collect  from  the 
course  of  examination,  that  the  Commissioners  considered  the 
duties  of  the  chief  clerks  to  be  stated  with  sufficient  correctness 
in  the  Report  of  1816. 

♦The  Report  of  February  1826,  p.  23,  24.,  and  the  pro-    [•666] 
positions  of  the  Commissioners  No.  110  to  117,  do  not 
appear  to  me  to  throw  any  light  on  the  subject. 

In  March  1827,  such  propositions  or  modified  propositions  of 
the  Commissioners  as  it  was  then  thought  proper  to  give  effect 
to,  were  made  the  subject  of  a  bill  brought  into  the  House  of 
Commons  by  your  Lordship,  then  Master  of  the  Rolls ;  and  on 
that  bill  the  Masters  made  certain  observations,  in  the  course  of 
which  they  suggested,  that  the  chief  clerks  ought  to  bo  made  re- 
ceivers of  the  fees  there  referred  to,  and  that  the  returns  should 
be  made  up  by  them ;  and  they  observe,  that  the  copy  money, 
including  the  share  of  profit  by  it  allowed  to  the  clerks,  formed, 
probably,  on  an  average,  above  three-fourths  of  the  whole  of 
their  official  receipts,  and  that  the  remainder  would  hardly  suf- 
fice to  pay,  adequately,  the  senior  or  junior  clerks  ;  and  that  the 
incomes  of  the  latter  almost  exclusively  arose  from  their  share 
of  this  emolument.  In  discussing  the  question  relating  to  any 
interest  in  copy  money  which  might  be  reserved  to  the  chief 
clerk,  he  is  mentioned  as  "  necessarily  the  Master's  coadjutor  in 
many  of  his  important  functions ;"  and  as  to  the  junior  clerks, 
the  Masters  proceed : — "  There  seems  to  be  no  objection  to  the 
junior  or  copying  clerks  still  receiving  a  profit  upon  copies  made 
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by  them,  for  they  have  no  functions  to  discharge,  bat  snch  as 
are  strictly  of  a  ministerial  kind,  and  have  no  power  of  aagment- 
ing,  in  any  way,  the  amount  of  such  profit,  unless  by  over* 
counting  the  folios,  which  may  be  easily  prevented  by  simplify- 
ing, in  that  respect,  the  very  complex  mode  of  computation.  As 
the  junior  clerks  have  the  immediate  charge  of  all  the  papers 
in  the  office,  with  the  duty  not  only  of  preserving,  but  of  arrang- 
ing, them  for  use  when  wanted,  as  well  as  making  coines  or 

extracts,  whether  for  delivery  to  solicitors  or  for  use 
[^^667]    "within  the  office,  their  labours  are,  in  a  great  measuie^ 

proportionate  to  the  bulk  and  number  of  the  papers 
brought  in  and  left ;  in  other  words,  to  the  ordinary  subjects  of 
copy  money.  They  are  a  very  industrious  and  valuable  set  of 
men ;  and  the  trust  necessarily  reposed  in  them,  considering  the 
importance  of  the  de«ds  and  other  documents  under  tfaeircfaaigei 
is  very  great ;  while,  unfortunately,  they  have  not  the  same  se- 
curity in  their  talents  and  good  conduct  for  the  stability  of  th^ 
situations  that  the  chief  clerks  have,  it  being  most  usual  Ibr 
new  Masters  to  appoint  in  their  stead  their  own  professional 
clerks.'' 

In  the  course  of  the  discussion  which  preceded  the  Ordeis  of 
April  1828,  Master  Stephen,  who  had  never  permitted  gratuities 
to  be  received  in  his  office,  and  who  was  most  earnest  to  have 
them  generally  discontinued,  made  several  observations  on  the 
subject,  and  took  occasion,  amongst  other  things,  to  say, — <<That 
the  chief  clerk  had  very  important  and  highly  delicate  functions 
to  discharge,  and  had  to  exercise  his  judgment  in  almost  every 
cause,  on  matters  deeply  interesting  to  the  solicitor  himself  and, 
in  most  causes,  to  his  client  That  if  the  chief  clerk  were  not 
unbiassed  and  faithful,  the  integrity  of  the  Master  himself,  though 
seconded  by  his  utmost  vigilance,  was  no  security  to  the  Court 
or  the  public  against  gross  injustice.  That  if  the  task  of  com- 
paring charges  and  discharges,  bills  of  costs,  d&c.,  with  the  ex* 
aminations  and  vouchers,  were  not  committed  to  the  chief  clerk, 
twenty  Masters  could  not  despatch  the  business  then  discharged 
by  the  ten.*'  **  In  short,"  he  adds,  "  it  may  truly  be  said,  that 
the  duties  which  the  Masters  are  obliged  todel^;ate  to  their  chief 
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clerks,  are  not  less  fiduciary  and  important  than  those  which 
they  discharge  in  person.  Some  apologies  usually  made  for 
the  practice  [of  giving  gratuities  to  the  chief  clerk] 
*rest  upon  false  or  inadequate  views  of  the  chief  clerk's  [""668] 
official  functions.  These  are  spoken  of  as  if  they  were 
wholly  ministerial,  and,  consequently,  the  more  or  less  despatch 
is  treated  as  the  only  point  in  which  the  gratuity  or  its  compara- 
tive amount  can  corruptly  influence  his  judgment.  But  it  has 
been  shewn,  that  his  funclions,  an  assistant  to  the  Master,  are 
also  of  a  judicial  kind,  and  when  that  is  stated,  there  is  an  end 
of  every  sound  or  plausible  defence.  The  chief  clerk,  on  many 
or  most  ordinary  occasions,  performs  the  Master's  duty  in  his 
3tead." 

In  the  course  of  the  same  observations,  Mr.  Stephen  mention-', 
ed  the  loss  which  his  own  clerk,  Mr.  Lammin,  had  sustained 
by  the  abolition  of  gratuities,  and  in  noticing  the  disparity  of 
bis  emoluments,  includes  therein,  the  allowance  of  100/.  out  of 
them  to  the  junior  clerk,  to  whom  his  duties,  as  official  account* 
ant,  had  been  transferred.  And  he  further  expresses  himself 
thus : — "  As  to  the  junior  clerks,  they  ought  clearly  to  retain,  as 
now,  a  proper  share  of  the  copy  money  they  receive ;  for  as  they 
pay  the  assistant  writing  clerks  and  stationers,  their  labour  and 
disbursements  must  always  be  proportioned  to  the  number  and 
length  of  the  copies  they  actually  make.  Their  province,  in  the 
care  and  arrangement  of  papers,  warrants,  &c.,  is  one  of  much 
labour  and  importance,  and  will  be  still  more  so  if  they  are  made 
also  book-keepers  and  accountants.  They  ought  not  to  be  in- 
adequately paid." 

The  statement  of  duties  contained  in  the  Report  of  1816  is  not 
complete,  either  as  to  the  duties  of  chief  clerk,  or  as  to  the 
duties  of  copying  clerk ;  and  I  have  not  thought  it  necessary  to 
enquire,  whether  it  is  perfectly  accurate  as  far  as  it  goes.  If  it 
was,  alterations  of  some  importance  were  afterwards 
made ;  but  from  all  that  *I  have  stated,  it  is  plain,  that  [^^669] 
the  business  of  the  chief  clerk  was  to  assist  the  Master 
in  the  performance  of  his  most  important  duties,  those  duties  which 
partake  most  of  a  judicial  character ;  and  that  the  business  of  the 
junior  clerk  was  invariably  considered  to  be  of  an  inferior  and  more 
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exclusively  ministerial  character^  requiring  attention,  diligence, 
and  fidelity,  but  not  all  the  qualifications  of  knovirledge,  experi- 
ence, and  skill  which  ought  to  be  found  in  the  chief  clerk. 

It  appears  by  the  evidence  adduced  on  the  present  occasion, 
and  otherwise,  that  some  duties  which  iu  the  Report  of  1816, 
are  considered  to  be  duties  of  the  chief,  are  now  performed  by 
the  junior  clerks  in  most  of  the  Master's  offices — such  as  the 
registering  of  warrants  and  of  the  names  of  solicitors  attending 
the  return  thereof;  the  arrangement  and  care  of  the  documents 
in  the  office ;  the  attendance  in  Court  with  deeds,  books,  and 
papers,  and  the  transcription  of  certificates  and  reports. 

These  duties  seem  to  be  all  of  them  merely  ministerial^  and 
I  think  that  the  Master  ought  to  have  considerable  discretion  on 
the  subject.  They  are  matters  which  perhaps  cannot,  consistent, 
ly  with  the  interest  of  the  suitors,  be  subjected  to  strict  and  rigid 
rules  ;  and  in  a  case  which  does  not  appear  to  me  to  make  it 
necessary,  I  do  not  think  that  it  would  be  useful  to  inquire 
into,  or  in  any  way  abridge,  the  Master's  authority  respecting  them. 

But,  admitting  all  these  and  some  other  alterations  to  have 
been  rightly  made,  the  distinction  between  the  chief  clerks  and 

the  junior  clerks  is  still  sufficiently  broad. 
[*670]  ^Notwithstanding  the  present  contest,  and  the  argu- 
ments which  have  been  used,  I  do  not  suppose  that  the 
Masters  have  ever  considered  their  two  clerks  as  standing  on  an 
equality  as  their  servants,  agents,  or  assistants.  The  senior 
clerks,  with  reference  to  the  duties  to  be  performed  by  them, 
have  at  all  times  been  well  known  and  understood  to  have  re- 
quired other  and  higher  qualifications  than  the  junior  clerks. 
And  I  am  of  opinion  that  the  Masters  never  were  entitled  to  con- 
found theofficesof  the  twoclerks,alIot  toone  theduties  which  ought 
to  be  performed  by  the  other  or  direct  their  respective  duties  to 
be  interchangeably  performed  without  restriction  or  limitation, 
though  I  think,  with  proper  limitalion,  and  on  proper  occasions 
the  Master  has  always  been  entitled  to  require  either  clerk  to 
perform  any  official  duty  in  which  his  assistance  was  wanted, 
and  for  the  performance  of  which  he  was  competent 

Such,  I  conceive,  to  have  been  the  state  of  the  case  before  the 
passing  of  the  Chancery  Regulation  Act ;  and  I  now  proceed 
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to  notice  some  of  the  circnmstaDces  under  which  that  act  was 
passed. 

In  August  1832,  a  bill  was  laid  upon  the  table  <5f  the  House 
of  Lords,  by  which,  amongst  other  things,  it  was  proposed  to  be 
enacted,  that  no  person  should  be  appointed  to  be  chief  clerk  to 
any  Master  in  Ordinary,  unless  he  should  have  been  admitted 
on  the  roll  of  solicitors,  and  practised  as  a  solicitor  in  that  Court 
for  not  less  than  five  years,  or  should  have  been  a  junior  clerk 
in  the  office  of  one  of  the  said  Masters  for  a  like  term  of  five 
years ;  and  that  the  chief  clerk  of  the  Master  should  not  be  re- 
moved from  his  office  unless  for  sufficient  cause,  to  be  approved 
by  the  Lord  Chancellor.  That  the  Masters  and  the  clerks  re- 
spectively should  be  paid  partly  by  salaries  and 
partly  by  fees ;  the  senior  clerk's  ♦fees  to  be  such  as  were  [*671] 
intended  to  be  specified  in  a  schedule  to  the  act  And 
the  junior  clerks  were  to  be  entitled  to  receive  for  all  copies 
made  in  the  offices  to  which  they  belonged  one  penny  per  folio, 
and  gratuities  were  proposed  to  be  put  an  end  to. 

The  bill  which  was  introduced  into  the  House  of  Lords  in 
the  following  year,  t.  e.  in  April  1833,  required  the  same  quali- 
fication for  the  Master's  chief  clerk,  but  omitted  the  special  pro- 
vision contained  in  the  foimer  bill  for  the  non  removal  of  the 
chief  clerk  unless  for  sufficient  cause,  to  be  approved  by  the 
Lord  Chancellor.  It  contained  a  clause  providing  generally 
that  every  officer  and  clerk,  except  clerks  employed  as  writing 
or  copying  clerks,  should  hold  his  office  during  his  good  beha- 
viour, to  be  removable,  however,  by  the  Lord  Chancellor  upon 
complaint  made  to  him,  and  proof  of  misconduct  or  neglect. 
The  Masters  themselves  were  excepted  from  this  power  of  re- 
moval. 

It  was,  I  believe,  in  the  progress  of  the  bill  through  the  House 
of  Lords  that  the  qualification  clause  was  so  altered  as  to  re- 
quire that  the  chief  clerk  should  have  been  a  solicitor  for  five  years, 
or  a  junior  clerk  for  ten  years,  and  that  the  power  proposed  to 
be  given  to  the  Lord  Chancellor,  to  remove  officers  and  clerks 
for  neglect  or  misconduct,  was  omitted. 

On  the  31st  of  May  1833,  the  House  of  Commons  ordered  se- 
veral  accounts  relating  to  the  Masters'  offices  to  be  returned,  and, 
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amongst  others,  an  account  of  the  sums  of  money  received  fas 
copies,  and  how  much  of  such  sums  were  received  by  and  applied  to 
the  benefit  of  each  Master,  and  how  much  for  their  respective 
clerks.  The  returns  were  ordered  to  be  printed  on  the  26th 
day  of  July  1833,  and  it  appeared  from  them,  that 
[*672]  *in  the  office  of  six  of  the  Masters  the  two  clerks  had 
equal  portions  of  copy  money  allotted  to  them.  And 
that  in  the  offices  of  two  of  the  Masters  the  second  clerk  had 
more  than  the  first.  It  does  not  appear  what  sums  were  allotted 
to  the  clerks  respectively  in  the  two  other  offices. 

On  the  29th  of  July  1833,  a  select  Committee  of  the  House 
of  Commons  was  appointed  to  consider  the  Chancery  offices  with 
reference  to  the  bill,  and  before  that  Committee  certain  witnesses 
were  examined. 

Mr.  Yizard  stated  that  the  object  of  the  qualification  clause 
was  to  prevent  the  Master  appointing  inefficient  persons. 

Mr.  Jones  (chief  clerk  of  Master  Cross)  stated  that  all  the 
chief  clerks  except  three  had  been  solicitors,  and  he  said,  ■^The 
duties  of  the  chief  clerk  are  so  various,  that  it  it  is  hardly  possi- 
ble to  state  them  exactly,  but  1  will  endeavour  to  do  it. 
The  chief  clerk  assists  the  Master  in  all  the  details  of  the  business 
of  his  office ;  for  instance,  if  it  is  referred  to  the  Master  to  take 
the  accounts  of  trustees  or  executors,  the  Master's  clerk  examines 
the  accounts  with  all  the  vouchers,  and  if  there  are  any  questions 
of  law  or  equity  arising,  which  willfrequently  occur  in  taking 
the  accounts  of  executors  and  trustees,  they  are  reserved  for  the 
special  opinion  of  the  Master  upon  the  subject ;  and  when  the 
accounts  are  gone  through,  they  form  part  of  the  detailed  refer- 
ence to  the  Master.  There  are  many  other  things  in  which  the 
clerk  gives  his  assistance.  When  all  the  proceedings  of  the 
reference  are  gone  through,  it  is  the  duty  of  the  clerk  to  read 
through  all  the  papers  and  understand  the  case  and  draw  the 
report,  in  some  business  the  clerk  goes  through  the 
[*673]  business  first,  reserving  ^difficult  points  for  the  further 
consideration  of  the  Master;  there  are  other  cases  where 
it  goes  before  the  Master  in  the  first  instance,  the  Master  assum- 
ing that  the  statements  before  him  are  all  correct,  but  leaving 
it  to  his  clerk  to  examine  them  afterwards  with  the  papers  to 
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be  produced,  and  in  the  case  of  sCatemente  from  deeds,  the  clerk 
ought  to  be  a  ItttietionversanC  with  the  nature  and  effect  of  deeds 
and  the  principles  of  law  and  equity,  to  see  that  the  deeds  are 
correetly  stated  to  meet  the  case." 

".The  junior  derk  is  employed  in  making  copies  of  proceed- 
ings and  delivering  them  to  the  solicitors,  and  in  issuing  the 
summonses  and  warrants  through  the  medium  of  which  the  90- 
licitors  attend ;  and  the  greater  portion  of  his  time  is  employed 
in  issuing  those  warrants ;  and  if  he  was  only  to  be  paid  for  the 
copies  he  makes  he  would  not  gain  a  livelihood,  and  most  oi  the 
copies  done  by  himself  niust  be  done  at  night ;  and  he  is  obliged 
to  employ  persons  out  of  the  office  to  assist  him,  and  gel  the 
copying  business  done  as  well  as  he  can^** 

Mr.  Farrer  being  asked,  whether  there  was  a  great  proportion 
of  the  business  done  by  the  chief  clerk,  without  the  intervention 
of  the  Master  himself,  except  for  the  purpose  of  affixing  his  sig* 
nature,  or  doing  something  to  give  authenticity  to  the  instrument, 
answered — "  The  chief  business  of  that  kind  is  in  passing  re- 
ceiver's accounts  and  going  through  discharges ;  a  great  part 
of  them  are  merely  ministerial,  merely  checking  the  items  with 
the  receipts,  and,  unless  a  difficulty  arises,  the  chief  clerk  goes 
through  them.  If  there  is  any  question  of  allowance,  the  chief 
clerk  always  refers  it  to  the  Master :  he  never  determines  ques- 
tions of  property  to  any  amount  without  referring  it  to 
the  Master.  The  general  'practice  is  for  the  clerk  to  [*674J 
draw  the  report ;  sometimes  the  Master  dmws  the  report 
where  it  is  of  a  special  nature,  when  he  thinks  he  can  draw  it 
from  what  passed  before  him  with  greater  facility.  I  consider 
the  Master  as  a  Judge,  and  the  clerk  as  a  ministerial  officer.  In 
coavecsation  the  Masters  have  turned  their  attention  to  what 
would  be  the  proper  salary  for  our  principal  clerks  if  it  was 
thought  proper  to  give  them  a  salary.  I  do  not  think  we  have 
had  any  conversation  as  to  the  amount  of  salary  to  be  provi- 
ded for  the  second  clerks ;  we  saw  the  fees  proposed  for  them ; 
they  would  not  produce  an  adequate  salary  for  them  as  I  am  iui- 
formed.  They  are  called  copying  clerks,  but  they  make  little  or 
nothing  by  copies  made  by  themselves ;  they  have,  I  believOi 
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little  or  nothing  for  making  copies."  d. ''  Do  they  do  buakiea 
for  the  chief  clerk  sometimes  P  <<  No,  I  beliere  not ;  I  think 
they  are  not  competent  to  it ;  but  they  have  a  variety  ci  duties 
to  discharge  that  require  great  attention,  and  are  of  great  im- 
portance to  the  regularity  of  the  proceedings."  CI.  <^  The  chief 
clerks  have  either  been  solicitors,  or  managing  clerks  to  solicitors.^' 
'<  Yes,  generally.  My  own  chief  clerk  was  advanced  from  the 
situation  of  second  to  chief  clerk.  My  former  answer  should  be 
qualified,  for  he  certainly  for  some  time  did  great  part  of  the 
business  for  the  chief  clerk.  I  speak  of  the  time  of  my  predeces- 
sor :  I  found  him  in  the  situation  of  chief  clerk." 

Mr.  Lammin,  who  had  been  fourteen  years  in  a  solicitoi's 
office,  and  a  managing  clerk,  before  he  became  chief  ckrk  to 
Mr.  Stephen,  and  was  then  chief  clerk  to  Mr.  Brougham,  b^g 
asked  whether  he  had  at  all  considered  what  would  be  a  £ur  re- 
muneration for  the  second  clerk,  answered,  "  I  have  never  had 
that  called  to  my  attention  ;  we  could  not  do  without 
[*67oJ  ^hem ;  they  are  mere  writers,  and  acquainted  with  the 
business  of  keeping  the  accounts  and  giving  out  the 
warrants,  and  entering  the  money  received  ;"  and  being  asked 
whether  the  situation  of  junior  clerk  could  be  adequately  worked 
by  a  good  methodical  man  of  business,  without  any  previous 
knowledge  in  the  profession,  he  answered,  "  Yes,  a  boy  from 
Christ's  Hospital  could  soon  do  it."  And  Mr.  Elderton,  thea 
also  a  chief  clerk,  who  was  present,  said  that  he  quite  agreed  ia 
that. 

Upon,  or  at  least  after,  this  evidence,  and  when  the  iaets 
stated  by  the  witnesses  must  have  been  well  known,  the  Re* 
gulation  Act  passed  the  Committee  of  the  House  of  Commons, 
and  afterwards  the  two  houses  of  parliament,  with  the  qualifica- 
tion clause ;  but  the  clause  enabling  o&ceis  and  clerks  to  hold 
their  offices  during  their  good  behaviour  was  so  altered  in  its 
progress  through  the  Commons  as  to  exclude  the  Masters'  clerks 
from  its  operation ;  and  thie  exclusion  was  one  of  the  grounds 
on  which  it  was  decided  in  the  case  of  Ex  parte  Wardf{a)  that 

(«)  Not  Repotted. 
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the  office  of  junior  clerk  was  held  during  the  pleasure  of  the 
Master. 

But  every  thing  which  appears  on  the  subject  tends  to  shew 
that  the  offices  of  chief  and  junior  clerks  were  considered  to  be 
two  distinct  offices  of  very  diflferent  and  unequal  character,  to 
which  distinct  duties,  requiring  very  differant  qualifications,  were 
attributed,  and  the  result  of  the  antecedent  history  is  in  perfect 
conformity  with  that  .which  appears  to  me  to  be  the  true  con* 
struction  of  the  Act  itself. 

It  appears,  I  think,  very  plainly  that,  in  the  performance  of 
the  duties  which  were  understood  to  belong  to  the  chief 
clerk,  they  were  thought  to  have  it  in  their  *power  to  [*676] 
manage  the  business  of  the  office  in  such  a  way  as  to 
increase  fees  unnecessarily,  and  that  so  long  as  they  had  an  in- 
terest in  fees,  they  were  exposed  to  the  temptation  of  putting  the 
suitors  to  unnecessary  expense  for  their  own  profit.  All  interest 
in  fees  was  therefore  taken  from  them,  and  such  a  remuneration 
as  was  thought  sufficient  was  given  to  them.  I  think  it  cannot 
be  doubted,  that  the  object  was  not  only  to  secure  a  better  class 
of  persons,  but  also  to  exempt  or  protect  them  from  the  tempta- 
tion to  which  an  int^^st  in  fees  of  any  kind  was  supposed  to  ex- 
pose, them. 

On  the  other  hand,  the  junior  clerks  were  not  supposed  to  be 
exposed  to  the  like  temptations ;  at  all  events,  they  were  not 
supposed  to  be  in  a  situation  which  enabled  them  to  manage  the 
business  of  the  office,  so  as  to  make  unnecessary  occasions  for 
receiving  fees ;  it  was  apprehended,  I  am  afraid  erroneously,  that 
extortion  by  miscounting  folios  might  easily  be  prevented,  and 
the  number  of  copies  was  supposed  to  bear  some  proportion  to 
the  actual  labour  which  the  junior  clerks  had  to  peform.  Under 
these  cireumstances,  the  junior  clerks  were  to  be  in  part  paid  by 
copy  money :  the  rate  of  Id*  per  folio  was  first  proposed :  it 
was  afterwards  increased  to  the  rate  of  l^d.  per  folio ;  and  the 
deficiency  of  remuneration!  which  it  was  (as  it  now  appears) 
most  erroneously  supposed  that  rate  would  produce,  was  probably 
a  reason  for  adding  a  salary  of  1502.  a  year. 

The  chief  clerks  being  excluded  from  fees  for  the  purpose  of 
avoiding  the  temptation  to  increase  them,  to  which  they  might 
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Ibe  exposed  in  the  ordinary  discharge  of  their  known  duties,  it 
would,  as  it  appears  to  me,  be  absurd,  and  contrary  to  the  plain 
policy  of  the  act,  to  allot  the  performance  of  those  duties  to  die 
junior  cterks,  who  are  permitted  to  receive  copy  money 
p677]  as  fees :  it  *would  be  wilfully  and  knowingly  exposing 
the  junior  clerk  to  the  temptation  from  which  the  legis- 
lature intended  to  exempt  the  senior  clerk ;  and  doing  that  by 
interchanging  the  duties  in  the  performance  of  which  the  tempta- 
tion was  supposed  to  arise  :  and  it  would  be  at  the  same  time 
committing  to  an  unqualified  person  the  performance  of  those 
duties  which  it  is  perfectly  plain  the  legislature  intended  to  be 
performed  by  a  qualified  person. 

From  the  eridence  which  has  been  adduced,  it  appears  that 
Mr.  Lynch  commits  to  his  junior  clerk  some  of  those  duties 
which,  at  the  time  when  the  act  passed,  were  eonddersd 
to  be  the  peculiar  duties  of  the  chief  clerks.  There  is  no  evi- 
dence that  the  business  is  ro  any  way  neglected  or  ill-conduct- 
ed, or  that  any  temptation  to  which  the  junior  clerk  may,  by  the 
nature  of  tfie  duties  committed  to  him,  hare  been  exposed,  to  in- 
crease copy  money,  has  in  practice  had  that  effect.  There  is  no 
eonqilaint  on  the  subject  which  has  even  been  adverted  to  in  the 
argument  The  strict  attention  to  the  duties  of  his  awn  office, 
for  which  Mr.  Lynch  baa  been  so  justly  and  so  honourably  dts- 
tmguiahed,  and  for  which  I  am  myself  glad  to  be  able  to  bear 
willing  testimony,  and  on  the  virtue  of  Mr.  Wright,  may  have 
saved  the  office  from  the  commission  of  any  wrong  of  the  kind  ; 
but,  in  the  very  nature  of  the  duties  committed  to  Mr.  Wright, 
there  is  the  matter  of  temptation  which  the  legislature  intended 
to  remove.  The  mischief  might  arise  almost  insensibly,  and 
might  escape  the  vigilant  attention  which  Mr.  Lynch  might  ap- 
ply to  it;  and  if  the  mischief  were  to  arise,  and  were  to  exist 
even  to  a  considerable  extent,  no  evidence  of  it  might  be  produc- 
ed ;  for,  unfortunately,  it  is  not  the  interest  of  any  one  {Mractising 
the  law  to  complain  o£  the  length  of  documents.  A  long  docu- 
ment is  a  profit  not  only  to  the  clerk  who  makes  or 
[*678J  'procures  the  copies  anid  tlie  stationer  who  writes  or  co- 
pies them)  but  to  every  one  who  receives  remimeration 
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for  the  use  of  them.  I  am  afraid,  that  in  such  a  case,  the  ab- 
sence of  complaint  does  not  prove  that  there  is  no  ground  of 
complaint  But  assuming,  as  perhaps  I  ought  to  do,  that  the 
mischief  does  not  exist,  still  it  is  not  guarded  against  in  the 
manner  which  has  been  provided  by  the  legislature ;  the  law  is 
not  obeyed,  and  Ihe  suitors  are  exposed  to  a  risk  which  obedience 
to  the  law  would  remove.  And  under  all  these  circumstances, 
I  am  of  opinion,  that  the  business  in  the  office  of  Mr.  Lynch  is 
not  distributed  in  a  manner  consistent  with  the  evident  intention 
of  the  Act  of  parliament. 

If  this  should  be  the  opinion  of  your  lordship,  I  may  presume 
that  Mr.  Lynch  will  not  require  any  direction  as  to  what  ought 
to  be  done,  or  any  other  inducement  for  his  adoption  of  the  ne- 
cessary proceedings  to  place  the  business  of  his  office  on  a  pro- 
per footing. 

The  Lord  Chancellor. — I  have  requested  the  assistance 
of  the  Master  of  the  Rolls  in  the  hearing  of  this  petition,  on 
the  ground  that  he  is  the  head  of  the  department  of  the  Court  to 
which  the  question  refers,  and  I  need  hardly  state  that  1  entirely 
concur  with  him  in  the  full  and  elaborate  opinion  which  he  has 
delivered. 

The  question  of  the  duties,  or  rather  of  the  offices,  of  the  first 
and  second  clerks  was  considered  in  a  general  way  in  the  Re- 
port of  the  Commission  of  1740.  A  distinction  was  then  drawn  be- 
tween the  two  offices.  <^The  chief  clerk,''  it  is  there  stated,  ^  shotdd 
be  a  person  of  good  ability  and  well  versed  in  the  practice  of  the 
Court."  The  same  subject  came  under  the  consideration 
of  the  *Commissi(Hi  that  sat  in  181 5.  The  persons  who  [*679] 
composed  that  commission  were  well  acquainted  with  the 
details  of  the  Master's  office.  Sir  William  Alexander,  who,  I  be- 
lieve wasoneof  them,  was  himself  a  Mastei.  They  did  not  consid- 
er the  junior  clerk  as  a  clerk  or  minister  of  justice ;  and  when  they 
came  to  the  office  of  chief  clerk,  they  went  into  detail  as  to  his 
duties^  pointing  out  most  of  them,  and  afterwards  proceed  ^n 
thehr  report  in  these  terms — "  The  duty  of  drawing  the  certifi- 
cates and  reports  requires  that  the  principal  clerk  should  be  not 
only  familiar  with  the  usual  course  of  business,  so  as  to  prepare 
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the  certificates  and  reports,  for  which  there  are  established  formSy 
but  he  must  know  enough  of  the  general  law  and  practice  of  the 
Court  to  understand  the  orders  and  decrees,  &c.  He  should  be  a 
person  of  some  education,  and  great  experience  and  skill  in  bu- 
siness." 

The  legislature  took  the  same  view  of  the  subject  in  the  3  ds; 
4  W.  4.  c.  94 ;  and  probably,  in  framing  that  provision,  they  had 
in  view  the  Reports  to  which  I  have  referred,  for  in  that  Act  a 
marked  distinction  is  drawn  between  the  two  clerks.  The  first 
clerk  has  a  considerable  salary,  and  a  certain  qualification ;  bat 
for  the  other  no  qualification  is  required,  and  his  fixed  salary  is 
only  160/.  a  year,  with  an  allowance  of  l^d  a  folio  for  copy  mo- 
ney. It  is  quite  clear  that  the  legislature  in  making  these  provi- 
sions considered  that  there  was  a  marked  distinction  between  the 
two  offices ;  and  it  would  be  quite  inconsistent  with  those  pro- 
visions that  the  Master  should  have  power  to  appoint  the  duties 
of  the  senior  clerk  to  be  performed  by  a  person  not  having  the 
qualification  required  by  the  legislature.  It  is  no  answer  to  this 
to  say,  that  the  person  performing  these  duties  is,  from  long 
experience,  well  able  and  competent  to  perform  them. 
[*680J  *The  legislature  has  thought  it  right,  for  the  purpose  of 
securing,  as  far  as  it  can  be  secured  by  l^islative 
enactment,  an  efficient  discharge  of  the  duties  of  the  office,  to 
preseribe  a  particular  test ;  and  that  test  must  be  adhered  to.  I 
do  not  mean  to  say  that  no  part  of  the  ministerial  duties  of  the 
superior  clerk  may,  under  any  circumstances,  by  the  direction 
of  the  Master,  be  performed  by  the  junior  clerk.  That  would 
be  to  draw  the  rule  too  tight.  But  the  spirit  of  the  Act  must  not 
be  evaded.  It  is  because  I  think  that  in  this  case  there  has 
been  a  departure  from  the  spirit  of  the  Act,  that  I  think  I  am 
bound  to  come  to  the  conclusion,  that,  in  this  respect,  the  Master 
has  acted  with  irregularity. 

I  agree  with  the  Master  of  the  Rolls,  in  thinking  that  it  is  not 
necessary  at  present  for  the  Court  to  make  any  order  on  the 
sffbject.  An  intimation  of  our  opinion  will,  I  am  sure,  be  suffi- 
cient. It  is  my  duty,  also,  in  concurrence  with  the  Master  of 
the  KoUs,  to  say  that,  from  all  1  have  observed  with  respect  to 
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Master  Lynch,  no  individual  could  perform  the  duties  of  that 
office  with  more  assiduity,  intelligence,  or  ability,  than  he  does. 
I  shall  intimate  to  Master  Lynch  the  opinion  of  the  Court, 
and  I  have  no  doubt  that  he  will  immediately  conform  to  it. 


The  Marquis  of  Bute  v.  The  Glamorga^n-  ['eSll 

SHIRE  Canal  Company. 

1846: 

A  ttatement  'at  an  answer  that  certain  document!  admitted  to  be  in  the 
Defendant's  possession  form  part  of  the  evidence  of  his  title  and  do  not  form 
part  of  the  title  of  the  Plaintiff  to  the  premtaes  in  question,  is  not  sufficient  to 
protect  them  from  production  on  motion,  if  they  be  in  their  nature  such  as  may 
farnisb  eyidence  in  support  of  the  Plaintiff's  case,  and  the  answer  does  not  dis- 
tinctly deny  that  they  do. 

Semble,  a  Defendant  who  has  answered  cannot  resist  a  motion  for  production  of 
documents  referred  to  in  his  answer,  on  the  ground  that  the  bill  is  open  to  a 
general  demorrer  for  want  of  Equity . 

This  was  a  renewal,  before  the  Liord  Chancellor,  of  a  motion 
which  had  been  refased  by  the  Vice-chancellor  of  England,  for 
the  production  of  the  documents  mentioned  in  the  schedule  to 
the  answer. 

Mr.  Sluarty  and  Mr.  James  for  the  motion. 

.Mr.  BetkeU  and  Mr.  Colviley  contra. 

The  material  parts  of  the  pleadings,  and  the  points  taken  in 
th^  argument,  are  fully  stated  in  the  judgment. 


The  Lord  Chancellor. — The  bill  states  that  a  narrow  strip 
of  land,  containing  seventeen  acres  more  or  less,  part  of  a  larger 
piece,  was  purchased  by  the  Defendants  under  the  authority  of 
an  Act  of  parliament  in  the  year  1803,  from  the  then  owners  under 
whom  the  Plaintiff  claims  title ;  that,  upon  the  land  so  conveyedi 
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the  catial,  towing  paths,  and  other  works  were  or  had  been 
formed  ;  that  this  strip  of  land  was  divided  from  the  remaining 
portion  by  a  ditch,  which  ran  the  whole  length  of  it,  and  formed 
the  boundary  between  the  two  properties.  It  then  stated  that 
by  different  modes  described  in  the  bill,  the  Defendants  had 
gradually  encroached  upon  the  Plaintiff's  land,  filling 
[*682]  up  the  ditch,  or  the  greater  part  of  it,  and  obliterating  *the 
boundary ;  that  quays  and  wharfs  bad  been  built  along 
the  canal  upon  land  obtained  for  the  purgpse  from  the  Plaintiff, 
and  (hat  the  Defendants  had  received  payments  and  acknow- 
ledgments by  the  parties  occupying  the  quays  and  wharfs, 
which  payments,  though  made  in  the  first  instance  in  respect 
merely  of  frontage,  or  of  some  benefit  or  accommodation  received 
from  the  company,  had  in  process  of  time  been  claimed  and  re- 
ceived as  rent  for  a  portion  of  the  land  covered  by  the  quays 
and  wharfs ;  that  these  occupiers  were  fifty  in  number,  and  that 
it  would  be  impracticable  to  proceed  at  law  for  the  purpose  of 
defining  the  boundaries  or  recovering  the  possession.  The  bill 
then,  anticipating  the  defence  of  the  Statute  of  limitations, 
charged  that  the  various  acts  of  encroachment  before-mentioned 
had  been  going  on  gradually  and  continually  until  a  very  re- 
cent period ;  that  the  Defendants  now  claimed  to  be  entitled  to 
twenty-four  acres,  being  seven  acres  more  than  the  original 
grant,  and  had  put  down  boundary  stones  to  mark  the  extent 
of  their  claim :  the  Plaintiff  therefore  prayed,  among  other  things 
for  a  commission  to  ascertain  and  settle  the  boundaries* 

The  Defendants,  in  their  answer,  denied  the  particular  acts 
of  encroachment  with  which  they  were  charged  by  the  bilf, 
and  stated  that  the  filling  up  of  the  ditch,  which  they  admitted 
Co  have  been  the  original  boundary,  was  not  their  doing,  but  the 
result,  in  part,  of  acts  of  the  Plaintiff's  own  agents,  but  chiefly 
of  the  occupiers  of  the  quays  and  wharfs,  who  (they  said)  had 
commenced  the  buildings  upon  the  land  of  the  Defendants  before 
they  applied  for  additional  land  to  the  Plaintiff,  and  had  then 
filled  up  the  ditch  for  the  purpose  of  uniting  the  two  :  that  those 
parties  were  their  tenants,  and  that  the  payments  were  made  in 
respect  of  the  rent  due  from  them  as  such  tenants.  The 
[*683]    Defendants  admitted  that  *the  number  of  acres  which 
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they  now  cJaimed  was  greater  than  that  specified  in  their 
conveyance  from  the  Plaintiff's  ancestor;  but  they  insisted 
that,  if  there  had  been  any  encroachment,  they  had  been  in  un- 
disturbed possession  of  what  they  now  claim  for  more  than 
twenty-years,  and  they  relied  upon  the  Statute. 

The  Plaintifl;  in  his  bill,  charged  that  the  Defendants  were  in 
possession  of  several  maps,  surveys,  and  other  documents  re- 
lating to  the  matters  mentioned  in  the  bill,  and  from  which,  if 
produced,  the  truth  of  such  several  matters  would  appear  The 
Defendants  admitted,  in  their  answer,  that  they  had  in  theirpos- 
session  divers  maps,  surveys,  and  other  documents  relating  to 
the  matters  aforesaid,  and  set  out  a  list  of  them  in  a  schedule- 
ibey  also  set  out  in  another  schedule  a  list  of  the  leases  which 
they  had  from  time  to  time  granted  to  the  occupiers  of  the  quays 
and  wharfs  ;  but  added,  that  they  formed  part  of  the  evidence  of 
the  title  of  the  Defendants,  atid  did  not  form  part  of  the  title  of 
the  Plaintiff  to  the  premises  comprised  therein. 

The  usual  motion  was  made  before  the  Vice-chancellor  of 
England  for  the  production  of  the  documents  in  question.  This 
motion  was  refused  with  costs:  the  grounds  of  the  refusal  are 
not  statedm  the  copy  of  the  judgment  which  has  been  handed  to 
me.  It  merely  mentions,  that  the  learned  Judge  had  read  the 
bill  and  answer,  and  that  he  was  of  opinion  that  there  was  no 
case  for  the  production. 

The  Plaintiff  has  moved  to  discharge  that  order.  The  ques- 
tion  IS  whether,  having  regard  to  the  statements  on  the  record, 
the  Plamtiff  is  entitled  to  the  production. 

•It  is  objected  that  this  is  a  dispute  between  two  ['6841 
contiguous  proprietors  as  to  their  actual  boundaries.  . 

that  the  remedy  is  at  law,  and  that  there  is  no  ground  for  equi- 
table interference  The  rule,  as  I  apprehend  is  this,  that  the 
mere  confusion  of  boundaries  between  adjacent  proprietors  will 
not  support  a  bill  for  a  commission :  there  must  be  some  equity 
ansm^  out  of  the  conduct  or  acts  of  the  party  against  whom 
the  commission  is  prayed,  or  the  bill  must  be  brought  for  the 
purpose  of  preventing  a  multiplicity  of  suits.ll]    In  the  case  of 

ihi  Bil!"*  Ar4**7  T "*^°  '  ""  ^'^  "-"""^ing  boundarie.,  .ee  farth«; 
»>•  BUhop  of  St.  Ataph  f.  WiUiamt,  J»c.  353.  '««wi> 
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Wake  V.  Conj/erSy{a)  referred  to  by  the  Defendants, 
it  is  stated  by  the  Lord  Keeper,  (Norlbington,)  that  the 
Court  will  entertain  such  a  bill  "where  there  might 
have  been  a  multiplicity  of  suits,  or  where  the  confusion  has 
been  created  by  the  act  of  the  parties,  as  where  a  party  has 
ploughed  too  near  another,  or  the  like."  I  think  the  allegatioDs 
in  this  bill  present  a  case,  which,  if  substantiated  by  evidence, 
would  entitle  the  Plaintiff  to  a  commission :  the  bill  stales  a 
system  of  gradual  encroachment  on  the  part  of  the  Defendants, 
the  filling  up  of  the  ditch,  and  obliterating  the  boundaries;  and, 
further,  the  necessity,  if  this  Court  should  not  interfere,  of  bring- 
ing a  great  number  of  actions  against  different  parties,  in  order 
to  fix  the  boundaries  and  establish  the  Plaintiff 's  right. 

I  cannot,  therefore,  refuse  the  production  on  the  ground  taken 
at  the  bar,  that  no  case  for  a  commission  has  been  made  by  the 
bill.  If  that  indeed  were  so,  the  Defendants  might  have  de- 
murred, and  protected  themselves  from  the  discovery.  But  they 
have  not  thought  proper  to  pursue  that  course ;  and  the  pos- 
session of  documents  relating  to  the  Plaintiff's  case  being  ad- 
mitted, they  are  bound  to  produce  them,  unless  they  can  show 
some  special  reason  to  excuse  it.  As  to  the  greater 
[*685]  *part,  no  reason  is  assigned  why  they  should  not  be  pro- 
duced, except  that  they  are  their  private  books  and  relate 
to  their  general  business — that  they  are  in  frequftit  use  and  can- 
not be  removed  :  with  respect  to  these  the  Court  will  do  what 
is  usual  in  such  cases, — order  that  they  should  be  inspected  at 
the  ofllce  of  the  Defendants  at  convenient  times,  and  that  such 
parts  as  do  not  relate  to  the  matters  in  question  in  the  cause 
may  be  sealed  up  on  the  usual  afBdavii.[2]  With  respect  to 
the  leases,  it  is  stated  in  the  answer  that  they  form  part  of  the 
evidence  of  the  title  of  the  Defendants  and  do  not  form 
part  of  the  title  of  the  Plaintiff  to  the  premises  in  ques- 
tion. I  think  this  is  not  sufiicient :  they  are  not  asked  for  as 
evidence  of  the  Plaintiff's  title  in  the  ordinary  sense  of  the  word, 

(•)  1  Edea,  381. 

[9]  Sheffield  Canal  Companyr.  Sheffield  and  Rotheram  Railway  Campamw,  ante, 
484.    Mound  t.  AUiee,  4  MyL  &  Cr.  506, 1  Hoff.  Ch.  Pract.  308. 
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but  as  evidence  of  the  allegatioDs  in  the  bill  to  entitle  the 
Plaintiff  to  a  commission.  I  do  not,  therefore,  think  this  aver- 
ment in  the  answer  sufficient  to  excuse  the  production.  The 
case  in  this  respect  is  not  unlike  that  of  The  Duke  of  Beaufort 
i(.  Sinithy{a)  decided  first  by  the  Vice-chancellor  Wigram,  and 
which  afterwards  came  before  me  upon  appeal. 

It  was  further  contended  that  the  charges  in  the  bill,  upon 
which  alone  the  suit  could  be  supported,  were  contradicted  by 
the  answer,  and  that,  until  the  right  to  maintain  the  suit  should 
be  established,  the  Court  ought  not  to  order  the  production 
the  documents ;  and  the  case  of  Adams  v.  Fisher{h) 
was  cited  in  support  *of  this  position.  But  the  right  to  [*6S6] 
maintain  the  suit  is  the  very  question  to  be  tried,  and  the 
production  of  the  documents  is  required  with  a  view  to  the 
evidence,  and  for  the  purpose  of  establishing  the  right.  They 
may  be  and  several  of  them  are,  I  think  obviously  material  for 
that  purpose.(c)  In  the  case  of  Adams  v.  Fisher^  the  ground 
upon  which  Lord  Cottenham^s  decision  proceeded  appears  to 
have  been,  that  it  was  evident  from  the  nature  of  the  documents, 
the  production  of  which  was  required,  that  they  would  not 
assist  in  establishing  the  Plaintiff's  equity;  they  were 
merely  consequent  upon  it.  <<  Whatever,"  he  said,  "  may  make 
out  the  Plaintiff's  title,  be  may  have  a  right  to  see.  The  docu^ 
ments  in  question,  however,  are  not  to  make  out  Adams's  title  to 
have  the  bills  taxed,  and  the  production  of  them  could  not  possi- 

(a)  1  Hare,  ^07,  and  mifra^  p.  289. 

Qt)  3  My-  ^  Cr.  $3$.  The  afi^iiiiient  of  the  Respoodents  on  this  point,  ae  ie« 
garded  the  leases,  waa  that,  from  their  nature,  they  could  not  afford  evidence  of 
any  part  of  the  Plaintiff's  case,  except  that  which  went  to  rebut  the  defence  of 
the  Statute  of  Limitations ;  and  that  as  all  the  allegations  of  the  bill  which  imputed  to 
the  Defendants  the  obliteration  and  confasion  of  the  bonndariee,  (and  which,  it  was 
oontended,  conatitnted  the  sole  ibandatioa  of  his  right  to  equitable  relief,;  were 
denied  by  the  answer,  the  riaintiff  was,  on  the  principle  fiiJidavM  v.  .FVsA«r,not 
entitled  to  the  production  of  any  documents  which  were  material  only  to  a  snb 
ordinate  issue  in  the  cause.  It  was  not  adverted  to  in  this  argument,  or  per- 
haps in  the  answer  above  given  to  it,  that  the  leases  were  all  more  than  twenty 
years  old,  the  latest  of  them  being  dated  iii  the  year  1815. 

(c)  The  only  doenments  compriBed  in  the  schedule  besides  the  iMsei  were  cer- 
tain maps  and  planp,  and  two  iDtaute  books. 
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« ■ 

biy  aid  the  assertion  of  the  equity  which  Adams  has  asserted  by 
his  bill.'' 

T  am  of  Opinion,  therefore,  that  the  order  should  be  discharged 
and  that  the  documents  ought  to  be  produced.[3] 


[•687]  *Carpmael  v.  Powis. 

1846:  MaKh25. 

The  priFilege  of  coimnanicatioiie  between  solicitor  and  client  extends  to  all  mat- 
ters within  the  scope  of  the  ordinary  duties  of  a  solicitor,  and  the  sale  of  estttee 
bein^r  one  of  such  matters,  it  was  held  that  a  solicitor  waa  not  at  liberty  to  die* 
dose  what  had  passed  in  conversations  which  he  had  had  either  with  the  elieat 
or  the  agent  of  the  client,  relative  to  the  amount  of  the  bidding  to  be  lassrved 
upon  the  sale  of  an  estate  in  .which  he  had  been  concerned  for  him,  or  to  other 
matters  connected  with  such  sale. 

But,  tembUf  if  the  agent  had  been  examined  he  would  have  been  bonnd  to  an- 
swer. 

If  the  question  raised  by  the  demurrer  of  a  witness  to  tntflCToij^tories,  be  one  whieh 
the  Court  ean  dispose  of  in  that  shape,  it  is  bonnd  to  do  so,  and  not  to  reserve  the 
objection  to  the  hearing. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  BoUs 
allowing  a  demurrer  by  a  solicitor  to  certain  interrogatories  ex- 
hibited for  his  examination  in  the  cause  on  the  part  of  the 
Piaintiff.[l] 

The  object  of  the  suit  was  to  rectify  an  annuity  deed  by 
which  in  consideration  of  1800/.  the  purchase-mofiey  of  an  es- 
tate which  the  Plaintiff  had  previoasly  agreed  to  buy  from  the 
Defendant  Letitia  Powis,  he  had  granted  her  an  annuity  of  176/. 
10s,  for  her  life,  but  which  he  insisted  by  his  bill  ought  to  have 

(3]  Antt  232,  n.  (1.)  Edward*  v.  Jtnes,  muU  501.  (Umke  v.  The  Ibysr,  ^ 
i/  London,  1  Yo.  &,  Col.  C.  C.  631.  UeweUyn  v.  Bad^ley,  I  Hare,  527.  JWlea 
Y.  The  Corporation  of  Liverpool,  1  Myl.  Sl  K.  i^8,  91.  S.  C.  Coop.  SeL  Caa  19. 
3  Sim.  467.  Hercy  v.  Ferrer;  4  Beav.  97.  BaUo  v.  Margruve,  Id.  119.  OiU$ 
v.  Eyton,  7  Beav.  155.  Greenwood  y.  Mothwell,  Id.  291.  Crit^  y.  PUtel^  8 
BeaY.  62.  O'Connor  v.  Jfa/onc,  Sansse  Sl  8c  516.  Kennedy  y.  Oreene,  6  Sin. 
6.  Neeeom  y.  Clarkaon,  2  Hare,  166.  Hmrie  y.  Hwrrie,  4  Hare,  179.  The  At- 
latUie  Jneurance  Company  y.  Lunar,  I  Sand.  Ch.  Rep.  98. 

[1]  The  case  before  the  Master  of  the  Rolls  is  reported  9  BeaY.  16. 
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been  only  an  annuity  of  156/.  6s.  9d.f  alleging  that,  according  to 
a  verbal  agreement  made  between  himself  and  Thomas  Powis, 
the  brother  of  Letitia,  as  her  agent  (and  who  was  also  a  Defend- 
ant in  the  character  of  trustee  under  the  annuity  deed),  the 
amount  of  the  annuity  to  be  granted  by  the  Plaintiff  was  deter- 
mined with  reference  to  the  rate  at  which  Goyemment  annuities 
were  granted  on  a  particular  day,  and  that  Thomas  Powis, 
having  undertaken  to  ascertain  that  rate  from  a  friend  of  his  in 
the  Government  Annuity  Office,  had,  owing  to  a  mistake  of  his 
informant,  stated  it  to  the  Plaintiff  at  nearly  22/.  more  than  it 
really  was,  and  that  the  parties  had  acted  upon  that  mistake  in 
determining  the  amount  of  the  annuity  which  was  inserted  in 
the  deed. 

The  bill  suggested  a  pretence  by  the  Defendant  that  the  estate 
had  been  purchased  by  the  Plaintiff  at  an  under  value ; 
and  it  charged,  amongst  other  things,  that  ^previously  [*688] 
to  the  sale  to  the  Plaintiff,  the  Defendant  had  given  m- 
stmctions  to  her  solicitor  to  sell  it  by  auction,  and  had  sanctioned 
a  reserved  bidding  of  less  amount  than  the  sum  of  1800/.  which 
the  Plaintiff  had  agreed  to  give. 

The  defence  set  up  by  Letitia  Powis  was,  that  she  had  given 
her  brother  no  authority  in  the  matter  except  to  inquire  for  her 
what  amount  of  life  annuity  she  could  purchase  with  the  proceeds 
of  the  estate ;  that  he  had  never  communicated  to  her  the  par- 
ticulars of  his  alleged  treaty  with  the  Plaintiff,  but  had  merely 
informed  her  that  the  Plaintiff  had  offered  to  grant  her  an  annuity 
of  176/.  10^.  which  offer  she  had,  after  some  hesitation,  authorised 
him  to  accept,  and  that  she  would  not  have  accepted  an  offer 
of  less  amount. 

The  witness  was  the  solicitor  employed  by  Letitia  Powis  in 
the  sale  of  the  estate  and  in  the  purchase  of  the  annuity. 

The  interrogatories  demurred  to  were  four  in  number. 

By  the  first,  the  witness  was  asked  whether  he  had  not,  pre- 
viously to  the  sale  of  the  estate,  some  conversation  with  the  De- 
fendant Letitia  Powis,  as  to  putting  a  reserved  bidding  upon  it 
in  the  event  of  its  being  put  up  to  auction,  and  as  to  the  invest- 
ment of  the  proceeds ;  and  he  was  required  to  set  forth  the  par- 
ticulars of  such  conversation. 
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Ill  his  answer  to  that  interrogatory,he  admitted  that  such  coa- 
versatioa  had  taken  place  between  him  and  the  Defendant ;  hot 
he  declined  to  state  the  particulars,  ''on  the  ground  that  they 
were  confidential  commanications  between  the  Defendant  and 

himself  as  her  solicitor." 
[*689]      *The  two  next  interrogatories  related  to  two  inter- 
views between  the  witness  and  Thomas  PowiSy  and  to 
the  conversations  supposed  to  have  taken  place  therein,  relative 
to  the  transaction  in  question. 

In  answer  to  those  interrogatories,  tlie  witness  admitted  that 
such  interviews  had  occurred ;  but  he  declined  to  state  the  coq- 
yersations  which  had  taken  place  at  them,  ^'  as,  in  all  his  com- 
munications with  Thomas  Powis  on  the  subject  of  the  transac- 
tion in  question,  he  considered  and  treated  him  as  representing 
his  client,  and  as  being  the  medium  of  communication  between 
her  and  himseU  as  her  solicitor." 

''  For  the  same  reason,"  he  declined  to  answer  the  other  mter- 
rogatory, — whether  Thomas  Powis  ever  told  him  that  he  was 
or  was  not  authorized  to  agree  with  the  Plaintiff  as  to  the  amount 
of  the  annuity  to  be  granted  to  the  Defendant  Letitia  Powis. 

Mr.  James  Parker  and  Mr.  Sievens,  for  the  Plaintiff,  the  Ap- 
pellant. 

Mr.  Malins  and  Mr.  BaggaUey^  for  Letitia  Powis. 

With  reqwct  to  the  first  interrogatory. 

It  was  argued,  for  the  Appellant,  that  the  communications 
therein  referred  to  were  not  communications  with  the  witness 
in  his  character  of  solicitor,  inasmuch  as  they  related  to  sutjeda 
on  which  the  Defendant  might  have  consulted  with  an  auctioueer 
or  any  other  unprofessional  person  just  as  well  as  with  her  legal 
adviser;  Bramwellv.  Lucas ](a)  the  principle  of  which  case, 
though  not  the  application  of  it  to  the  facts,  had  been 
{*690]  recognised  *and  approved  by  Lord  Brougham  in 
ffreenough  v.  GaskeUj{b)  and  by  Lord  Cottenham  in 

(a)  2  B.  4b  C.  745.  {6)  I  Mjl.  &  K.  98. 
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Sawjfer  r,  Birchmare{a)  and  Desborongk  v.  Rawlins  ]{b)  and 
that,  in  Walker  v.  Wildmany{c)  Sir  John  Leach,  after  adverting 
to  the  distinction  between  professional  and  non-professional  mat* 
ters,  mentioned  the  ti«aty  for  the  purchase  of  an  estate  as  an  iu« 
stance  of  the  latter. 

On  the  other  hand,  it  was  contended  that  the  privilege  ex- 
tended to  communications  on  all  matters  falling  within  the  ordi- 
nary scope  of  a  solicitor's  duty ;  Jones  v.  Pugh  ](d)  and  that  the 
sale  of  estates  for  his  clients  was  a  familiar  part  of  such  duty ; 
that  the  present  case,  however,  fell  within  even  the  narrower 
limits  cf  privilege  contended  for  by  the  Appellant,  inasmuch  as 
the  amount  which  it  might  be  expedient  to  fix  for  a  reserved 
bidding  would,  in  many  cases,  depend  upon  the  existence  or  non* 
existence  of  defects  in  the  title,  and  other  considerations  in  which 
legal  advice  might  be  of  the  utmost  importance. 

With  respect  to  the  other  interrogatories, 

It  was  contended  that  the  privilege  was  confined  to  communi- 
cations between  solicitor  and  client,  and  that  it  was  never  ex- 
tended to  communications  between  either  of  these  parties  and  a 
third  person  except  when  the  necessity  of  the  case  required  it ; 
Bunbury  v.  Bunbury  \{e)  Steele  v.  StewctrL{g)  At  all  events, 
a  witness  relying  on  the  privilege  ought  to  state  facts  which 
would  in  law  entitle  him  to  it ;  Parkkurst  v.  Lawton  ;(A) 
whereas  *here  the  witness  had  merely  stated  that  he  [*691] 
"  considered  and  treated"  Thomas  Powis  as  representing 
Letitia :  lie  ought  to  have  stated,  as  a  fact,  that  he  did  represent 
her.  Independently  of  which  objeotion,  the  question  asked  by 
the  last  imerrogatory  was  a  pure  question  of  fact,  which,  on 
the  principle  before  mentioned,  would  not  be  within  the  privilege 
even  if  the  conversation  to  which  it  referred  had  passed  between 
the  witness  and  the  client  herself. 

On  the  other  hand,  Walker  v.  Wilimmi{i)  was  cited ;  and 
it  was  contended  that  the  material  point  for  consideration  was 

(a)  3  Myl.  &  K.  572.  (0)  2  Bear.  173. 

(6)  3  Myl.  %L  Cr.  515.  {g)  Ante,  471. 

(e)  6  Madd.  47.  (A)  2  Swaast.  194    Sm  p.  204. 

(d)  Ant9, 96.  (f)  Vb.  wfra. 
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not  whether  the  third  peraon  to  whom  a  coannuniGation 
made  by  a  solicitor  did,  in  fact,  represent  the  client,  but  whether 
the  solicitor,  at  the  time  he  made  such  communication,  thought 
80 :  for  whatever  he  communicated  under  that  impression  was 
evidently  within  the  same  principle  as  a  conmiumcaticHi  made 
to  the  client  personally. 

It  was  further  submitted,  on  the  part  of  tha  Aj^llant,  that 
as  the  exclusion  of  the  evidence  which  these  interrogatories 
sought  to  elicit  would  be  a  serious  prejudice  to  the  Plaintiff,  un- 
less the  Court  was  quite  clear  that  the  evidence,  if  taken,  would 
not  be  admissible,  the  safest  course  was  to  allow  the  question 
to  be  put,  and  to  reserve  the  objection  to  the  hearing,  as  was 
done  in  Sawyer  v.  Birchmore.{a) 

In  answer  to  which. 

The  Lord  Chancibllor  said,  that  if  he  could  dispose  of 

the  question  now  he  was  bound  to  do  so :  that  the  reason 

[*692]    why  Lord  Gottenham  iu  the  case  cited  had  ^reserved 

the  objection  to  the  hearing  was,  beeause  he  could  not 

finally  dispose  of  it  at  the  time.(fr) 

On  the  conclusion  of  the  argument. 

The  Lord  Chancellor  said — I  am  of  opinion  that  the  privi* 
lege  extends  to  all  communications  betwe^i  a  solieitcH*,  aa  auch, 
and  his  client,  relating  to  matters  within  the  ordinary  scope  of  a 
solicitor's  duty.  Now  it  cannot  be  denied  that  it  is  an  ordinary 
part  of  a  solicitor's  business  to  treat  for  the  sale  or  porehase  of 
estates  for  his  clients.  For  some  purposes  bis  intervention  is  in- 
dispensable in  such  transactions ;  he  is  to  draw  the  agieeaients, 
to  investigate  the  title,  to  prepare  the  conveyance.  All  these 
things  are  in  the  common  course  of  his  business.  But  it  is  said 
that  the  fixing  of  a  reserved  bidding  and  other  matters  connec- 
ted with  the  sale  are  not  of  that  character,  inasmuch  as  they 
might  be  entrusted  equally  well  to  any  one  else.    It  is  impossi- 

(a)  Vb.  supra,  vide  p.  578. 

(4)  Tlie  samo  point  was  so  rated  ia  LangUy  t.  FUher,  L.  C,  10  April, 
1845.    Reported  at  tlie  Rolls,  5  Bear.  443. 
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ble,  however,  to  split  the  duties  in  that  manner  without  getting 
into  inextricable  confusion.  I  consider  them  all  parts  of  one 
transaction — the  sale  of  an  estate :  and  that  a  transaction  in 
which  solicitors  are  ordinarily  employed  by  their  clients.  That 
being  the  case,  I  consider  that  all  conmiunications  which  may 
have  taken  place  between  the  witness  and  his  client  in  reference 
to  that  transaction  are  privileged.[2J 

The  only  other  question  is,  whether  the  same  privilege  ex- 
tends to  the  case  of  an  intermediate  agent.  Upon  that  point 
Walker  v.  Wildman  is  precisely  in  point.  There  the  communi- 
cations were  partly  with  the  Defendant  and  partly  with  her  son. 
and  Sir  John  Leach  thought  both  were  within  the  privilege. 
And  it  is  to  be  observed  that  he  does  not  rest  his 
'decision  on  the  necessity  of  the  case ;  for  it  appears  [*693] 
that  the  Defendant  was  able  to  write,  and  it  would  seem, 
therefore,  that  there  was  no  necessity  for  employing  her  son. 
The  principle  is  laid  down  in  the  most  general  terms.  And,  so 
far  as  the  solicitor  is  concerned,  I  do  not  see  why  it  should  not 
be  so.[3]  It  is  not  necessary  to  give  any  opinion  as  to  what 
would  be  the  case  if  the  intermediate  agent  were  examined.  It 
may  be  that  there  you  must  go  upon  the  necessity  of  the  case. 
But  here  I  have  only  the  solicitor  before  me,  which  is  a  different 
thing. 

As  to  the  insufficiency  of  averment  that  the  brother  was  the 
agent,  I  think  that  when  the  witness  says  be  considered  and 
treated  him  as  his  sister's  agent,  he  must  be  taken  to  mean  that 
he  believed  him  to  be  so.  And,  indeed,  it  is  impossible  not  to 
come  to  the  conclusion,  in  point  of  fact,  that  the  brother  was  the 
agent.    The  sister  was  not  a  person  of  business ;  and  it  was 

[9]  Herring  ▼.  Clobtfft  ante  91.  Jonet  ▼.  Pughy  aA  96.  Upon  aettlin;  inter** 
rogatories  for  the  examination  of  a  vendor  in  the  Master's  office,  on  a  <|nestJon  of 
title  between  vendor  and  parchaser,  it  was  held,  that  the  vendor  was  not  compel- 
lable to  diedose,  at  the  instance  of  the  purchaser,  confidential  commnnications  made 
by  him  to  his  solicitor  and  counsel  respecting  the  property,  although  such  commu- 
nications weie  made  merely  on  behalf  of  himself  alooe  and  were  not  nude  during 
a  Miit,  during  a  dispute  or  after  the  threat  of  a  suit  Pttum  v.  FearM,  1  0e  Gex 
^  Smale,  12. 

[3]  Steele  v.  Stewwt,  ante  471. 

ToL.  I.  76 


693  CASES  IN  CHANCERY, 

1846 — Carpmael  y.  Powis. 

natural  she  should  employ  her  brother's  services  in  such  a  trans- 
action. Besides,  why  should  be  have  communicated  with  the 
solicitor  at  all  if  he  was  not  acting  for  his  sister  ? 

I  think,  therefore,  that,  upon  all  the  points,  the  decision  of  the 
Master  of  the  Rolls  was  right.  I  say  nothing  as  to  how  I  should 
have  decided  if  the  question  had  been  put  to  the  agent,  aud  it 
were  not  clearly  necessary  that  an  agent  should  be  employed. 

Appeal  dismissed  with  costs. 


[*694]      *BvcK  and  Another  v.  Shippam  and  Another. 

1846:  June  6. 

Where  a  composition  deed  between  a  debtor  and  his  creditors  proyides,  that  those 
who  come  in  under  it  shall  thereby  release  their  debts,  a  lien  creditor  cannot 
realize  his  Hen  and  prove  for  the  difference,  but  if  he  elects  to  take  the  benefit 
of  the  deed,  must  first  give  up  the  property  on  which  he  claims  the  Ken. 

The  Plaintiffs,  who  were  hop  merchants,  in  the  month  of  May 
1841  sold  to  one  Shippam,  a  quantity  of  hops  for  315/.  9^.  6d. 
Before  the  hops  were  delivered  or  paid  for,  Shippam,  being  in- 
solvent, by  a  deed  dated  the  8th  of  March  1842,  assigned  all  his 
property  to  the  Defendants,  in  trust  for  such  oi  bis  creditors  as 
should  execute  it  or  accede  to  its  provisions  within  three  months ; 
one  of  those  provisions  being,  that  the  creditors  who  should  ac- 
cede to  the  arrangement,  should,  in  consideration  of  receiving  a 
rateable  proportion  of  their  debts  with  the  rest,  release  Shippam 
£rom  the  debts  set  opposite  to  their  respective  names^  and  from 
all  other  claims  and  demands  they  had  against  him  at  the  dote 
of  the  deed.  On  tife  10th  of  March,  Shippam  wrote  to  the 
Plaintiffs,  informing  them  of  the  assignment,  and  suggesting, 
that  it  would  be  better  for  them  to  take  to  the  hops  than  to  come 
in  under  the  deed  with  the  other  creditors.  The  Plaintifis, 
however,  declined  to  do  so,  and  in  the  month  of  April,  their  so- 
licitor applied  to  the  Defendants,  as  the  assignees  of  Shippam^ 
for  an  authority  to  sell  the  hops ;  the  Defendants  thereupon  con- 
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suited  a  Mr.  Oldacne,  a  hop  merchant  in  London,  as  to  the 
course  they  should  take,  and  were  advised  by  him  to  autliorize 
the  Plaintiffs  to  sell  the  hops,  and  to  let  them  prove  for  the  de- 
ficiency,  if  any,  with  the  other  creditors ;  in  consequence  of 
which  advice,  the  Defendants,  on  the  31st  of  May  1842,  wrote 
to  the  Plaintiffs  the  following  letter; — 

"  Gentlemen,  If  you  think  it  a  favourable  state  of  the 
market,  we  shall  fed  obliged  by  your  selling  the  'hops    [*695] 
DOW  in  your  possession  and  lying  to  our  order,  as  the  as- 
signees of  John  Shippam's  estate.    When  you  have  effected  a 
sale,  you  will  probably  be  kind  enough  to  furnish  us  with  the 
particulars.    We  remain,  &c. 

«S.  &Co." 

Notwithstanding  that  authority,  the  unfavourable  state  of  the 
market  during  all  the  rest  of  that  year  prevented  the  Plaintifis 
from  effecting  a  sale,  and,  on  the  6th  of  December  1842,  they 
wrote  to  the  Defendants,  offering  to  take  the  hops  at  a  valuation, 
and  to  receive  a  dividend  of  5^.  on  the  deficiency,  such  dividend 
having  been  already  made  among  the  other  creditors.  To  that 
offer,  however,  the  Defendants  returned  for  answer,  that  as  the 
Plaintiffs  had  not  complied  with  the  terms  of  the  deed,  they  were 
not  now  entitled  to  any  dividend  under  it,  and  that  the  Defen- 
datus  would  not,  therefore,  allow  them  to  come  in  and  prove- 
The  Plaintiffs  thereupon  sold  the  hops  by  auction  for  97/.  12^. 
6(1.,  leaving  a  balance  due  to  them  (including  warehousing  and 
other  charges  for  which,  by  the  custom  of  the  trade,  they  were 
entitled  to  a  lien,)  of  217Z.  17s.  6rf.,  and  then  filed  this  bill,  pray- 
ing that  the  Defendants  might  be  compelled  to  pay  them  a  divi- 
dend of  6s.  in  the  pound  on  that  amount. 

The  answer  having  admitted  that  the  Defendants  had  received 
assets  sufficient  for  payment  of  6^.  in  the  pound  to  all  the  credi- 
tors, including  the  Plaintiffs,  supposing  them  entitled,  the  only 
question  in  the  cause  was,  whether  the  Plam tiffs  were,  under 
the  circumstances,  entitled  to  such  dividend.  The  Vice-Chan - 
cellor  of  England  held  that  they  were  not,  and  dismissed  the 
bill  with  costs. 
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This  was  an  appeal  from  that  decisioii.[l] 

[*696]        *Mr.  Wakefield  and  Mr.  Glasse  for  the  appeal 

The  correspondence  between  the  parties  amounts  to 
an  accession,  on  the  part  of  the  Plaintiffs,  to  the  stipulations  of 
the  deed,  and  entitles  them  to  the  same  benefit  thereof  as  if  they 
had  actually  signed  it.  If,  however,  they  had  signed  it,  the 
debt  to  be  set  opposite  to  their  names  would  have  been  the 
amount  of  the  sale  price  to  Shippam  and  their  charges,  minus 
the  then  value  of  the  hops ;  and  that  is  what  they,  now  seek  to 
prove  for.  Cullingworth  v.  Loyd,(a)  which  will  be  relied  on  by 
the  other  side,  has  no  application ;  for  the  deed,  in  that  case, 
contained  an  express  stipulation,  that  the  creditors  who  proved, 
should  give  up  their  securities  on  the  debtor's  estate ;  whereas 
the  deed,  in  this  case,  contains  no  such  stipulation ;  and  the  letter 
of  the  Defendants,  the  purport  of  which  is  explained  by  the  ad- 
vice of  Mr.  Oldacre  in  pursuance  of  which  it  was  written,  was, 
in  effect,  an  admission  on  their  part  of  the  right  which  the  Plain- 
tiffs now  contend  for. 

[The  Lord  Chancellor. — The  bill  does  not  go  upon  per- 
sonal liability  in  the  assignees,  but  only  upon  the  deed.] 

Mr.  Parker  and  Mr.  Harrison  for  the  Defendants. 

By  the  contract  of  sale  to  Shippam,  the  property  in  the  hops 
passed  to  him^  subject  only  to  the  light  of  the  Plaintifis  to  retain 
them  until  the  price  was  paid ;  and  that  property  passed,  by  the 
deed  of  assignment,  to  the  Defendants.  On  the  other  hand,  the 
price  of  the  hops,  by  the  same  contract,  became  a  debt  due 
from  Shippam,  and  that  debt  the  Plaintiffs,  by  the  express  temis 
of  the  deed  (to  which  their  case  is  that  they  have  as- 
[*697J  sented,)  ^have  released,  in  consequence  of  the  benefits 
to  be  derived  under  that  instrument.  Such  being  the 
rights  of  the  parties,  the  Plaintiffs  cannot  claim  a  dividend,  with- 
out bringing  in  what  they  have  realised  by  the  sale  of  the  hops, 
and  which  exceeds  the  amount  of  the  dividend  on  their  original  debt. 

(a)  3  Beav.  385. 
[I]  The  Gate  before  the  Vice-Chaneellor  is  reported  by  the  name  of  BimA  ▼. 
Skipman,  U  Sim.  239. 
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Mr.  Olasse  in  reply. 

The  Lord  Chancellor. — ^If  the  Plaintiffs  had  sold  the  hops 
before  the  deed  was  executed,  they  would  have  been  entitled 
to  what  they  now  contend  for,  viz. — to  prove  for  the  differ- 
ence ;  for  that  would  have  been  the  amount  of  their  debt  at  that 
time.  But  the  moment  a  creditor  releases  his  debt,  which  he 
does  by  executing  a  deed  of  this  kind,  there  is,  of  course,  an  end 
of  any  lien  he  may  have  for  it.  From  that  time,  therefore,  the 
property  of  Shippam  or  his  assignees,  in  the  hops,  became 
an  absolute  property,  and  the  Plaintiffs  had  nothing  in  them,  but 
the  right  to  retain  them  till  they  were  paid.  The  circumstance 
of  Mr.  Oldacre's  communication  does  not  vary  the  case.  It  is 
true,  he  gave  his  opinion,  that  the  Plaintiffs  could  prove  for  the 
difference,  and  in  that  he  was  wrong  m  point  of  law ;  but  it 
does  not  appear  that  any  communication  to  that  effect  was  made 
by  the  assignees  to  the  Plaintiffs :  their  letter  merely  authoriz- 
ed a  sale :  the  Plaintiffs,  therefore,  were  not  misled.  I  think 
there  is  no  difference,  in  substance,  between  this  case  and  that 
before  the  Master  of  the  Rolls,  and  that  the  decision  of  the  Vice- 
Chancellor  must  be  afirmedr[2] 


Davenport  v.  Bishopp.  [*698] 

1845:  Nov.  10,  11.   1846:  AngusL 

In  a  marriage  setUdmeii|,  which  comprised  only  the  property  of  the  wife,  it  wae 
agreed  between  the  intended  hasband  and  wife,  and  each  of  them  covenanted 
with  the  trustees,  that  any  property  to  which  the  wife  might  become  entitled 
during  the  coverture,  should  be  conveyed  to  such  uses  as  she  should  by  deed  or 
will  appoint,  and  m  default  of  appointment,  to  the  use  of  herself  for  life,  remain- 
der to  the  use  of  the  husband  for  his  life,  remainder  to  the  use  of  the  wife's  chil- 
dren, and  in  default  of  such  children,  to  the  use  of  A.  B.  (her  niece)  and  her 
heirs.  After  the  death  of  the  wife  without  children,  and  without  having  exercised 
her  power  of  appointment,  the  husband  filed  a  bill  against  her  heir*at-law,  pray- 
big  that  a  real  estate,  to  which  she  had  become  entitled  during  her  lifetime, 

[3]  A  similar  rule  applies  io  bankruptcy.    In  re  Plummer,  •»<«,  59. 
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might  be  conveyed  to  the  naei  of  the  Bettlement.  On  the  qaeetion  whether  the 
decree  for  ipecific  performance  ahould  be  con6nod  to  the  life  estate  of  the  hw- 
band,  or  should  extend  to  the  Itmitation  to  the  niece  (who  was  also  deed :) 
Held,  that  it  shoold  extend  to  the  latter,  on  the  groand  that  the  right  of  the 
husband  to  a  specific  performance  of  part  of  the  covenant  drew  with  it  the  right 
to  a  speciic  performance  of  the  whole,  at  least  as  against  the  heir  of  the  settlor, 
whatever  it  might  have  done  asmgainst  a  purchaser  for  value. 

This  was  an  appeal  from  a  decree  of  Yice-Chancellor  Knight 
Bruce,  whose  judgment  is  reported  in  the  2d  volume  of  Messrs. 
Younge  and  Collier's  Reports,  p.  '461. 

The  material  facts  of  ^s  case  which  are  detailed  in  that  Re- 
port, are  briefly  stated  in  the  Lord  Chancellor's  judgment. 

Mr.  Tinney,  Mr.  Cooper^  and  Mr.  Metcalfe,  appeared  for  the 
Appellant,  Mrs.  Bishopp. 

Mr.  Bethell  and  Mr.  Ampklett  for  the  Respondent,  the  heirs 
of  Miss  Lucas. 

Mr.  Randall  for  the  Plaintiff. 

« 

The  argument  on  this  occasion  embraced  all  the  points  uiged 
in  the  Court  below. 
[•699]  *The  case  of  Sutton  v.  Chetwynd[\\  was  relied  on  by 
the  Appellant's  counsel,  as  shewing  that  the  Court 
would  not  have  lent  its  aid  to  the  heirs  of  Miss  Lucas,  if  they 
had  been  Plaintiflb,  and  it  was  argued  that  it  would  be  strange 
if  the  rights  of  parties  were  to  depend  on  whether  they  stx^od 
as  Plaintiffs  or  as  Defendants  on  the  record.  In  answer  to 
which,  it  was  observed,  that  that  apparent  inconsistency  (sup- 
posing it  to  exist)  was  unavoidable  in  a  technical  system  of 
pleading,  and  that  it  was  no  reason  why  the  Court  should  not 
deal  with  a  case  according  to  its  established  principles,  that,  if 
the  same  case  were  presented  to  it,  in  a  different  form  and  by 
different  parties,  it  might  be  prevented,  by  its  rules,  from  giving 
the  same  measure  of  relief:  that  between  Sutton  v.  Chetwytid 

[I]  3  Mer.  249. 
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and  the  present  case,  there  was,  however,  this  distinction ;  that 
in  the  former,  if  the  Plaintiff  had  no  equity,  he  had  no  right  at 
all ;  for  if  this  Court  refused  him  relief,  by  way  of  specific  per- 
formance, it  would,  for  the  same  reason  refuse  to  compel  the 
trustees  to  allow  him  to  bring  an  action,  in  their  names,  on  the 
covenant :  whereas,  inlhis  case,  the  Plaintiff  had  a  right  of  ac- 
tion at  law,  upon  his  wife's  agreement  with  himself,  and  he 
merely  asked  this  Court  to  do  that  directly,  which,  by  enforcing 
his  legal  right,  he  might  accomplish  indirectly ;  for  with  res- 

*  pect  to  this  part  of  the  case,  it  was  not  immaterial,  that,  in  the 
event  of  such  an  action  being  brought,  the  very  estate  in  ques- 
tion would  be  assets  by  descant,  in  the  hands  of  Mrs.  Bishopp, 
for  satisfying  the  judgment,  and  that  a  Court  of  Law  would  not 
take  notice  of  the  equities  between  the  parties  for  the  purpose  of 
abating  the  amount  of  damages;  Lethbridge  v.  Myttim.{a) 
And  if  it  should  be  said,  that  a  Court  of  Equity  would  restrain 
such  an  action,  on  the  ground,  that,  as  regarded  the  inter- 
est of  Miss  Lucas,  there  was  no  consideration  for  *the  [*700] 
covenant,  so  far  was  that  from  being  the  case,  that  there 
were  instances  in  which  this  Court  had  decreed  specific  perform- 

^  ance  of  contracts  under  seal,  on  the  principle  of  preventing  cir- 
cuity of  remedy ;  Beard  v.  Nuthall^{b)  and  the  other  cases  col- 
lected in  Randall  v.  RandalL{c) 

On  the  question,  whether  the  heirs  of  Miss  Lucas  had  an 
equity  independent  of  the  interference  of  the  Plaintiff  iq  their 
behalf,  it  was  argued,  by  the  counsel  for  the  Appellant,  that  if 
they  had  any  such  equity,  it  must  have  been  purchased  for  them 
either  by  the  Plaintiff  or  by  his  wife.  That  by  the  Plaintiff  it 
could  not  have  been,  because,  as  he  brought  no  property  of  his 
own  into  the  settlement,  there  was  no  consideration  moving  from 
him  but  that  of  the  marriage,  the  benefit  of  which  would  not  ex- 
tend to  collaterals,  even  of  his  own  blood,  still  less  to  a  collateral 
relation  of  his  wife's :  neither  could  such  an  equity  be  consider- 
ed to  have  been  purchased  by  the  wife  ;  for  the  wife  was,  in  this 

(a)  S  B.  A.  Ad.  773.  (e)  3  ?.  Wmi.  467. 

(6)  1  Vera.  437.  * 
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ease,  the  settlor  of  the  property,  and,  therefore,  any  limitations 
which  might  be  supposed  to  have  been  introduced  at  her  instance 
in  favour  of  any  party  other  than  the  issue  of  the  marriage  were 
purely  voluntary ;  Johfisan  v.  Legard  :(a)  the  only  exception  to 
that  rule — at  least  in  cases  where  the  property  moved  from 
one  of  the  parties  to  the  marriage  contract — being  in  favour 
of  parties  for  whom  the  settlor  was  under  a  moral  obligation 
to  provide ;  as  when  a  father  by  the  settlement  on  his  second 
marriage,  made  a  provision  for  the  children  of  the  first 

In  answer  to'that  argument,  it  was  insisted  for  theRes* 
[*701]  pendent,  that  the  foundation  of  the  reasoning  failed,  *for  that 
the  marriage  was  not,  in  this  case,  the  only  consideration 
moving  from  the  husband,  inasmuch  as,  although  he  did  not 
bring  any  property  of  his  own  into  the  settlement,  he  gave  up  his 
marital  rights  in  the  future  property  of  his  wife — ^viz.  in  the 
personalty,  his  contingent  right  by  survivorship^  and  in  the  realty, 
his  estate  as  tenant  by  the  curtesy ;  and  that,  even  supposing 
the  marriage  to  have  been  the  only  consideration  moving  from 
him,  he  might,  for  any  thing  that  appeared,  have  stipulated  for 
this  limitation  in  favour  of  his  wife's  niece,  and,  as  was  observ- 
ed by  Lord  Macclesfield,  in  Edteards  v.  Lady  Warwick^b) 
and  by  Lord  Hardwicke  in  Goring  v.  JVa^A,(c)  it  was  impossi- 
ble to  say  which  of  the  several  stipulations  in  a  contract  the 
parties  had  laid  the  greatest  stress  upon :  that  Vernon  v.  Vtr- 
nonJ{d)  Osgood  v.  Strodei(e)  and  Goring  v.  Noahi(g)  were  on 
this  point  authorities  for  the  Respondent,  and  not  distinguisha- 
ble from  the  present  case.  That  if  it  should  be  said  that  those 
decisions  were  inconsistent  with  the  dictum  of  Lord  Langdale 
in  Colyear  v.  lAzdy  Mulgrave,{h) — '^  that  when  two  persons,  for 
valuable  consideration  between  themselves,  covenant  to  do  some 
act  for  the  benefit  of  a  stranger,  that  stranger  has  not  a  right 
to  enforce  the  covenant  against  the  two,  although  each  one 
might  as  against. the  other" — the  answer  was,  that  the  dictnm 

(a)  3  Madd.  283.  (e)  3  P.  Wm»  345. 

(6)  3  P.  Wms.  171.  (g)  3  Atk.  190. 

(c)  3  Atk.  190.  *  (h)  2  Keen,  98. 

id)  3  P.  WniB.  594. 
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was  to  be  taken  with  some  qualification ;  for  that  if  A.  con- 
tracted with  B.  for  a  benefit  to  C,  and  the  consideration  had 
actually  passed,  and  could  not  be  returned,  as  in  the  case  of 
marriage,  his  Lordship  could  hardly  have  meant  to  say,  that  in 
such  a  case,  C.  could  not  claim  the  benefit  of  the  contract  in  a 
Court  of  Equity,  when  it  appeared  from  Marchington  v.  Yer- 
n(m,{a)  that  he  might  even  maintain  an  action  upon  it 
at  law.     Mn  the  course  of  the  argument  for  the  Respon-    [•702] 
dent,  the  Lord  Chancellor  observed,  that  in  Stevens  v. 
TruemanJlJ})  one  ground  of  the  decision  was,  that  the  contract 
being  under  seal,  an  action  might  be  brought  in  the  name  of 
the  trustees,  and  that  in  Goring  v.  Nash^  Lord  Hardwicke  re- 
peatedly laid  it  down,  that  if  the  Court  interfered  at  all,  it  would 
execute  the  contract  in  toto. 

Mr.  Tinney,  in  his  reply,  said,  with  reference  to  that  observa- 
tioti  of  his  Lordship,  that  in  those  times  the  law  on  this  sub- 
ject was  extremely  unsettled,  and  that  in  most  of  the  old  cases 
grounds  were  stated  for  the  decisions  which  would  not  now 
support  them,  though  the  decisions  themselves  might  be  recon- 
ciled with  modern  cases  on  other  grounds  which  were  still  recog- 
nised :  that  the  dicta  to  be  found  in  some  of  the  older  cases 
with  respect  to  the  contract  being  under  seal  were  an  instance 
of  this,  the  distinction,  as  he  contended,  being  now  exploded ; 
and  that  if  it  were  true  that  the  Court  could  not  execute  a  con- 
tract  of  this  kind  partially,  there  was  an  end  of  the  Statute 
against  fraudulent  conveyances ;  for  a  party  who  wished  to 
make  a  disposition  of  his  property,  which  should  -  be  valid 
against  his  creditors,  would  have  nothing  to  do  but  to  insert  in 
the  deed  a  limitation  to  a  purchaser  for  value,  and  that  would 
give  validity  to  the  whole.  With  respect  to  the  right  of  Miss 
Lucas's  heirs  to  maintain  the  suit  if  they  had  been  Plaintiffs,  he 
insisted  that  what  was  a  voluntary  limitation  for  one  purpose 
must  be  voluntary  for  another ;  and  that  if  Mr.  and  Mrs.  Daven- 
port could,  independently  of  her  power  of  appointment,  have  de- 

(a)  1  Bob.  &  Pall.  101.  (b)  1  Vee.  sen.  73. 

Vol.  L  77 
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feated  the  limitation  to  Miss  Lucas  by  a  sale  Co  a  purchaser  for 
value,  which  could  hardly  be  denied,  it  followed,  as  a 

{*703]  necessary  consequence,  *that  the  covenant,  as  legarded 
that  limitation,  was  not  supported  by  snch  a  consiuera- 

tion  as  vrould  give  a  title  to  sue  in  this  Cburt  for  the  peiform- 

ance  of  it 


1846  :  July. — Thb  Lori>  Chancbli^or. — The  facts  of  this 
ease  are  fully  stated  in  the  report  of  the  judgment  of  the  Vice- 
Chancellor. 

Upon  the  treaty  for  a  marriage  between  Samuel  Davenport  and 
Eleanora  Roberts,  it  was»  by  the  deeds  then  executed,  among 
other  things,  agreed  by  and  between  Samuel  Davenport  and  E. 
Roberts,  and  each  of  them  covenanted  and  agreed  with  the  tras- 
lees,  that,  if  th^  said  R.  Roberts  should  thereafter  during  the  co- 
verture become  entitled  to  any  property,  real  or  persona1|  by  any 
devise,  gift,  bequest,  or  otherwise,  such  property  should  be  eon- 
veyed  to  trustees,  so  as  that  the  same  should  be  limited  to  such 
purposes  as  the  said  E.  Roberts  should,  by  deed  or  will,  appoint, 
and,  in  default  of  appointment,  to  the  sole  and  separate  use  of 
E.  Roberts  for  life,  and  after  her  deceetse,  to  the  use  of  S.  Daven- 
port for  life,  with  remainder  to  the  child  or  children  of  E.  Ro- 
berts ;  but  if  there  should  be  no  such  child  or  children,  or  des- 
cendant of  any  such  child  or  children,  living  at  the  death  of  the 
survivor  oi  S.  Davenport  and  E.  Roberts,  then  to  the  use  of  her 
niece  Mary  Lucas,  her  heirs  and  assigns  forever. 

Mary  Lucas  was  the  daughter  of  Mrs.  Bishopp,  the  sister  of 
E.  Roberts,  afterward^  E.  Davenport.      She  died  unmarried  io 
1823.     In  1818,  Nedham  Cheselden,  an  uncle  of  Mrs.  Daven- 
port and  of  her  sister  Mrs.  Bishopp,  devised  certain  estates  to 
trustees  to  the  use  of  his  wife  for  life,  with  remainder  to  the  use 
of  Mary    Bishopp,  his  niece,  for  life,  with  remainder  to  Mary 
Lucas,  her  daughter  by  a  former  husband,  for  life,  with 
p704]    remainder  *unto  his  own  right  heirs.  Mrs.  Davenport  and 
Mrs.  Bishopp  were  his  coheiresses.     Mrs.  Davenpcw t  died 
in  1839  ;  Mrs.  Bishopp  survived  her,  and  was  her  heiress  at-law. 
Mrs.  Davenport  never  exercised  her  power  of  appointment. 
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The  bill,  which  was  filed  by  S.  Davenport,  prayed  that  Mnu 
Bishoppi,  as  the  heiress-at-law  of  Mrs.  Davenport,  might  be  de- 
creed specifically  to  perform  the  covenant  contained  in4he  settle- 
ment as  to  the  estate  devised  by  the  will  of  Nedham  Cheselden, 
80  as  to  vest  one  moiety  thereof,  subject  to  the  life  interest  c^ 
Mrs.  Bishopp,  in  the  surviving  trustee,  to  the  uses  expressed  in 
the  settlement 

In  this  case  there  was  an  express  covenant  between  E.  Ro- 
berts, afterwards  Mrs.  Davenport,  and  her  intended  husband, 
and  with  the  trustees,  that  any  estate  wliich  might  come  to  her 
daring  her  coverture  should  be  conveyed  to  trustees,  to  the  uses 
expressed  in  the  settlement 

This  covenant  was  entered  into  for  a  valuable  consideration, 
namely,  the  manriage  between  the  parties.[2]  There  is  no  rea- 
son, therefore,  why  the  Court  should  not  give  effect  to  the  cove- 
nant with  S.  Davenport  by  decreeing  a  specific  performance.  It 
is,  I  think,  immaterial  in  this  case  that  Mary  Lucas  was  no  par- 
ty to  the  consideration. 

In  the  case  of  Sutlort  v.  Chetwynd^  which  was  relied  upon  in 
the  argument  for  the  appellant,  the  covenant  was  between  Lady 
Bath  and  the  trustees  only.  There  was  no  consideration  moving 
from  them  or  from  Sir  Richard  Sutton.  With  respect  to  Sir 
James  Pulteney,  he  merely  consented  (o  the  settlement. 
Lady  Bath  did  *not  covenant  with  him.  In  the  present  [VOS] 
case,  the  parties  to  the  consideration, — viz.  the  marriage, 
— mutually  and  in  express  terms  covenanted  with  each  other 
as  well  as  with  the  trustees. 

Instances  were  cited  of  marriage  settlements,  which  were,  as 
to  some'^of  the  limitations,  considered  to  be  voluntary^  and  were 
set  aside  in  favor  of  purchasers.  But  this  is  not  the  case  of  a 
purchaser,  and  it  is  unnecessary,  therefore,  to  consider  how  far 
those  cases  are  in  other  respects  distinguishable  from  the  pre- 
sent In  Goring  v.  Nash,  Lord  Hardwicke  observes:  "The 
strict  measure  which  governs  the  Court  in  a  question  between 
persons  who  come  to  carry  articles  into  execution  and  pureha- 

[3J  RUhardt  7.  Horton,  7  Beay.  124.     Stoeken  v.  Stoeken,  4  Sim.  152-9. 
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sers,  is  not  the  rule  of  this  Court  [between  families],  for  between 
families  the  Court  have  considered  whether  a  superior  or  infe- 
rior equity  arises  on  the  part  of  the  person  who  comes  for  a  spe- 
cific performance."  "  It  is  one  consideration,"  he  adds,  "  how 
far  the  Court  will  support  agreements  of  this  kind  against  rela- 
tions in  a  family,  and  another  against  purchasers  and  credit 
tors." 

I  may  further  observe  that,  as  far  as  S.  Davenport  himself  is 
concerned,  it  is  not  disputed  that  a  specific  performance  would 
be  executed ;  but  the  Court,  being  in  possession  of  the  cause, 
will  not  divide  the  covenant,  and  decreeing  a  special  perform- 
ance in  favor  of  the  Plaintiff  as  to  part,  send  him  to  law  as  to 
the  residue.  Lord  Hardwicke,  in  the  same  case  of  Goring  v. 
Nash,  observes,  that  where  marriage  articles  have  been  decreed 
at  all,  they  have  been  carried  into  execution  even  as  to  collater- 
als,  and  not  carried  into  execution  in  part  only.  I  think,  there« 
fore,  the  judgment  must  be  affirmed.[3J 


[•7O6J  *MiTPORD  V.  Reynolds. 

1846:  Jane  11. 

On  exceptions  taken  by  the  Plaintiff  to  a  Master's  report,  it  appearing^  that  a  ma- 
terial element  of  the  enquiry  had  been  overlooked  by  the  Master,  the  Court  re« 
ferred  it  back  to  him  to  review  his  report,  not  altowingr  or  disallovringr  the  excep- 
tions, bat  ordered  the  deposit  of  10/.  to  be  retamed,  although  the  omitted  enquiry 
had  not  been  suggested,  nor  any  evidence  offered  upon  it  by  the  Plaintiff  before 
the  Master,  the  Court  being  of  opinion,  that,  from  the  nature  of  the  reference, 
the  onus  of  suggesting  such  enquiry  lay  on  the  Defendant,  rather  than  on  the 
Plaintiff. 

This  case,  the  original  hearing  of  which  is  reported  supra 
p.  185.,  now  came  on  upon  exceptions  taken  by  the  Plaintiff 
(who  was  the  testator's  widow)  to  the  Masters  report,  upon  the 
reference  made  to  him  by  the  decree  to  inquire  what  sum  would 
be  reasonably  required  for  the  purpose  of  carrying  into  effect  the 

[3]  Ward  v.  AudUmd,  8  Beav.  SOI.    FUtcher  v.  FUicher,  4  Han,  7& 
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directions  of  the  testator  as  to  the  erection,  on  a  certain  piece  of 
land,  of  a  mausoleum  for  the  interment  of  himself  and  his  fam^ 
ily.(a) 

The  Master,  by  his  report,  certified  that  the  sum  of  1269/.  8^. 
would  be  reasonably  required  for  that  purpose,  founding  himself 
exclusively  upon  the  evidence  of  surveyors  as  to  the  value  of 
the  piece  of  ground,  but  without  going  into  any  enquiry  as  to 
what  the  owner  of  the  piece  of  ground  was  willing  to  take  for  it. 
After  stating  the  conclusion  at  which  he  had  arrived,  and  the 
evidence  on  which  it  was  founded,  he  added  that  a  state  of  facts 
was  laid  before  him  on  the  part  of  the  Plaintiff,  with  an  affida- 
vit in  support  of  it,  to  the  effect  that  the  object  pointed  out  by 
the  testator  was  impracticable  both  on  the  ground  of  the  impos- 
sibility of  removing  the  bodies  of  himself  and  his  parents  to  the 
proposed  place  of  interment,  and  also  of  the  absolute  refusal  of 
the  owner  of  the  piece  of  ground  to  part  with  it :  but  that  he 
had  disallowed  that  state  of  facts  as  not  within  the  reference. 

One  of  the  exceptions  applied  to  his  disallowance  of  that 
state  of  facts;  and  by  another  it  was  insisted  that 
*be  ought  to  have  directed  proper  enquiries  and  applica-  [*707] 
tions  to  be  made  to  the  owner  of  the  piece  of  land,  for 
the  purpose  of  ascertaining  whether  he  was  willing  to  sell  or 
dispose  of  it,  and  if  so,  at  what  price,  and  that  he  ought  to  have 
made  his  report  as  to  the  result  of  such  enquiry.  Another  ex- 
ception went  to  the  correctness  of  the  finding  generally. 

Mr.  Bethell  and  Mr.  Heathfield^  for  the  Plaintiff,  in  support  of 
the  exceptions. 

Mr.  Wigram  and  Mr.  Lloyd^  for  the  East  Iiidia  Company, 
contended  that  the  Master  was  right  in  treating  the  practicabil- 
ity of  the  object  as  not  within  the  reference,  and  that  that  was  a 
question  solely  between  the  executors  and  the  next  of  kin,  with 
which  the  Charity  had  nothing  to  do.  And  as  to  the  omission  to 
enquire  what  the  owner  would  take  for  the  land,  they  submitted 

(a)  Vid.  «ttpra,  p.  199. 
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that,  as  the  Plaintiff  had  not  suggested  any  such  enquiry,  or  of- 
fered any  evidence  upon  it  before  the  Master,  except  with  refer- 
ence to  a  state  of  facts  relating  exclusively  to  another  view  of 
the  case,  and  which  the  Master  had  properly  refused  to  eater- 
tain,  she  could  not  take  advantage  of  the  omission  (even  suppo- 
sing it  were  one)  upon  exceptions  to  the  report,  and  that  the  ex- 
ceptions being  unsustainable  on  all  other  points,  they  ought  to 
be  overrnled. 

The  Lord  Chancellor. — Suppose  surveyors,  looking  only 
to  the  abstract  value  of  the  property,  estimated  it  at  100/^  the 
owner  might  say  he  would  not  take  that,  but  that  he  would  sell 
it  for  150/.  That  might  perhaps  be  more  than  the  abstract  val- 
ue of  the  property,  but  yet  it  might  be  a  reasonable  sum  to  be 
paid  for  it  with  a  view  of  carrying  the  testator's 
[*708]  'wishes  into  effect.  The  ascertainment,  therefore,  of 
what  the  owner  was  willing  to  take,  was  a  point  abso- 
lutely essential  to  enable  the  Master  to  come  to  a  conclusion  on 
the  question  referred  to  him.  It  appears,  however,  that  he  has 
in  fact,  formed  his  conclusion  without  any  euqniry  upon  that 
point. 

It  was  said  that  that  was  the  fault  of  the  Plaintiff^  in  not  rai- 
sing the  point  and  offering  evidence  upon  it  before  the  Master. 
But  what  was  the  object  of  the  reference  1  The  Charity  was  to 
have  this  residue  after  deducting  a  sum  for  another  purpose.  It 
was  for  the  Charity  to  establish  affirmatively  what  that  sum  was 
to  bo.  The  onu9  was  on  the  Charity  to  shew  that  I  am  of 
opinion,  however,  that  they  have  not  shewn  it  satisfactorily,  and 
that  the  Master  has  come  to  his  conclusion  upon  imperfect  evi- 
dence and  on  insufficient  grounds,  and,  therefore,  that  the  refer- 
ence must  go  back  to  him,  in  order  that  he  may  make  further  en- 
quiry, and  if  necessary,  amend  his  report. 


After  some  discussion  upon  the  terms  in  which  the  reference 
was  to  be  sent  back. 

The  Lord  Chancellor  said: — I  must  adhere  to  the  terms 
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of  the  original  reference,  which  assumes  that  the  owner  was 
willing  to  part  with  the  land,  there  being  then  no  suggestion  to 
the  contrary.  I  cannot  assume  the  contrary  now,  for  it  would  be 
going  out  of  the  reference,  though,  from  what  has  passed  on  this 
occasion,  I  cannot  help  seeing  that  the  owner  of  the  land  is  de- 
termined not  to  sell  it. 


The  order,  after  stating  that  His  Lordship  did  not 
*think  fit  to  make  any  order  allowing  or  overruling  the  f'709] 
exceptions,  referred  it  back  to  the  Master  to  reriew  his 
report,  with  a  direction  that,  in  proceeding  with  the  reference  in 
question,  he  was  to  enquire  on  what  terms,  if  any,  the  owner  of 
the  land  wouM  sell  the  same,  and  he  was  to  state  the  result  of 
such  enquiry,  with  his  opinion  thereon  :  any  of  the  parties  were 
to  be  at  liberty  to  apply,  and  the  deposit  was  to  be  returned  ;  the 
costs  of  all  parties  of  the  exceptions  to  be  costs  in  the  cause. 
The  order  to  be  without  prejudice  in  the  cause,  and  further  di- 
lections  to  stand  over  in  the  meantime. 

Reg.  Lib.  R  fol.  1260. 

NoTB. — See  Hedges  y.  Cmrdonnely  ^  Atk.  408.,  from  wbieh  it  appean  thai 
where  the  oroiasion  to  bring  proper  facta  or  OTidence  before  the  Master  ia  the  fault 
of  the  party  esceptiag,  the  Court  will  not  fend  the  matter  back  to  the  Master,  bat 
upon  the  terma  of  the  exceptant  giYmg  up  hie  deposit. 


*Inne8  V.  Mitchell.  [^ZIOJ 

1846:  April  17  ;  Aagast. 

Gift  of  an  annnfty  of  300t  to  the  testator's  three  daugbten  and  the  surriYora  and 
snr?  JTor,  with  a  gift  over  to  the  last  surrivor  of  the  snin  set  apart  to  answer  the 
annuity.  After  the  death  of  one  of  the  daughters,  the  fond  set  apart  was  kist  by 
the  miscoodoct  of  the  trustee,  and  the  annuity  remained  unpaid  for  the  rest  of 
the  lives  of  the  other  two :  but  after  their  deaths  a  sum  of  money,  formiiig  pail 
•f  the  residue  but  of  less  amount  than  the  original  fund,  becoming  arailabiey 
Held  that  Ach  sum  was  to  be  apportioned  rateaUy  between  the  arrears  due  to 
the  two  snnriving  danghten  respectively  at  the  time  of  the  death  of  that  one  of 
them  who  died  first,  and  the  sum  originally  set  apart,  and  which  belonged  to 
the  last  surriTor. 
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William  Innes,  by  his  will  dated  the  12th  December,  1789, 
among  several  other  bequests,  gave  to  his  three  natural  daugh- 
ters, Ann,  Sophia,  and  Heriot,  the  yearly  sum  of  300/.  amongst 
them,  and  to  the  longest  liver ;  and  he  directed  that  ^'a  sufficient 
sum  should  be  invested  in  the  public  funds  in  the  names  of  his 
executors  as  trustees  for  the  three  sisters,  who  were  to  divide  the 
300/.  equally  between  them  while  all  of  them  were  alive,  and  to 
the  longest  liver  of  them  the  whole."  In  a  codicil,  which  was  in- 
tended to  be  explanatory  of  some  of  the  dispositions  contained  in 
the  will,  the  testator  gave  and  bequeathed  <^the  300Z.  a  year  to 
be  equally  divided  between  the  sisters  during  their  lives  and  to  . 
the  longest  liver,  when  the  stock  which  produces  that  sum  may 
then  be  sold  for  the  use  of  such  longest  liver  and  her  heirs." 
And  he  appointed  his  said  three  daughters  his  residuary  1^- 


The  testator  died  in  1795,  and  a  sum  of  stock  having  been 
duly  set  apart  by  his  executors  to  answer  the  annuity  of  SOW., 
that  annuity  was  regularly  paid  to  the  three  daughters  until  the 
year  1800,  when  Sophia  died,  after  which  it  was  regularly  paid 
in  equal  moieties  to  the  two  survivors  until  the  year  1816, 
when  George  Mitchell,  the  surviving  executor,  died  insolvent, 
having  sold  out  the  stock  which  had  been  set  apart  to  answer 
the  annuities :  in  consequence  of  which,  there  being  then  no 
other  part  of  the  testator's  estate  available  for  the 
[*7ll]  *payment  of  the  annuities,  they  ceased  to  be  paid.  In 
the  year  1846,  however,  a  sum  of  7380/.  Is.  6d.,  three 
per  cents.,  which  had  been  set  apart  to  answer  another  annuity 
to  one  Janet  Innes,  and  which,  subject  to  her  annuity,  was  to 
form  part  of  the  testator's  residuary  estate,  was  released  by  her 
death.  At  that  time  the  two  sisters  who  had  survived  were 
dead.  Heriot,  who  had  married  Colonel  Stewart,  had  died  in 
1837,  and  Ann,  who  was  the  widow  of  the  said  George  Mitchell, 
in  the  early  part  of  1845.  On  the  death  of  Mrs.  Stewart,  the  ar- 
rears of  her  moiety  of  the  annuity  from  the  year  1816  amount- 
ed to  3150/.  On  the  death  of  Mrs.  Mitchell,  the  arrears  due  to 
her  amounted  to  upwards  of  6000/. 
Under  these  circumstances  the  question  arose,  in  what  proper* 
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tions  and  upon  what  principle  the  7380/.  1^.  6d.  stock  was  to 
be  divided  between  the  representatives  of  Mrs.  Stewart  and  Mrs. 
Mitchell.  The  share  of  Mrs.  Stewart  was  claimed  by  her  hus- 
band ;  that  of  Mrs.  Mitchell  by  certain  nephews  and  nieces  of 
her's  to  whom  she  bad  by  her  will  specifically  bequeathed  all 
her  interest  in  this  fund. 

The  question  was  brought  before  the  Vice-chancellor  of  Eng- 
land, upon  the  petition  of  Colonel  Stewart,  who  contended  that 
the  arrears  of  the  annuities  were  to  be  paid  in  full,  in  the  order 
in  which  they  had  accrued  due :  and  the  Yice-Cbancellor,  adopt- 
ing  that  principle,  ordered  that  the  stock  should  be  sold,  and  that 
out  of  the  proceeds,  after  payment  of  costs,  the  sum  of  3150/., 
being  the  amount  of  the  arrears  due  to  Mrs.  Stewart  at  the  time 
of  her  death,  should  be  paid  to  Colonel  Stewart,  and  the  residue 
of  the  fund  (which  it  was  clear  would  exceed  that  amount,)  to 
the  parties  claiming  under  Mrs.  Mitchell. 

*The  legatees  of  Mrs.  Mitchell  appealed  from  that  de-    [*7L2] 
cision,  and  the  appeal  petition  now  coming  on  to  be 
heard, 

Mr.  J.  Parker  and  Mr.  Miller j  for  the  Appellants,  contended 
that  the  decision  of  the  Vice-Chancellor  was  erroneous  in  two 
respects :  first,  in  having  allowed  a  priority  to  the  arrears,  as 
between  themselves,  according  to  the  order  in  which  they  ac- 
crued ;  secondly,  in  allowing  a  priority  to  the  arrears  of  the  an- 
nuities over  the  ultimate  gift  of  the  corpus  of  the  fund ;  whereas 
they  insisted  that  the  annuities  and  the  corpus  of  the  fund  were 
to  be  considered  as  distinct  co-ordinate  gifts,  between  which 
there  was  no  priority,  and  that  the  fund  in  question  ought  there- 
fore to  have  been  distributed  rateably  in  payment  of  what 
remained  due  in  respect  of  each.  In  support  of  which  they  cited 
Hume  Y.Edwardsy{a)  Beeston  v.  Boothf{b)  Bowker  v.  Bowker^{c) 
Taylor  v.  Taylor.ld) 

Mr.  Beihellt  Mr.  Stuartj  and  Mr.  FoUeit^  for  the  Respondents, 

(a)  3  AUc  693.  (e)  Set  Deor.  p.  70. 

(6) 4  Mad.  161.  {d)^  Jarist.  15. 

Vol.  I.  78 
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contended  that,  from  the  terms  of  the  gift,  the  primary  object 
of  the  testator  appeared  to  have  been  to  secure  a  provision  for 
his  daughters  during  their  lives,  and  that  the  annuities  were 
charged  upon  the  corpus  of  the  fund,  and  not  merely  on  the  in- 
come :  but  that,  at  all  events,  a  contingent  gift  to  one  of  several 
present  objects  could  not  be  taken  into  account  for  the  purpose 
of  derogating  from  what  each  of  those  objects  would  for  the  time 
being  be  entitled  to  but  for  that  contingent  gift ;  in  illustration 
of  which  they  referred  to  the  rule  by  which,  under  a  gift  to  such 

of  a  class  of  children  as  should  attain  twenty-one,  the 
[*713]    Court  allowed  maintenance  *out  of  that  fund  to  all  the 

children  during  their  minorities.  They  also  relied  on 
Daviea  v.  Wattierj{a)  and  May  v.  BenmU^{b)  where  the  fund  set 
apart  to  answer  an  annuity  having,  in  consequence  of  the  con- 
version of  the  stock  from  6  to  4  per  cent.,  proved  insufficient  for 
the  purpose,  it  was  held  that  the  annuity  should  be  made  good 
out  of  the  residue  of  the  estate.  They  further  insisted  that  the 
cases  cited  on  the  other  side  furnished  no  guide  in  the  present. 
For  in  those  cases  the  deficiency  of  the  fund  was  apparent  at 
the  death  of  the  testator,  and  the  course  pursued  was  to  put  a 
prospective  value  upon  each  of  the  claims  which  were  to  be  sa- 
tisfied out  of  it,  and  apportion  the  fund  rateably  between  them. 
Here  the  deficiency  did  not  occur  till  a  subsequent  period,  and  the 
subsidiary  fund  fell  in  still  later.  How,  they  asked,  could  such 
a  case  be  dealt  with  but  according  to  the  principle  of  the  Tice- 
Chancellor's  order?  Was  the  value  of  the  annuities  to  be  ascer- 
tained prospectively  from  the  death  of  the  testator,  or  from  the 
time  when  the  fund  wcus  lost ;  or  was  the  event  only  to  be  look- 
ed at,  and  the  claims  of  the  parties  to  be  measured  by  the  amount 
of  arrears  which  actually  became  due  between  the  loss  of  the 
fund  and  their  respective  deaths  ? 

Mr.  Cooper  and  Mr.  Evans  appeared  for  the  personal  repre- 
sentative of  Mrs.  Mitchell,  who  was  also  the  personal  represen- 
tative of  the  testator,  but  took  no  part  in  the  argument. 

(a)  1  Sim.  &  St.  463.  (6)  1  Rom.  370. 
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Mr.  /.  ParkeTj  in  reply,  observed  that  the  cases  of  Daviea  r. 
WaUier  and  Mat/  v.  Bennett  had  no  application  ;  for  the  con- 
test there  was  between  the  annuitants  and  residuary  legatees. 
There  was  no  doubt  in  this  case  that  the  fund  in  question,  which 
was  part  of  the  residue,  was  applicable  to  make  good  the 
claims  of  particular  'legatees :  the  only  question  was,    [*714] 
how  it  was  to  be  apportioned  between  them.    As  to  the 
rule  which  allowed  interim  maintenance  to  children  contingent- 
V  interested  in  a  principal  fund,  it  rested  on  this  principle,  that 
if  the  children  were  of  age,  they  could  agree  to  be  equally  main- 
tained out  of  the  fund  pending  the  contingency ;  and  as  such  an 
arrangement  was  obviously  for  their  benefit,  the  Court  made  it 
for  them.    That  rule,  therefore,  afforded  no  illustration  of  the 
doctrine  which  it  was  cited  to  support,  and  for  which  there  was 
no  authority.    As  to  the  various  principles  of  apportionment 
which  had  been  suggested,  valuation  was  out  of  the  question ; 
for  the  annuitants  being  dead,  their  respective  interests  were  as- 
certained by  the  event ;  and  that  being  the  case,  it  was  immate- 
rial whether,  in  calculating  the  amount  of  their  claims,  the 
death  of  the  testator  or  the  loss  of  the  original  fund  was  to  be 
taken  as  the  starting  point:  for  in  both  cases  the  amount  would 
be  the  difference  between  the  amount  which  they  had  actually 
received  and  that  which  they  would  have  received  if  the  fund 
had  not  been  lost. 

The  Lord  Chancellor. — Suppose  a  gift  of  an  annuity  of 
3002.  to  A.  and  B.,  and  the  survivor,  with  a  direction  to  set  apart 
a  fund  to  answer  it,  and  a  gift  of  that  fund  to  the  survivor,  and 
that  the  assets  were  only  sufficient  to  answer  an  annuity  of  2002. ; 
what  do  you  say  would  be  the  course  then  ? 

Mr.  Parker.  It  would  be  precisely  this  case,  with  the  excep- 
tion that  the  deficiency  would  be  apparent  from  the  first,  instead 
of  arising  by  subsequent  events.  And  I  submit  that  the  annui- 
tants would  receive  only  200t  a  year  until  one  died ; 
that,  on  his  death,  there  would  'be  a  certain  amount  of  [VIS] 
arrear  due  to  him,  in  respect  of  which  his  personal  rep- 
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resentative  would  have  a  claim  on  the  fund.  Ou  the  death  of 
the  survivor,  an  arrear  would,  in  like  manner,  be  due  to  him,  in 
respect  of  which  his  personal  representative  would  have  a  like 
claim,  though  of  a  different  amount  from  the  first ;  and  lie  would 
have  a  further  claim  in  respect  of  the  gift  of  the  corpu3.{a)  So  that 
the  fund  would  then  be  subject  to  three  claims :  the  amount  of 
arrears  due  to  the  first  annuitant  who  died ;  the  atfiount  of  ar- 
rears due  to  the  survivor;  and  the  amount  of  the  corpus  of  the 
fund  itself:  and  it  would  have  to  be  distributed  rateabl7  between 
these  three  claims,  which  is  what  I  have  contended  for  in  this 
case. 
No  account  of  interest  was  asked  ou  either  side. 


The  Lord  Chancellor's  judgment,  which  embraced  vari- 
ous other  points  of  detail  not  material  to  the  question  above  dis- 
cussed, was  so  far  as  regarded  that  question,  as  follows : — 

The  Lord  Chancellor. — The  principal  question  in  this 
case  relates  to  the  manner  in  which  the  produce  of  the  sale  of 
7380;.  178,  dd.,  stock  released  by  the  death  of  Janet  Innes,  is  to 
be  applied.  [His  Lordship  then  stated  the  clauses  of  the  will 
and  codicil  relating  to  the  gift  in  question,  and  proceeded.]  Un- 
der this  bequest,  the  daughters  would  be  entitled,  each  of  them, 
to  an  annuity  of  100/.  a  year  during  their  joint  lives,  and,  after 
the  death  of  one  of  them,  each  of  the  survivors  would  be  enti- 
tled to  an  annuity  of  160/.  a  year  as  long  as  they  should  both  live- 
The    ultimate    survivor    would    be    entitled    to    the    whole 

fund. 
[*716]        *The  rule  is  settled,  that,  where  there  is  a  deficiency 

of  assets,  annuities  abate  -equally  with  other  legacies. 
Whether  an  annuity  is  to  commence  immediately  on  the  death 
of  the  testator  or  at  a  future  period,  or,  as  I  conceive,  upon  a 
contingency  capable  of  being  valued,  the  principle  will  equally 
apply.  If  they  abate  with  reference  to  other  legacies,  they  must 
of  course,  abate  between  themselves.  All  the  events  having  oc- 
curred, there  is  no  necessity  in  this  case  for  any  valuation.  Had 
the  10,000/.  been  invested,  the  sums  which  were  in  arrear  at  tlie 

(a)  Bat  see  note  to  next  page. 
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death  of  Mrs.  Stewart  would  have  been  paid  in  fall,  as  they  8uc« 
cessively  became  dae,  out  of  the  dividends,  and  the  fund  so  in- 
vested would  have  become  the  property  of  Mrs.  Mitchell.  The 
stock  which  has  since  fallen  in  is  insufficient  to  satisfy  the  whole 
of  these  claims.  They  must  therefore  abate,  and  the  amount 
received  be  applied,  pari  passUy  in  discharge  of  the  arrears  up 
to  Mrs.  Stewart's  death,  and  of  the  sum  so  directed  to  be  invest- 
ed, and  which  goes  to  the  Biirvivor.(a) 

The  cases  cited  on  the  part  of  the  respondent — Dames  ▼• 
Wattier  and  May  v.  Benneii — have  no  application  to  the  present 
question.  The  contest  in  those  cases  was  between  the  annuitant 
and  the  parties  entitled  to  the  residue.  Here  the  question  relates 
to  the  conflicting  claims  of  different  annuitants.  The  distinction 
is  obvious. 

Let  the  order,  therefore,  be  varied  according  to  the  principle 
which  I  have  stated.[l] 


•Forbes  t;.  Peacock.  [Vl?] 

1844:  Nor.  13.    1845:  Jan.  20.   1846:  August 

Th«  rule  which  relieves  n.  purchaser  from  seeing  to  the  application  of  the  purchase 
money,  when  the  estate  is  subject  to  a  primary  general  charge  of  debts,  has  refer- 


(ff)  It  will  be  observed  that  this  principle  of  distribation  differs  from  that  conten- 
ded for  by  the  Appellant's  counsel,  inasmuch  as  the  arrears  of  Mrs.  Mitchell's  an- 
nuity betwen  her  sister's  death  and  her  own  are  not  taken  into  account.  If  they 
had  been,  it  would  have  been  equivalent  to  giving  her  (in  the  form  of  the  annuity) 
interest  an  the  principal  ftind  from  ber  siater'f  death,  while  no  interest  was  given  to 
the  sister  in  respect  of  her  arrears.  • 

[1]  On  a  rehearing  of  this  case  bef(9re  Lord  Cottenhani,  Aug.  1847,  2  Phillips, 
346,  it  was  held,  that  as  the  last  survivor  had  had  no  opportunity  of  receiving  the 
capital  during  her  life,  the  annuity  was  to  be  considered  as  continuing  for  her  bene- 
fit, after  her  sister^s  death  until  her  own,  and  therefore,  that  she  was  entitled  to  an 
apportionment  in  respect  of  the  arrears  of  such  acnuity,  during  that  interval,  as 
Well  as  in  respect  of  the  principal  fund.  Consequently  the  decision  of  the  Vice- 
Chancellor,  quoad  hoc,  was  reinstated. 
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ence  to  the  time  of  the  teetator's  deathj  and  doee  net  eease  to  be  applieaUe, 
though  the  debts  be  rabeequeotly  paid  ;  and,  therefore,  where  an  estate  so  chaff- 
ed was  sold  by  the  trustee,  it  was  held  that  the  etttuig  que  trust  were  not  necessary 
parties  to  the  conveyance,  though  the  sale  did  not  take  place  till  twenty-five 
years  after  the  testator's  death,  and  the  vendor,  on  being  asked  by  the  psrchaser 
whether  all  the  debts  were  not  paid,  had  refiised  to  answer  the  question. 


This  was  an  appeal  from  a  decision  of  the  Tice-Chancelior  of 
England,  whose  judgment,  with  all  the  particulars  of  the  case 
is  reported  in  the  12ih  vol.  of  Mr.  Simon's  Reports,  p.  628. 

It  will  be  seen  from  that  Report  that  the  material  circumstances  of 
the  case  were  shortly  these  : — A  testator,  after  directing  all  his 
just  debts  to  be  paid,  devised  his  real  estate  to  his  wife  for  her  life 
with  power  to  sell  it  in  case  a  good  offer  should  be  made,  and  invest 
the  proceeds  in  the  fhnds ;  with  a  direction  that,  if  not  previously 
sold,  it  should  be  disposed  of  at  her  death,  and  that  the  proceeds 
should  be  divided,  with  the  residue  of  his  property,  among  cer- 
tain persons;  and  he  appointed  three  persons  executors  and 
trustees  of  his  will.  The  testator's  widow  survived  him  twenty- 
five  years ;  and,  on  her  death,  in  the  year  1840,  the  Piaintifl^ 
who  was  then  the  sole  surviving  trustee,  contracted  to  sell  the 
estate  to  the  Defendant. 

In  the  course  of  the  investigation  of  the  title  before  the  Master, 
the  Defendant  enquired  of  the  Plaintiff  whether  all  the  debts 
were  paid,  to  which  question  the  Plaintiff  refused  to  give  any 
answer.  The  Master,  nevertheless,  reported  in  favour  of  (te 
title.  The  Defendant  took  exceptions  to  the  report,  on  the 
ground,  amongst  others,  that  as  the  length  of  time  since  the  tes- 
tator's death,  and  the  refusal  of  the  Plaintiff  to  answer 
[•718]  *his  question,  afforded  a  presumption  that  all  the  debts 
had  been  paid,  the  Plaintiff  could  no  longer  give  a  valid 
discharge  for  the  purchase-money  without  the  concurrence  of  the 
cestuis  que  trust.  * 

The  Vice-Chancellor  allowed  that  exception,  and  on  further 
directions  dismissed  the  bill,  thereby  overruling  Paiffe  v. 
Adam»{a) 

<«)4Beav.  469. 
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The  appeal  now  came  on  to  be  argued  by 

Mr.  Cooper  and  Mr.  James  Parker^  for  the  Plaintiff  (the  Ap- 
pellant) 

Mr.  Coote  and  Mr.  Bird^  for  the  Defendant. 

The  counsel  for  the  Appellant  made  three  points,  the  two  first 
of  which  were  founded  upon  the  general  charge  of  debts.  First, 
they  contended  that  the  question  whether  a  trustee  had  power 
to  give  a  discharge  for  purchase  money  was  purely  a  question 
of  construction  of  the  instrument  under  which  he  derived  his 
power  to  sell,  and  that  a  general  charge  of  debts  was,  in  ef- 
fect, a  constructive  power  to  the  trustee  to  give  such  discharge: 
in  support  of  which  they  relied  on  the  dictum  of  his  Lordship  in 
Johnson  V.  KenneU^{a)  confirmed  extra  judicially  by  Lord  Gotten- 
ham  in  Eland  v.  Eland^{b)  and  adopted  by  the  Master  of  the 
Rolls  in  Page  v.  Adam,  '^that  the  rule  which,  in  such  a  case, 
exempted  a  purchaser  from  seeing  to  the  application  of  the  pur- 
chase-money, had  reference  to  the  state  of  things  at  the  death  of 
the  testator,  and  that  if  the  debts  were  afterwards  paid,  leaving 
the  legacies  alone  charged,  that  could  not  vary  the  rule." 

*But,  secondly,  they  argued  that,  supposing  notice  [VIO] 
of  the  debts  having  been  paid  to  be  in  any  sense  suffi- 
cient to  take  the  case  out  of  the  rule,  it  must,  at  all  events,  be 
actual  and  not  merely  constructive  notice — that  is  to  say,  actual 
knowledge  of  the  fact  that  the  debts  had  been  paid,  and  not 
merely  knowledge  of  circumstances  from  which  the  fact  might 
be  inferred,  and  therefore  imposing  the  duty  of  enquiry ;  for  the 
very  object  of  the  rule  was  to  relieve  the  purchaser  from  the  res- 
ponsibility of  making  such  enqniry.(c)  If  that  was  so,  it  follow- 
ed that  the  enquiry  which  in  this  case  had  been  addressed  by 
the  Defendant  to  the  Plaintiff  was  impertinent,  and  that  no  infer- 

(a)3My.  dtK.  631. 

(i)4M7.  &Cr.  429. 

(c)  Per  Lord  Cottenham,  EUnd  ▼.  Elandt  nb,  tup. 
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ence  could  fairly  be  drawn  from  the  Plaintiff's  refusal  to  answer 
it. 

Thirdly,  they  contended  that  the  decision  of  the  Yice-Chancel- 
lor  in  this  case  was  erroneous,  independently  of  the  general 
charge  of  debts :  for  that  although  it  was  the  settled  doctrine  of 
the  Court  that  an  express  power  or  trust  to  sell  did  not  of  itself 
necessarily  involve  a  power  to  give  discharges,  it  was  perfectly 
consistent  with  that  doctrine,  that  where  the  former,  being  the 
greater,  power  arose,  as  in  this  case,  by  implication,  it  should 
carry  with  it  the  latter  as  an  accessory :  and  that  in  the  case,  at 
least  where  the  proceeds  of  the  sale  were  to  be  applied  by  the 
executors  in  a  mixed  fund  with  the  residuary  personal  estate, 
which  was  also  the  case  here,  Tylden  v.  Hydef(a)  was  an  ex- 
press authority  for  thatdouble  implication. 

The  counsel  for  the  Respondent  said,  that  if  the  rule  which 
had  been  referred  to  was,  as  had  been  contended,  purely 
[*720]  *a  rule  of  construction,  it  was  strange  that  such  a  doc- 
trine had  nev^r  been  distiuctly  laid  down  in  any  of  the 
numerous  cases  which  had  arisen  upon  the  subject,  although  it 
would  have  furnished  a  simple  and  conclusive  answer  to  the 
various  questions  which  had  tieen  raised  as  to  the  application  of 
the  rule  under  particular  circumstances.  That  such  a  doctriue 
was  not  borne  out  by  the  dictum  which  had  been  cited  in  sup- 
port of  it,  but  rather  the  contrary  :  and  that  no  decision  was  to 
be  found  confirmatory  even  of  that  dictum,  except  that  of  Page 
V.  Adam,  That  it  was  not  inconiastent  with  that  decision  still 
to  say,  that  the  only  thing  that  could  exempt  a  purchaser  from 
liability  for  the  due  application  of  the  purchase-money  was  t^ke 
existence  of  debts  to  be  paid  out  of  it,  and  that  it  was  sufficient 
to  make  him  liable  if  the  facts  within  his  knowledge  were  such 
as  on  the  ordinary  principles  of  constructive  notice,  as  explained 
in  Jones  v.  SmUhf{b)  and  previous  casesj  to  lead  him  to  the  in- 
ference that  all  the  debts  had  been  paid,  which  they  insisted  was 
the  case  here. 

(a)  2  Sim.  &  St.  238.  (b)  Ante,  p.  344. 
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All  the  Other  authorities  referred  to  in  Mr.  Simons's  Report 
n^re  cited  and  commented  upon. 


The  Lord  Chancellor. — In  this  case  the  testator  charged 
his  real  estate  with  the  payment  of  his  debts,  and  directed  it  to 
"be  sold  upon  the  death  of  his  wife,  if  not  sooner  disposed  of,  and 
the  proceeds  with  the  residue  of  his  personal  estate,  to  be  divid- 
ed among  certain  of  his  relations.  The  executors  being  thus 
empowered  to  sell  the  real  estate,  the  surviving  executor  entered 
into  a  contract  for  that  purpose  with  the  Defendant. 

•Twenty- five  years  had  elapsed  since  the  testator^s    [*721] 
death,  and  the  Defendant  by  his  solicitor  enquired  whe- 
ther there  were  any  debts  due  from  the  estate  which  remained 
unsatisfied,  and  if  not,  whether  the  cestuis  que  trust  would  give 
authority  to  sell.    To  this  question  no  answer  was  returned. 

The  Vice-Chancel  lor  was  of  opinion  that  this,  under  the  cir- 
cumstances, amounted  to  notice  to  the  purchaser  that  the  debts 
were  paid,  and  that  he  was  therefore  bound  to  see  that  the  pur- 
chase-money was  properly  applied.  It  followed  that  the  concur- 
rence of  the  cestuis  que  trust  was  necessary  to  enable  the  pur- 
chaser to  make  a  good  title. 

The  question  is,  whether  the  opinion  of  the  YiceChancellor 
can  be  sustained. 

The  estate  being  charged  in  the  first  instance  with  the  pay- 
ment of  debts,  the  Defendant  was  not  bound,  according  to  the 
general  rule,  to  see  to  the  application  of  the  purchase-money.  If^ 
indeed,  he  bad  notice  that  the  vendor  intended  to  commit  a  breach 
of  trust  and  was  selling  the  estate  for  that  purpose,  he  would  by 
purchasing  under  such  circumstances  be  concurring  in  the  breach 
of  trust,  and  thereby  become  responsible.  Watkins  v.  Cheek  ;(a) 
Balfour  v.  Wetland  ;{b)  Eland  v.  Eland.(c) 

But  assuming  that  the  facts  relied  upon  in  this  case  amount  to 
notice  that  the  debts  had  been  paid,  yet  as  the  executor  had  au- 
thority to  sell  not  only  for  the  payment  of  debts,  but  also 
for  the  purpose  of  distribution  among  *the  residuary  le-    [*722] 

(a)  3  Sim.  &  St  199.  (fi)  Vb,  8upra. 

(b)  16Ve«.15L 

Vol.  L  79 
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gatees,  this  would  not  afford  any  inference  that  the  executor  was 
committing  a  breach  of  trust  in  selling  the  estate,  or  that  he  was 
not  performing  what  his  duty  required.  The  case  then  comes  to 
this, — if  authority  is  given  to  sell  for  the  payment  of  debts  and 
legacies,  and  the  purchaser  knows  that  the  debts  are  paid,  is  he 
bound  to  see  to  the  application  of  the  purchase-money  7  I  ap- 
prehend  not. 

In  the  case  of  Johnson  v,  Kenneity  where  it  was  contended 
that  the  rule  did  not  apply,  beeause  the  debts  had  been  paid  be- 
fore the  sale  took  place,  I  held  that  the  rule  had  reference  to  the 
death  of  t!ie  testator,  and,  therefore,  that  even  supposing  the 
debts  were  paid  before  the  sale  took  place,  and  that  the  legacies 
alone  remained  as  a  charge,  that  circumstance  would  not  vary 

^       the  general  rule.(a) 

•723]        *The  Vice-Chancellor  assents  to  the  correctness  of  this 

opinion  which  was  adopted  by  Lord  Langdale  in  Page 

V.  Adanif  and  sanctioned  by  Lord  Cottenham  in  Eland  v.  Eland. 

I  see  no  reason  to  depart  from  what  I  then  stated,  and  as  this 

(a)  If  notwithstanding  this  decision  it  should  still  be  inferred  from  Uie  tennt  of 
the  dictum  in  Johnson  ▼.  Kennettf  that  the  rule  would  not  apply  to  a  case  in  which 
it  should  happen  that  there  were  no  debts  due  at  the  testator's  death,  and  that  the 
purchaser  knew  it,  I  have  the  authority  of  Lord  Lyndhurst  for  stating  that  he  did 
not  intend  on  that  occasion  to  lay  down  any  rule  which  should  govern  such  a  case; 
and  that  the  guarded  and  somewhat  qualified  terms  in  which  the  dictmm  is  nferred 
to  and  adopted  in  this  case  were  used  for  the  express  purpose  of  excluding  that  in- 
ference. 

Should  it  be  held  that  the  rule  applies  to  a  case  of  that  description,  it  wonldseem 
to  follow  inevitably  (if  indeed  it  be  not  apparent  from  the  current  of  exislmg  au- 
thorities) that  the  rule  is,  as  was  contended  by  the  counsel  for  the  Appellants  in  the 
principal  case,  an  absolute  rule  of  construction,  and  not  one  depending  for  its  sppli- 
cation  on  the  state  of  the  testator's  affairs  either  at  the  time  of  his  death  or  at 
any  other  period.  Indeed  it  seeQ^s  difficult  to  understand  how  it  should  ever  haTo 
been  considered  otherwise.  Balfour  ▼.  Welland  is  an  instance  in  which  an  abso- 
lute power  to  give  discharges  for  the  purchase-money  was  implied,  even  in  a  deed, 
from  the  nature  of  the  trusts  to  be  performed.  And  in  cases  of  the  class  now  un- 
der consideration,  the  implication  of  a  similar  power  amounts  to  nothing  more  than 
attributing  to  the  mind  of  the  testator  a  sense  of  that  necessity  for  tho  trustees 
Vaving  such  a  power  where  they  are  directed  to  pay  debts,  which  the  Conxts  hara 
always  acknowledged,  where  there  hare  been  debts  te  be  paid. — N^te  hy  JKt* 
porter. 
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case  falls,  1  think,  within  the  same  rule,  I  mast  direct  the  judg- 
meullo  be  reversed.[l] 

1,1]  Where  an  estate  is  charged  generally  with  the  payment  of  debts  and  legacies 
and  the  debts  hare  been  paid*  bnt  not  the  legacies,  the  pnrcbaaer  will  not  be  boond 
to  see  to  the  appMcatioa  of  the  purchase  money>  unless  it  be  proyed  that  he  knew 
of  the  payment  of  the  debts ;  and  the  taking  of  a  general  bond  of  indemnity,  or  of 
a  bond  of  indemnity  against  the  legacies  only,  will  not  raise  the  inference  that  ho 
knew  of  such  payment  '*  The  general  mle,"  says  f<iord  Lyndhurst,  "  as  to  which 
there  is  no  dispute  is  this ;  where  legacies  alone  are  charged,  the  purcbMers  of  the 
real  estate  are  bound  to  see  to  the  application  of  the  purchase  money.  Where  debts 
are  charged  generally,  or  where  debts  and  legacies  are  charged  generally,  the  purcha- 
sers of  the  real  estate  are  not  bound  to  see  to  the  application  of  the  purchase  money." 
J^kn9om  T.  Kenneii,  (referred  to  in  the  text)  3  Myl.  6t  K.  624.  S.  C.  6  Sim.  384.  A 
lestamentary  charge  of  real  estate  with  the  payment  of  debts  generally,  authorizes  a 
tmstecy  to  whom  after  imposing  the  charge,  the  testator  has  devised  the  estates 
upon  trust  for  other  purposes,  to  sell  or  mortgage  the  estates  charged,  and  exempts 
the  purchaser  or  mortgagee  Arom  liability  to  see  to  the  application  of  the  purchase 
or  mortgage  money.  BaU  r,  Harris,  4  Myl.  &,  Cr.  264.  S.  C.  8  Sim.  485.  In 
Potter  ▼.  Oardner,  12  Wheat.  498,  it  was  declared  by  the  Supreme  Court  of  the 
United  States,  that  the  person  who  pays  the  purchase  money  to  the  person  author- 
ized to  sell,  was  not  bouod  to  look  to  its  application,  whether  the  lands  sold  be 
cbaxj^ed  in  the  hands  of  an  heir  or  devisee  with  the  payment  of  debts,  or  the  lands 
be  devised  to  a  trustee  for  the  payment  of  debts,  uuless  the  money  be  misapplied 
with  his  co-operation.  In  an  earlier  case  in  the  same  Court,  Story,  J.,  delivering 
its  opinion  said  ;  "  There  is  much  reason  in  the  doctrine,  that  where  the  trust  is  de- 
fined m  its  object,  and  the  purchase -money  is  to  be  re-iuveste^  upon  trusts  which 
require  time  and  discretion,  or  the  acts  of  sale  and  re- investment  are  manifestly 
contemplated  to  be  at  a  distance  from  each  other,  the  purchaser  shall  not  be  bound 
to  look  to  .the  application  of  the  purchase-money ;  for  the  trustee  is  clothed  with  a 
discretion  in  the  management  of  the  fnnd,  and  if  any  persons  are  to  sofier  by  his 
misconduct,  it  should  be  rather  those  who  have  reposed  confidence,  than  those  who 
have  bought  under  an  apparently  anthorized  act."  WormUy  v.  Wormley,  8  Wheat. 
421.  A  testator  devised  his  estate,  subject  to  debts  and  legacies ;  the  devisee  mort- 
gaged tlie  estate  to  A.  subject  expressly  to  the  legacies.  A-  having  called  in  his 
money,  and  the  devisee  requiring  a  further  advance,  they  join  in  mortgaging  the 
estate  to  B.  but  not  expressly  subject  to  the  legacies,  and  B.  is  informed  falsely  by 
the  devisee,  that  all  the  legacies  had  been  paid.  It  was  held  that  B  took  the  estate 
nnbject  to  the  legacies  ;  **  for,  on  the  face  of  his  cooveyance,^t  appears  that  he 
look  the  same  estate  that  A.  had."  Rogers  v.  Rogero,  6  -Sim-  364.  See  further, 
Rev.  8C  of  N.  Y.,  part  2,  chap.  1,  art.  2,  tit.  2,  (  68,  voL  1.  (2d  Ed.)  724 ;  Wood  ▼. 
Whiie,  4  Myl.  Sl  Cr.  482;  Sutkeriand  v.  Bruoh,  7  Johns.  Ch.  Rep.  21  ;  Field  t. 
Sekiefelin,  id.  150 ;  Champliny.Haight,  10  Paige,  274;  Shaw  v.  Borrer,  1  Keeui 
559 ;  Jmuo  t.  Price,  1 1  Sim.  557,  68, 4  Kent's  Comm.  180.  n.  a. ;  HalUtt  v.  Hal- 
lett,  2  Pnige,  33.  .Thn  followiag  case  has  a  strong  relation  to  the  main  topic.    A 
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lesMo  taking  a  reyenionary  lease  froza  an  executor,  with  fnll  notice,  k  boimd  to 
shew  that  such  lease  was  properiy  granted  by  the  executor  in  the  due  adminiatralion 
of  his  office  ;  and  a  lessee  taking  an  unusual  lease  is  bound  to  see  that  the  consid- 
eration is  fully  stated  on  the  face  of  the  instrument  Sugden,  Ld.  Ch.  "  Many 
eircomstanees  would  justify  an  executor  in  equity  in  granting  a  lease  instead  of  sel- 
ling the  premises,  and  I  wouU  sustain  such  a  lease  by  an  executor,  simply  acting 
in  a  dne  administration  of  the  assets,  but  such  an  act  is  not  regulaiiy  in  the  prormoe 
of  an  executor,  and  I  must  hold  that  it  is  incumbent  on  the  persons  taking  a  lease 
from  executon  to  shew,  that  the  act  was  for  the  benefit  of  the  persons  beneficially 
interested  in  the  property."  Keating  t.  Keaiimg,  Lliiyd  &.  G.  t.  S«gd  193.  When 
a  mortgagee  is  bound  to  see  to  the  application  of  the  mortgage  money,  see  Brnfi- 
toatXe  ▼.  Britain,  1  Keen,  206. 


.1 


REPORTS  OF   GASES 


ARGiriD   AND   DETKRMINID   IN 


THE  HIGH  COURT  OP  CHANCERY. 


Jones  v.  Geddes. 

1845. 

An  injanction  granted  on  a  ■nggeation  of  fraud,  to  restrain  a  party  resident  in 
Elngiand  horn  proweuting  a  rait  in  the  Court  of  Sealon  in  Scotland,  to  enforeo 
a  legal  aecnnty  against  lands  situate  in  that  eoontry,  was  on  appeal  dissolved 
on  the  ground  that,  although  the  remedy  afforded  by  this  Court  in  cases  of  fraud 
was  more  effectual  and  complete  than  in  the  Scotoh  Court,  the  question  be« 
tween  the  parties  hi  this  case  might,  upon  the  whole,  be  more  eonveniently  litl'«* 
gated,  and  with  a  mora  eendnsiTe  neolt,  there  than  here. 

The  Plaintiffi  vrere  the  assignees  of  a  bankrupt,  who  was  en- 
.titled  to  real  estates  in  Scotland,  which  he  had  charged  with  va-* 
rious  heritable  securities.  The  bill  prayed  that  a  heritable  bond, 
one  of  those  securities,  bearing  date  a  few  months  before  the 
bankmptcy,  and  alleged  to  have  been  executed  for  a  colorable 
consideration  and  in  fraud  of  the  creditors,  might  be  set  aside 
and  delivered  up  to  be  cancelled,  and  that  the  Defendants,  the 
obligees,  who  were  resident  within  the  jurisdiction,  might  be  re« 
strained  by  injunction  from  prosecuting  a  process  of  ranking 
and  sale  which  they  had  commenced  in  the  Court  of  Session  for 
the  purpose  of  realising  their  security. 

*The  case  now  came  on  upon  a  motion  to  dis-    [*725J 
solve  an  injunction  granted  by  the  Yice-Chanoellor  of 
England. 

The  affidavits  made  a  clear  case  for  an  injunction,  if  the  prop- 
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erty  had  been  situated  in  Ibis  country ;  and  the  argument  turned 
upon  the  question  how  far  the  discretioa  of  this  Court,  in  the  ex- 
ercise of  its  jurisdiction  by  ii^unction,  was  to  be  influenced  by 
the  pendency  of  the  proceedings  in  Scotland  and  the  efiect 
which  its  interference  might  have,  in  certain  events,  upon  the 
position  of  the  Defendants  in  reference  to  those  proceed* 
ings. 

The  substance  of  the  affidavits,  bearing  upon  that  point,  will 
be  seen  from  the  Lord  Chancellor's  judgment 

Mr.  James  Parker  and  Mr.  Colvile^  for  the   appeal  mo- 
tion. 

Mr.  Swanston  and  Mr.  Shapter^  contra. 


Dec. — ^THELoftDCHANC£LLOR.—Theassignees  in  this  case  are 
entitled  to  the  estate  subject  to  the  righte  of  the  persons  holding 
heritable  securities,  and  among  others  to  the  rights  of  the  De- 
fendants in  this  suit  They  stand  in  this  respect  precisely  in 
the  same  situation  as  the.  bankrupt  whom  they  represent  The 
claims  may  be  enforced  against  the  estate  in  the  hands 
of  the  assignees  in  the  same  manner  as  if  it'  still  contin- 
ued in  the  bankrupt,  the  only  difference  being,  that  by  the  bank- 
ruptcy the  assignees  have  become  the  owners  of  the  estate  in-, 
stead  of  the  bankrupt,  and  will  be  entitled,  when  the  es- 
[^26J  tate  is  sold  under  die  process  of  'ranking  and  sale  to 
the  surplus  after  payment  of  the  charges  upon  it,  instead 
of  the  bankrupt.  Under  this  process  the  validity  of  the  bond,  if 
contested,  may  be  tried  and  decided  ;  and  the  facts  relied  upon 
by  the  assignees,  would  be  equally  available  to  defaat  the  claim 
in  the  Court  of  Session  as  in  this  Court  But  still,  as  the  parties 
reside  here,  the  Court  of  Chancery  has  jurisdiction  to  try  and  de- 
cide the  question  of  fraud,  and,  if  established,  to  order  the  in- 
strument to  be  delivered  up  to  be  cancelled ;  and  it  may  enter- 
tain the  suit,  although  the  proceeding  by  ranking  and  sale  has 
already  been  commenced  in  the  Court  of  Session. 

The  question  for  consideration  in  these  cases  is  by  what  course 
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of  proceeding  would  justice,  under  all  the  circumstances,  be 
most  advantageously  administered .[1] 

Now  it  is  said,  and  I  think  truly,  that  the  mode  of  investiga- 
tion in  this  Court  is  more  effectual  for  the  discovery  of  fraud  than 
in  the  Courts  of  Scotland,  and,  further,  that  this  Court  can  or- 
der the  fraudulent  instrument  to  be  delivered  up  to  be  cancelled, 
which  cannot,  it,  appears,  be  done  in  the  proceeding  now  pend* 
ing  in  the  Court  of  Session. 

In  this  view  of  the  case  it  would  seem  proper  that  the  injunc- 
tion should  be  sustained  ;  and  if  it  were  certain  that  the  fraud 
would  be  established,  there  would,  as  it  strikes  me,  be  no  inconve- 
nience in  this  course  of  proceeding.  But  as  this  possibly  may 
not  be  the  case,  it  will  be  proper  to  consider  what  will  be  the 
effect  of  restraining  the  parties  from  proceeding  in  Scotland, 
should  the  validity  of  the  bond,  in  the  result  of  the  suit  here,  be 
established.  The  obligees  will  have  been  materially  prejudiced  as 
to  their  remedy  against  the  estate ;  other  heritable  credi- 
tors might,  and,  according  to  the  usual  *course,  would,  [*727] 
be  substituted  in  the  ranking  and  sale  for  those  Defen- 
dants, who  would  be  considered  as  having  withdrawn  their 
claim,  and  the  proceedings  would  be  carried  on  by  them.  In 
the  result  the  property  would  be  sold  under  the  order  of  the 
Court  of  Session,  and  after  paying  the  creditors,  parties  to  that 
process,  the  surplus  would  be  handed  over  to  the  assignees. 
Such  appears  by  the  affidavits  to  be  the  usual  course,  and  it  can- 

[1]  Righy  ▼.  The  Great  WeHern  RaUway  Co.  2  FhillipB,  50, S.  C.  1  Rep.  t  Cott  3 ; 
Spoitineoode  y.  Clarke,  2  Phillips,  154  ;  Hainee  v.  Taylor,  id.  310;  Sievene  ▼. Keat- 
ing, id.  334.  Ill  the  last  ciled  case,  Lord  CoUenham  said ; "  I  have  in  common  with 
other  judges  of  whom  Lord  Eldon  was  one,  frequently  expressed  my  opinion,  that  in 
doubtful  cases  great  care  ought  to  be  taken  by  this  Court  not  to  grant  an  injunc- 
tion which  is  at  all  likely  to  prove  unfounded ;  because  if  it  turns  out  to  be  unfound- 
ed, yon  are  doing  an  irreparable  injury  to  the  party  restramed,  whereas  by  with- 
holding it,  yon  may  be  permitting  some  injustice,  but  certainly  not  an  injustice  at 
all  equal  to  that  which  you  are  doing  by  improperly  granting  it.  That  rule  hew- 
ever  ii  confined  to  cases  where  there  is  a  serious  doubt  in  the  mind  of  the  judge  as 
to  whether  the  title  to  the  injunction  is  made  out  or  not,  for  if  the  Court  sees  that 
there  is  a  clear  case  for  an  injunction,  it  would  be  abeord  to  say,  go  to  law,  and 
prove  that  which  you  hare  already  proved  here,  before  I  grant  the  injunction.". 
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not  safely  be  assumed  that  the  Court  of  Session  would,  un- 
der the  circumstances  of  this  case,  depart  from  its  ordinary 
rules. 

It  is  suggested,  indeed,  that  the  Court  of  Session  might,  in 
consequence  of  the  injunction,  order  the  proceedings  to  be  sus* 
pended  till  the  decision  of  the  suit  in  this  Court.  But  that  is 
very  improbable,  because  it  would  be  unjust  to  tlie  othor  credi- 
tors, whose  titles  are  unimpeached,  to  delay  them  in  enforcing 
their  just  rights  until-  the  decision  of  a  cause  with  which  they 
have  no  concern.  It  is  the  more  unlikely  that  the  Court  of  Ses- 
sion would  do  this,  when  it  is  considered  that  the  proceedings 
in  that  Court  were  prior  in  point  of  time  to  the  institution  of  the 
suit  here.  But,  even  supposing  that  the  Court  of  Session  should 
suspend  the  proceedings  in  order  to  await  the  decision  of  this 
Court,  and  the  bond  should  be  established,  that  decision  would 
not  be  final.  ^Tbe  validity  of  the  instrument  might  still  be 
questioned  by  the  parties  to  the  process  of  ranking  and  sale  in 
Scotland. 

Upon  the  whole,  then,  after  weighing  the  conveniences  and 
inconveniences  of  the  different  courses  to  be  adopted,  I  think  it 
is  not  advisable  to  interfere  with  the  proceedings  in  the  Court 
of  Session,  and  that  the  injunction  ought,  therefore,  to  be  dissol- 
ved.[2] 


[•728]  *Whitworth  v.  Gaugain. 

1846 :  June  3 ;  Dec. 

I<iotwith8tandio£  the  etat  1  &  2  Vict  c.  110,  which  givee  to  a  judd^eat  Uw  ef- 
fect of  an  equitable  charge  upon  the  land  of  the  debtor}  an  equitable  mortgagee 
retains  his  right  in  equity  to  enforce  his  security  against  the  title  of  a  creditor  un- 

[2]  An  injunction  was  granted  to  restrain  proceedings  in  the  Court  of  Admiralty 
in  respect  of  a  bottomry  bond  and  freight  of  a  ship,  on  the  ground  that  the  mattem 
ooald  be  more  conyeniently,  directly  and  efiectually  determined  in  thai  Cooit. 
Duncan  r.  M'Calmoni,  3  Beav.  409. 
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der  a  salwequent  judgment,  although  the  latter  may  have  acquired  the  legal  Misin 
and  poeaeuion  of  the  land  under  an  elegit  without  notice  of  the  mortgage. 

This  was  an  appeal  by  the  Defendants  from  a  decree  of 
Vice-chancellor  Wigram  in  a  suit  by  an  equitable  mortgagee 
against  two  judgment  creditors  of  the  mortgagor,  who  had  ob- 
tained possession  of  the  mortgaged  estate  under  elegits/ 

The  details  of  the  case  are  fully  stated  in  Cn  &  Phill.  326^ 
and  3  Hare,  416.  The  principal  authorities  relied  upon  in  the 
argument,  will  be  found  in  the  Lord  Chancellor's  judgment. 

The  other  authorities  mentioned  in  Mr.  Hare's  report  were 
also  referred  to. 

Mr.  Romilly,  and  Mr.  WhUwarth  appeared  in  support  of  the 
decree. 

Mr.  Walker^  Mr.  Russell^  and  Mr.  Terrell^  for  the  Appel- 
lants. 


The  Lord  Chancellor. — This  is  an  appeal  from  a  decree 
of  Vice-Chancellor  Wigram.  The  only  question  is  whether  the 
equitable  mortgagee  in  this  case  is  entitled  to  priority  over  the 
elegits  and  judgments.  The  equitable  ^nortgage  was  created 
by  the  deposit  of  title  deeds,  accompanied'  by  a  memorandum 
stating  that  they  were  deposited  to  secure  the  repayment  of  mo- 
ney lent,  and  containing  an  engagement  to  execute,  if  required,  a 
legal  mortgage  of  the  premises.fl]  The  judgments  were  obtain- 
ed several  months  after  the  date  of  the  deposit.  Elegits  were 
sued  out,  and  the  Sheriff  delivered  legal  seisin  of  the 
premises.  *Upon  this  the  tenants  attorned.  The  De-  [*729] 
fendants  had  no  notice  of  the  equitable  mortgage. 
The  bill  prayed,  among  other  things,  that  the  Plaintifls  might 
be  declared  to  have  an  equitable  mortgage  upon  the  premises, 
and  to  be  entitled  to  priority  over  the  elegits  and  judgments. 

[1]A8  to 'what  eoDstitates  an  equitable  mortgage,  see  farther  Whiiwortk  ▼. 
Gaugain,  3  Hare,  4d4.  Blunden  v.  Demtrif  Flan.  &  Kel.  581-3.  RockweU  t. 
Hobby,  a  Saad.  Ch.  Bep.  9..  13.  It  is  only  valid  to  the  eztout  of  the  actual  connd- 
eratton.  Jame^  y.  Bydder,  4Bwv.  600.  But  it  may  be  extended  by  parol  to 
adrancea  made  after  the  original  depoeit     Biunden  y.  De9<trtt  ubi  tup. 

YoL.  I.  80 
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67  the  equitable  mortgage,  the  Plaintiffii  acquired  a  special 
lien  upoD  the  property  r  they  might,  through  the  medium  of 
this  Court,  hare  compelled  a  sale  of  it  for  the  payment  of  their 
debt|  or  they  might,  by  virtue  of  the  engagement  for  that  pur- 
pose, have  obliged  their  mortgagor  to  -convert  the  equitable  into 
a  legal  mortgage.  The  Plaintiffs  had  thus  an  interest  in  the 
premises  to  the  amount  of  their  debt,  and  just  as  strong  an  in- 
terest, to  use  the  words  of  L.  C.  B.  Richards,  in  Casberd  v. 
The  Aitomey-Oeneral^ia)  as  if  a  mortgage  bad  been  executed. 
What,  then,  in  this  case  would  be  the  effect  of  the  judgments 
and  the  elegits  ? 

It  will  be  proper  to  consider  the  question,  first,  as  it  would 
have  stood  if  theoreeent  Act  He  2  Tict.  p.  110,  had  not  been 
passed,  and  secondly,  with  reference  to  the  provisions  of  that 
statute. 

A  judgment  has  relation  to  the  time  when  it  id  entered  up. 
It  will  not  affect  any  bona  fide  conveyance  made  for  value  be- 
fore that  time,  for  it  only  attaches  upon  that  which  is  then,  or 
afterwards  becoines,  the  property  of  the  debtor.  But  the  rule 
is  not  confined  to  that  which  was  his  property  at  law.  If  it  is 
charged  in  equity  before  the  entry  of  the  judgment,  the  judgment 

will  not  affect  stlch  charge. 
[*730]  *It  can  only  attach  upon  the  interest  which  remains  in 
the  debtor,  viz.  the  legal  estate  subject  to  the  equita- 
ble charge.  Upon  a  judgment  obtained  against  a  mere  trustee 
a  Court  of  Equity  would  never  permit  the  trust  .property  to 
be  applied  in  satisfaction  of  the  judgment;  and  for  the  same 
reason,  if  the  property  is  subject  to  a  trust  short  of  its  full  value, 
the  judgment  can  only  in  equity  affect  that  which  remains  after 
the  trust  is  satisfied,  for  this  alone  is  the  property  of  the  debtor. 
In  the  case  put  by  the  Vice-chancellor  of  an  estate  chained 
with  the  payment  of  debts  or  legacies,  the  cieditor  of  the  owner 
of  the  estate  so  charged  would  not  be  allowed  to  sweep  away  the 
whole  property,  and  defeat  the  claims  of  the  creditors  and  lega- 
tees.   Many  other  similar  cases  might  be  stated  shewing  that,  as 

(«)  6  Price,  411. 
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well  in  the  instance  not  merely  of  express  trusts,  but  of  trusts 
in  the  view  of  a  Court  of  Equity,  the  judgment  creditor  can  take 
only  what  remains  in  the  trastee  after  satisfying  the  trusts  with 
which  the  property  is  charged.  No  substantial  distinction  can 
be  drawn  between  cases  of  this  nature  and  that  of  an  equitable 
mortgagee  whose  interest  in  the  property  is  recognised  in  a  Court 
of  Equity,  and  is  as  complete  and-as  sacred  as  that  of  the  mort* 
gagor.  The  case  of  Burgh  v.  Francis,(a)  was  that  of  a  mort- 
gage in  fee,  without  livery.  The  mortgagor  died.  Judgments 
were  obtained  against  the  heir  upon  the  bond  debts  of  the 
father.  Upon  a  bill  filed  by  the  mortgagee,  it  was  decreed  that 
*<the  heir  should  make  a  conveyance  to  the  mortgagee,  and  that 
he  should  hold  till  redemption  discha^ed  of  the  judgments.'' 
Lord  Nottingham  held  <*  the.  heir  to  be  a  trustee  of  the  land 
descended  charged  with  theequity  of  the  mortgage."  The  equitable 
mortgage  in  that  case  was  preferred  to  the  judgments.  So 
in  the  Forum  Romanumi{b)  it  is  *said  that, ''  if  A.  takes  a  [*731] 
mortgage  by  a  defectiveconveyance,  and  B-afterwards  ob- 
tains judgment  upon  a  bond  debt  against  the  mortgagor,  and  so  ex- 
tends the  mortgaged  lands,  there  a  Court  of  Equity  will  relieve 
A.  and  oblige  B.  to  supply  the  defect  in  the  mortgage.  For  in 
this  case  B.  was  only  a  bond  creditor,  and  his  original  security 
was  only  in  personam^  and  therefore  when  he  betters  his  secu- 
rity by  a  judgment  in  rem^  yet  this  shall  only  be  a  lien  upon  the 
land  as  it  was  in  possession  of  the  mortgagor  or  his  heir,  and 
that  is  subject  to  a  mortgage  defective  at  law,  but  which  was 
good  in  equity."  In  the  case  ot  Finch  v.  The  EarlofWinchel- 
'  aea^c)  it  was  said  that  '<  if  one  contracted  to  buy  an  estate  and 
paid  his  purchase  money,  and  afterwards  the  person  who 
agreed  to  sell  acknowledged  ajudgment  or  statute  to  a  third  person 
who  had  no  notice,  yet  the  judgment  should  not  in  equity  affect 
the  estate,  because,  from  the  time  of  the  articles  and  payment  of 
the  money,  the  person  agreeing  to  sell  would  be  only  a  trustee 
for  the  intended  purchaser  f  which  was  admitted  and  affirmed 
by  the  Lord  Chancellor. 

(a)  3  Swmnit  53a  a.  (6)  P.  298. 

(c)  I  P.  Wnw.  977. 
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If  snchi  then,  be  the  effect  of  die  judgment,  how  does  the  ele- 
git  operate  ?  By  stat  13  Ed.  1.  c.  18.,  '*  when  a  debt  is  lecor- 
ered,  the  sheriff  shall  at  the  election  of  the  Plaintiff  deliver  to 
him  all  the  chattels  of  the  debtor,  and  a  moiety  of  his  land,  until 
the  debt  be  levied  by  a  reasonable  extent"  The  land  of  which 
a  moiety  is  to  be  delivered,  is  the  land  that  is  bound  by  the  judg- 
ment The  judgment  and  the  writ  are  in  this  respect  co-exten- 
sive.  If  this  is  so  in  law,  it  is  equally  so  in  equity.  The  eqm- 
table  interests  which  prevail  against  the  judgment,  prevail  equal- 
ly against  the  writ.  The  land  taken  will,  in  the  hands 
[*732]  of  the  judgment  creditor,  be  liable  to  all  of  *the  equities, 
to  which  it  was  subject  in  the  hands  of  the  debtor,  as 
were  not  bound  by  the  judgment  It  would  be  of  no  avail  to 
protect  equitable  interests  against  a  judgment,  if  they  were  not 
also  protected  against  the  execution  founded.upon  the  judgment 
In  the  case  of  Casberd  v.  The  Attorney  Gfinera^a)  an  equita- 
ble mortgage  was  allowed  to  prevail  against  an- extent  at  the  suit 
of  the  Crown.  It  is  true  that  in  that  case  the  Crown  was  not  in 
possession  of  tU^  legal  estate,  and  the  Chief  Baron  Richards 
considered  that  if  the  legal  estate  had  been  in  the  Crown  there 
,  would  have  been  a  difficulty  in  doing  justice  to  the  Plaintifl^  be- 
cause there  are  no  equities  against  the  Crown.  But  it  is,  I  think, 
clear,  from  the  course  of  the  learned  Judge's  observations,  that 
where  the  difficulty  did  not  exist,  that  is,  in  a  case  between  sub- 
ject and  subject,  the  possession  of  the  legal  estate  would,  in  his 
judgment,  have  made  no  difference^  and  that  the  execution  cred- 
itor would  have  held  the  estate  subject  to  the  equity,  and  as  a 
trustee  for  the  equitable  mortgagee.  In  Prior  v.  Penprazejib) 
which  was  the  case  of  a  defective  conveyance  upon  a  sale  by 
the  ancestor  of  the  Defendant,  a  bill  was  filed  against  the  heir 
and  another  to  supply  the  defect,  and  to  restrain  a  creditor,  who 
had  obtained  judgment  after  the  sale,  from  suing  out  an  elegit 
The  creditor  demurred  to  the  bill,  but  the  demurrer  was  over- 
ruled by  the  Court.  In  the  passage  from  the  Forum  Romanum^ 
to  which  I  have  already  referred,  and  where  it  is  said  that  the 
Court  would  give  relief,  the  case  put  is  that  of  a  judgment  foU 

(a)  C  Priee,  411.  {b)  4  Price,  99. 
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lowed  by  an  execution  uncler  which  the  lands  had  been  actnally 
extended.  In  these  cases  the  execution  creditor,  although  he 
obtains  the  legal  estate,  holds  it  subject  to  all  such  equities  as 
are  not  affected  by  the  judgment 

*The  same  rule  holds  in  the  case  of  an  extent  [*733] 
against  the  goods  of  a  debtor  to  the  Crown ;  and  equita- 
ble interests  in  those  goods  are  respected.  Many  instances  are 
referred  to  by  Patteson,  J.,  in  delivering  his  opinion  in  the  House 
of  Lords  In  the  case  of  Giles  v.  Orover,{a)  "  It  is  conceded," 
be  says,  "  that  the  Crown  cannot  avoid  an  equitable  mortgage, 
or  the  lien  of  a  factor,  or  of  a  wharfinger,  or  a  bona  fide  assign- 
ment  in  trust  for  the  benefit  of  creditors,  or  any  other  similar  as- 
signment or  charge,  because  they  are  created  when  the  debtor 
has  legal  authority  and  power  to  create  them,  and  they  attach 
upon  the  goods  before  the  interest  of  the  Crown ;  and  the  Crown 
can  only  take  the  goods  subject  to  such  liabilities  as  the  debtor 
has  legally  created." 

In  the  argument*  on  the  part  of  the  Defendant,  the  case  was 
put  upon  the  footing  of  a  purchaser  for  value  without  notice, 
who  would  be  preferred  to  a  prior  equitable  mortgagee.  But  a 
distinction  in  this  respect  has  always  been  made  between  a  judg- 
ment obtained  without  notice  of  a  previous  charge,  and  a  pur- 
chase or  mortgage.  In  the  case  already  mentioned  of  Burgh  v, 
i^anci^,  judgments  had  been  obtained,  but  they  were  not  al- 
lowed to  prevail  against  the  Plaintiff's  equity.  "  A  purchaser 
without  notice  of  the  trust,"  Lord  Nottingham  observed,  "  may 
be  free,  but  an  incumbrance"  (speaking  of  the  judgments)  "is 
not  like  a  sale."  The  learned  author  of  the  Forum  Ronianum 
expresses  himself  to  the  same  effect.  '^  In  the  case  of  a  judgment 
creditor,"  he  says,  "  the  original  security  was  only  personal,  and 
a  Court  of  equity  will  not  suffer  the  person  that  originally  lent 
upon  the  security  of  land  to  have  the  security  destroyed 
by  one  who  did  not  lend  Tupon  that  security."  This  [•734] 
distinction  is  also  taken  in  the  case  of  Brace  v.  The 

(a)6BUgfa,N.  9.292. 
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Duchess  of  Marlboroughj(a)  in   Tc^lor  v.  lf%6cZer,(6)  in  Sir 
Simeon  Sfuarfs  CAse,(c)  and  in  many  other  cases. 

The  remaining  point  relates  to  the  recent  statute  1  &  3  Yict. 
c.  110^  and  to  its  effect  upon  this  question.  The  object  of  the 
Act  was  to  give  to  creditors  more  effectual  remedies  against  the 
estate  of  their  debtors.  Accordingly,  in  .the  clause  respecting  the 
elegit,  it  enables  the  sheriff  to  deliver  the  whole  instead  of  a 
moiety  of  the  lands  of  the  debtor;  and  the  writ  is  extended  to 
copyhold  lands,  and  other  descriptions  of  real  property,  not  in- 
cluded in  the  statute  13  Ed.  I.  c.  18.  But  though  the  operation 
of  the  writ  is  rendered  more  extensive  against  the  property  of 
the  debtor,  it  does  not  appear  that  the  equitable  interests  in  the 
property  so  taken  in  execution  are  affected  by  the  act,  or  that  the 
law  in  this  respect  has  been  varied.  /'  The  sheriff,"  it  is  enacted, 
^  may  make  and  deliver  execution  of  the  lands  &€.  therein  men- 
tioned, in  like  manner  as  he  may  now  do  of  one  moiety  of  the 
lands,  of  any  person  against  whom  a  writ  o{  elegit  is  sued  out" 
The  effect  of  the  execution  of  the  writ  upon  the  equitable  inter- 
ests to  which  the  land  may  be  subject  remains  the  same  as  be- 
fore the  passing  of  the  Act.  The  only  other  clause  material  to 
be  adverted  to  is  that  which  relates  to  judgments.  It  is  enacted, 
"  That  a  judgment  shall  operate  as  a  charge  upon  the  property 
therein  described,  to  which  the  debtor  shall  at  the  time  of  enter- 
ing up  the  judgment,  or  at  any  time  afterwards,  be  entitled  for 
any  estate  or  interest  whatever  at  law,  or  in  equity,  or  over  which 

he  shall  have  an  unfettered  power  of  disposing  for  his 
(T35j    own  'benefit."    It  is  also  enacted, ''  That  the  judgment 

creditor  shall  have  the  same  remedy  in  a  Court  of  Equi- 
ty against  the  property  eo  charged,  as  if  the  charge  had  beea 
tnade  by  an  agreement  in  writing."  The  effect  of  this  statute  is 
not  only  to  make  the  judgment  attach  upon  property  which  was 
not  before  bound  by  it,  but  also  to  give  it  the  force  of  an.  express 
charge.  With  respect  to  the  formei:  provision,  although  the  judg- 
ment may  affect  a.  greater  extent  of  property  belonging  to  the 
debtor,  there  is '-nothing  to  vary  the  rule  as  to  the  equities  to 

(«)aP.Wiiw.491.  W  Cited  3  Vw.  576. 

(6)  2  Vorn.  564 


1 


CASES  IN  CHANCERY.  73B 

1846,^Whitworth  t.  Gangain. 

which  the  property  may  be  liable.  The  whole  beneficial  inter- 
est of  the  debtor  is  bound,. not  the  beneficial  interest  which  a 
stranger  may  have  in  the  property.  For  by  this  same  clause  it 
is  provided  that  any  equitable  interest  in  land  to  which  the  debt- 
or may  be  entitled  shall  be  bound  by  the  judgment,  which  im* 
plies  that  the  judgment  shall  not  bind  an  equitable  interest  in 
another  party.  The  statute  treats  the  legal  estate  as  separate 
from  the  equitable  interest,  and  makes  each  of  them  subject,  to 
the  judgments  against  their  respectire  owners.  When,  therefore, 
it  is  enacted  that. the  judgment  shall  operate  as  a  charge  upon  the 
estate,  this  must  mean  a  charge  upon  the  beneficial  interest  of 
the  debtor.  If  he  has  a. legal  estate  sutgect  to  an  equity,  it  will 
be  a  charge  upon  the  estate  subject  to  the  same  equity ;  in  the 
case  of  an  equitable  estate  it  will  be  a  charge  upon  the  equitable 
interest ;  any  other  interpretation  would  put  every  equitable  in- 
teijrest  at  the  mercy  of  the  owner  of  the  legal  estate.  It  does  not 
appear  to  me,  therefore,  that  the  conclusion  to  which  I  should 
have  come  to  in  this  case,  fndependently  of  the  recent  Act,  is  at 
all  varied  by  the  provisions  of  that  statute. 

A  similar  question,  I  am  informed,  came  before  the  Lord 
Chancellor  of  Ireland  (Sir  Edward  Sugden)  in  the  course 
of  last  Trinity  Term,  in  the  case  of  Abbott  v.  •iSiraiien.  [•736] 
The  case  is  not  yet  puldished  ;  but  I  have  a  note  from 
one  of  the  gentlemen  who  reports  the  cases  in  the  Irish  Court,  of 
Chancery,  in  .which  he  says  that  the  Chancellor,  in  referring  to 
Whitwarth  v.  Gaugain,  said,  ^  I  entirely  agree  with  the  con-, 
elusion  to  which  the  Yice-Chancellor  (Wigrani)  has  come  in  that 
cas?,  and  have  never  myself  entertained  any  doubts  upon  the 
point." , 

The  appeal  must  be  dismissed  with  costs.[l] 

[1]  Nfwldnd9  y.  Paynier,  4  yijl  &,  Cr.  408  ;  RoUe§ton  ▼.  Morton,  1  Dm.  A& 
War.  195 ;  Lodge  v.  Lyseley,  4  Sim.  70 ;  WiUiamo  y.  Craddock,  Id.  316  ;  Blunden 
▼.  Depart,  Flan.  &  Kel.  585 ;  Langton  y.  Horion,  3  Hare,  561 ;  WhiU  v.  Car' 
fonter,  9  Paie«,  317;  ilforrit  ▼.  Motoatt,  Id<  586;  Keiroted  r,  Avery,  4'  Paig«»  ^ 
15 ;  Bogart  v.  Pfrry.  1  Johns,  jCh.  R.  53 ;  S.  C.  17  Johu.  Rep.  .350. 
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[•737]    *Thb  Attorney-General  v.  The  Earl  of 
*  Stamford. 

1839. 

By  the  itatntea  of  a  free  ^mmar  school  founded  at  Manchester  in  the  reign  of 
Henry  VII L,  it  was  provided  that  a  high  master  and  nsher  should  be  appointed 
vith  certain  stipends  payable  ont  of  the  roTenue  of  the  charity,  who  wers  to 
teach  freely  and  indifferently  any  male  ehild  who  should  come  to  the  school  from 
whateyer  county  or  shire  withput  any  money  or  other  reward  whatever,  except 
only  the  said  stipends—  one  of  which  scholars  was  to  be  appointed  by  the  head 
master  to  teach  the  infant  scholars  (infantes)  their  A,  B,  C,  primer  and  sorts  till 
they  began  grammar.  The  sncplus  Income  of  the  charity,  when  it  exceeded  a 
certain  sum,  wliich  was  to  be  kept  as  a  reserve,  was  to  be  applied  in  exhibitioiii 
for  the  scholars  at  the  Universities  of  Oxford  and  Cambridge.  Vaeandee  io  the 
body  of  trustees,  who  were  twelve  in  number,  were  to  be  filled  up  from  among  honest 
men  of  the  parish  of  Manchester ;  and  there  was  a  power  to  the  trustees  for  the  time 
i>eingto  augment,  expound,  and  reform  all  soch  of  the  original  statutes  as  coDcemed 
'the  schoolmaster,  usher,  and  scholars.  The  revenue  of  the  charity  having  of  Uto 
years  greatly  increased,  and  an  information  having  been  filed  for  a  new  seheois, 
it  appeared  that  for  upwards  of  a-  century  past  some  of  the  trustees  had  been 
elected  from  adjacent  parishes  and  counties ;  and  that  for  a  like  period  the  two 
masters  had  been  alloiwed  to  take  boarders,  who  had  participated  indiscrimiDBtely 
with  the  other  scholars  in  the  exhibitions  and  other  benefits  of  the  charily.    The 

'    trustees  had  also  sanctioned  a  regulation,  by  which  boys  nnder  six  years  of  age, 

.    and  unable  to  read,  were  excluded  from  the  school. 

By  the  decree  of  Lord  Chancellor  Cottenham,  it  was  referred  to  the  Master  to  sot- 
tic  a  scheme  with  the  following  decIaratiDns.  1.  That  in  future  appointments  of 
trustees  regard  was  to  be  had  to  the  qualifications  required  by  the  statutes,  t 
That  all  boys  who  were  of  an  age  to  be  capable  of  receiving  instruction  weio  to 
be  admitted.  3.  That  boarders  were  not  in  future  to  be  eligible  to  exhibitioDs,  or 
to  derive  any~benefit  from  the  funds  of  the  charity  in  any  manner  by  whidi  the 
expenditure  of  such  funds  might  be  increaqed.  ** 

On  a  rehearing  before  Lord  Chancellor  Lyndhurst,  it  was  held  that  there  was  no 
ground  for  excluding  boarders  from  the  benefit  of  the  charity.  The  third  decla- 
ration was  accordingly  struck  out,  and.  In  lieu  of  it,  a  raferenea  directed  to  the 
Master  to  inquire  on  what  conditions,  and  subject  to  what  restrictions,  the  mss- 
ters  were  io  be  allowed  to  receive  boarders  in  their  houses. 

The  Attomey-Generai  ought  to  be  a  party  to  all  inquiries  before  the  Blaster,  nndsr 
the  52  G.  3.  o.  lOl.  (Sir  S.  Romilly's  Act),  and  any  proceedings  taken  in  his  ab- 
sence are  irregular. 

This  was  an  information  filed  against  the  trustees  of  the 
Free  Oramtaar  school  at  Mancheidter,  and  against  the  Head  mas- 
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ter  and  Usher  of  the  same,  praying  for  an  account  and  a  refer, 
ence  to  the  Master  of  this  Court  to  settle  a  scheme  for  the  future 
management  of  the  charity,  having  regard  to  its  aug- 
mented revenues  *and  to  the  altered  circumstance^of  [*738] 
the  towil  and  for  the  appointment  of  new  trustees  in  the 
room  of  some  of  the  Defendants,  who  were  alleged  not  to  be 
qualified  for  the  office  according  to  the  provisions  of  the  founda- 
tion deed. 

By  that  deed,  which  was  a  deed  of  feoffment,  bearing  date  in 
the  16th  Henry  YUL,  after  reciting  that  Hugh  Oldham,  late  Bish- 
op of  Exeter,  "  for  the  good  mind  which  he  had  and  bore  to  the 
county  of  Lancaster,  considering  that  bringing  up  children  in 
learning  and  good  manners  was  the  means  to  have  good  people 
there,  and  that  the  liberal  science  and  art  of  grammar  was  the 
ground  and  foundation  of  ail  other  liberal  arts  or  sciences,  with- 
out which  the  others  could  not  probably  be  had,  for  the  science 
of  grammar  was  the  gate  by  which  all  others  w^re  known,  ia 
diversity  of  tongues  and  speeches ;  Ibut  that,  from  the  great  pov- 
erty of  the  common  people  there,  as  also  for  lack  of  schoolmas- 
ters and  ushers,  the  children  in  the  same  county,  having  preg- 
nant wit,  had  been,  for  the  most  part,  brought  up  idly,  and  not 
in  virtue,  learning,  education,  and  good  manners,^  he,  the  Lord 
Bishop,  at  his  own  costs  and  charges,  had,  within  the  said  town, 
built  a  house  adjoining  to  the  College  of  Manchester,  for  a  Free 
School,  there  to  be  kept  for  ever,  and  to  be  called  the  Manches- 
ter School ;  and  had  also,  at  his  own  expense,  purchased  other 
premises,  which  he  had  conveyed,  together  with  the  said  school- 
house,  to  Hugh  Bexwycke  and  Joan  Bexwycke  and  their  heirs, 
to  be  disposed  and  converted  to,  and  for  the  continuance  of,  the 
teaching  and  learning  to  be  had  and  taught  in  the  same  school : ' 
It  was  witnessed  that  the  said  Hugh  and  Joan  gave  and  granted 
the  said  premises,  and  also  divers  others  therein  described,  of 
which  they  were  seised  to  their  own  use,  to  twelve  persons  there- 
in named,  and  their  heirs  for  ever,  to  the  use  and  intent 
that  they  should  "perform,  fulfil  and  observe  all  the  [V39J 
acts,  ordinances,  provisions  and  constitutions  contained 
in  the  schedule  thereto  atmexed. 

Vol.  L  81  - 
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By  the  regulations  contained  in  the  schedule,  it  was,  amongst 
other  things,  provided  that  there  should  be  a  High  master  and 
an  Usher  for  the  school,  having  sufficient  literature  and  learning 
to  teach  children  grammar  after  the  form  and  n^anner  then  in 
use  in  the  school  of  Banbury  in  Oxfordshire,  or  after  #ich  use 
and  manner  as  should  thereafter  be  ordained  universally  through- 
out the  province  of  Canterbury  :  the  High  master  and  Usher  to 
be  appointed  by  the  said  Hugh  and  Joan  during  their  joint  live^, 
and  the  life  of  the  survivor,  and  after  the  death  of  the  survivor, 
by  the  president  for  the  time  being  of  Corpus  Christi  College, 
Oxford,  and  in  default  of  appointment  by  him  within  one  month 
after  a  vacancy,  then  by  the  Warden  of  the  College  of  Manches- 
ter. That  every  schoolmaster  and  Usher  should  teach  freely 
and  indifferently  every  child  and  scholar  coming  to  the  school, 
without  any  money  or  other  reward  whatsoever,  except  only 
their  stipends,  which  were  to  be  Jl€/.  a  year  for  the  High  master, 
and  6Z.  a  year  for  the  Usher.  That  the  High  master  for  the 
time  being  should  always  appoint  one  of  bis  scholars,  as  he  should 
think  best,  to  instruct  and  teach,  in  one  end  of  the  school,  all 
infants  (infantes)that  should  come  there  to  learn  the  A,  B,  C,  Primer 
and  Sorts  till  they  b^gan  in  grammar,  such  scholar  to  be  chang* 
ed  every  month.  That  no  scholar  or  infant  of  whatever  county 
or  shire  soever,  being  a  male  child,  should  be  refused  admission 
to  the  school,  except  he  had  some  horrible  contagious  disease,  or 
other  infirmity,  to  be  judged  of  by  the  Warden. .  That  every 
scholar,  at  his  first  admission,  sh6uld  pay  the  sum  of  Id.  towards 
cleaning  the  school,  and  have  his  name  entered  in  a  book, 
[*740]  which  was,  every  *third  year  to  be  delivered  to  the  War- 
den. <4o  the  intent  that  it  should  always  appear  who 
had  been  brought  up  in  the  school,  and  so  they  to  have  exhibi- 
tions to  Oxford  and  Cambridge  as  after  provided."  The  surplus 
revenue  of  the  charity  property,  after  paying  the  stipends  of  the 
masters,  and  the  other  necessary  outgoings,,  was  to  be  accumula- 
ted until  it  reached  the  sum  of  20/.,  after  which  the  annual  sur- 
plus was  to  be  given  ''  to  the  exhibitions  of  scholars  yearly  at 
Oxford  and  Cambridge,  who  had  been  taught  in  the  school,  by 
the  discretion  of  the  Warden  and  the  High  master  for  the  time 
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being ;  but  so  that  no  scholar  should  have  yearly  above  26^.  8e7., 
and /Aa^  till  such  time  as  he  should  have  some  pr()motioa  by 
fellowship  of  some  College  or  Hall,  or  other  exhibition,  to  the 
amount  of  seven  marks."  It  was  also  provided  that  future  va- 
cancies in  the  number  of  the  trustees  should  he  filled  up  '<  front 
among  honest  gentlemen  and  honest  persons  of  the  parish  of 
Manchester.^'(a)  Lastly,  it  was  provided  that,  "  inasmuch  as  in 
time  to  come  many  things  might  survive  and  grow  by  sundry 
occasions  and  causes,  which,  at  the  making  of  these  acts  and  or- 
dinances, was  not  possible  to  call  to  mind,  the  trustees,  from- 
time  to  time,  when  need  should  require,  calling  to  themselves 
discreet  learned  counsel,  and  men  of  good  literature,  should 
have  full  power  and  authority  to  augment,  expound,  and  reform 
all  such  of  the  said  acts  and  ordinances  only  concerning  the 
Schoolmaster,  Usher,,  and  Seholars,  for  their  and  every  of  their 
oflSices  concerning  the  said  school  for  ever." 

The  charity  estates  having,  in  tlie  course  of  the  last  century 
greatly  improved  in  value,  additions  were  from  time  to  time 
made  tothe  salaries  of  the  masters;  and  two  assistant 
masters  were  appointed  with  salaries ;  and  *twelve  exhi-  [*741] 
bitions,  of  60/.  each;  were  founded :  notwithstanding 
which  additional  outgoings  there  remained,  of  late  years,  a  con- 
siderable surplus  income,  which  was  invested  and  suffered  to 
accumulate. 

In  the  year  1832,  the  accumulatiotis  then  amounting  to  about 
120,000/.  in  the  3  per  cents.,  the  trustees  obtained  an  order  upon 
a  petition  presented  under  Sir  Samuel  Romilly^s  Act,  by  which 
it  was  referred  to  the  Master  to  settle  a  new  scheme  for  the  ma- 
nagement of  the  school,  and  to  inquire  whether  it  would  be  for 
the  benefit  of  the  charity  that  any  and  what  addition  should  be 
made  to  its  establishment,  and,  in  case  any  surplus  income  should 
remain  after  providing  for  instruction  in  the  learned  languages, 
in  what  manner  such  surplus  should  be  applied,  and  whether  it 
would  be  proper  that  the  school  buildings,  which  were  then  old 

(a)  Some  of  the  ori^nal  trustees  named  in  the  ,deed  were  therein  desoribed  u» 
nsident  in  other  parishes  and  counties. 
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and  dilapidated,  should  be  rebuilt  or  repaired,  and  whether  any 
aod  what  additions  should  be  made  thereto. 

When  that  order  was  obtained  the  condition  of  the  school  and 
of  the  charity  was  this  :  —  The  school  house,  which  was  built 
in  1776  on  the  site  of  tliat  mentioned  in  the  foundation  deed, 
consisted  of  two  rooms,  the  one  called  the  Upper  School,  in 
which  instructions  were  given  by  the  High  Master,  Usher,  and 
their  two  Assistants  in  the  learned  languages  ;  and  the  other,  cal- 
led the  Lower  School,  to  which  any  boys  of  six  years  old  and 
upwards  were  admitted  who  could  read  English,  and  where 
they  were  instructed  by  another  master  in  English  reading  and 
the  rudiments  of  Latin,  until  they  acquired  sufficient  proficien- 
cy to  take  their  place  in  the  Upper  School ;  the  scholars  both  of 
the  upper  and  lower  schools  having  the  opportunity  of  receiving 
instruction  in  writing,  arithmetic,  and  mathematics,  but  not  gra- 
tuitously, such  instruction  not  having  been  considered  to 
[*742]  be  within  the  sphere  *of  studies  at  a  Grammar  School. 
The  High  master,  the  Usher,  and  the  Assistant  masters, 
whose  salaries  from  the  charity  were  respectively  500/.,  250t 
170i.,  and  135i.,  had  all  for  many  years  been  permitted  by  the 
trustees  to  take  boarders  in  their  houses,  who  were  instructed 
along  with  the  other  scholars,  the  whole  number  of  scholars  of 
both  kinds  being  about  200.  The  gross  revenue  of  the  charity 
estates  and  property  was  about  4600/.,  including  the  dividends 
of  the  stock ;  and  the  average  surplus  (or  the  last  three  years, 
after  paying  the  salaries  of  th^  masters,  the  exhibitions,  of  which 
there  were  twelve  of  60/.  a  year  each,  and  other  outgoings,  was 
about  2800/. 

The  scheme  which,  under  these  circumstances,  was  adopted 
by  the  Master,  and  subsequently  confirmed  by  the  Court,  made  pro- 
vision out  of  the  surplus  income  of  the  charity  for  gratuitous  instruc- 
tion in  writing,  arithmetic,  mathematics,  natural  philosophy,"  and 
modern  languages ;  and  also  for  the  gradual  formation  of  a  library, 
and  a  collection  of  scientific  instruments  for  the  use  of  the  school ; 
and  a  sum  not  exceeding  10,000/.  was  allowed  out  of  the  accu- 
mulated fund  for  rebuilding  the  High  master's  house  and  the 
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scboot-hoose,  with  such  additional  rooms  as  might  be  required 
for  carrying  into  effect  the  more  extended  system  of  education 
then  proposed.  Sanction  was  also  given  to  the  continuance  of 
the  practice,  of  the  High  master  and  Usher  and  their  Assistants 
taking  a  limited  number  of  boarders  in  their  respective  houses. 
And  it  was  provided  that  ail  bo7s  of  the  age  of  six  years  and  up* 
wards  shpuid  be  eligible  XO  become  schoSars,  and  should  be  al"- 
lowed  to  remain  at  the  school  up  to  ^e  age  of  twenty.  The 
salaries  of  the  High  master,  'Usher,  and  Assistants  were  slight- 
ly increased,  provision  was  made  for  the  awarding  of  premiums 
to  thei  scholars  for  proficiency  and  good  conduct  in  the  school, 
and  the  exhibitions  were  continued  at  their  actual  number 
f  and  amount ;  with  certain  regulations  respecting  the  an-  [*743] 
nual  examination  of  candidates  for  them,  with  a  view  to 
secure  impartiality  iti  the  election ;  both  the  premiums  and  the 
exhibitions  being  open  alike  to  boarders  as  well  as  free  scholars. 

The  present  information  was  filed,  on  the  relation  of  several 
residents  within  the  parish  of  Manc^hester,  about  two  years  after 
the  Master's  report  had  been  confirmed,  and  whcp  the  High  mas- 
ter's house  was  nearly  completed;.  The  ground  on  which  it 
sought  to  disturb  the  scheme  so  recently  sanctioned  by  the  Court 
was,  that  the  proceedings  which  had  resulted  therein  had  been 
.conducted  in  the  absence  of  the  Attorney  General,  who,  as  it 
appeared  from  the  Master's  report,  had  not  been  represented  be- 
fore him ;  so  that  the  whole  matter  had  been  left  in  the  hands  of 
the  trustees,  several  of  whom  were  noblemen  and  country  gentle- 
men not  resident  in  the  town  or  parish  of  Manchester,  and,  for- 
that  reason;  as  the  information  submitted,  not  only  imperfectly 
acquainted  with  the  circumstances  and  wants  of  the  inhabitants 
but  absolutely  disqualified  for  the  office  of  trustee. 

With  respett*to  the  merits  of  the  scheme,  the  information 
dbarged  that  it  was  neither  suited  to  the  wants  and  character  of 
the  inhabitants  of  Manchester,  who  were  for  the  most  part  en- 
gaged in  mercantile  pursuits,  nor  consistent  with  the  expressed 
object  and  design  of  the  founders :  that  what  was  intended  to 
be  a  Free  Grammar  school  for  the  daily  instruction  in  useful 
learning  of  the  sops  of  the  inhabitants  of  Manchester  and  its 
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Vicinity,  of  all  ranks  and  classes,  had  been  converted  into  a  scho- 
lastic establishment  resembling  the  great  public  schools  in  which 
the  system  of  education  was  adapted  almost  exclusively  to  the 
wealthier  classes :  that  the  practice  of  taking  boarders 
[*7'44]  who  paid  for  their  •education  was  a  breach  of  the  regu- 
lation which  forbade  the  master  to  take  any  payment  or 
gratuity  from  the  scholars,  and  that,  at  all  events,  boarders  were 
not  entitled  to  enjoy  t^  exhibitions  or  other  benefits  of  the 
charity,  although,  in  fact,  they  had  enjoyed  them  in  a  much 
greater  proportion  than  the  free  scholars:  that  the  sum  al- 
lowed for  rebuilding  the  High  master's  house  was  excessive, 
inasmuch  as,  but  for  the  practice  of  taking  boarders,  a  much 
smaller  house  would  have  sufficed.  It  further  charged  that  chil- 
dren under  six  years  of  age,  or  who  were  unable  to  read^  ought 
not  to  be  excluded  from  the  school,  but  that,  on  the  cotitrary, 
provision  ought  to  be  made  for  the  instruction  of  very  young 
boys  in  the  elements  of  reading  by  means  of  alphabetical  classes 
or  infant  schools,  for  teaching  them  their  letters  in  the  manner 
directed  by  the  foundation  deed ;  and  that,  having  regard  to  the 
terms  of  that  Instrument,  and  to  the  extent  and  populousness 
of  the  district  for  whose  benefit  the  charity  was  principally  in- 
tended, it  would  be  proper  out  of  its  surplus  revenues  to  endow 
several  schools  of  that  description  in  different  parts  of  the 
town. 

The  Trustees  and  the  Masters,  in  their  answers,  relied  on  long 
usage,  as  well  as  on  the  construction  of  the  deed,  in  justification 
both  of  the  practice  of  appointing  non-residents,  as  trustees,  and 
of  that  of  taking  boarders ;  adding  that  the  payments  made  by 
that  class  of  scholars  were  made  exclusively  for  theil*  board,  and 
not  in  any  respect  for  instruction.  They  also  insisted  that  the 
proceedings  on  the  petition  had  been  regular,  andlthat  this  infer* 
maiion,  so  far  as  it  sought  to  disturb  the  exfsting  scheme,  was 
irregular.  With  reference  to  the  proposed  system  of  elementary 
instruction,  they  contended  that  no  elementary  instruction  was 
within  the  scope  of  the  charity  which  was  not  immediately  con- 
nected with  a  classical  education. 
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•The  information  came  on  to  be  heard  before  Lord .  [•746] 
Cottenbam. 

Mr.  Wigraniy  Mr.  AnderdoUy  and  Mr.  Mylne  appeared  for  the 
Attorney.  General. 

Sir  Charles  Wetherell^  Mr*  Jacobs  and  Mt.  Bagshawe  for  the 
Trustees. 


Mr.  Russell  for  the  two  Masters. 


1839 :  Nov.  30 ;  Dec:  2,  3,  4,  5.  1840 :  Nov.  10.— The  Lord 
Chancellor  (Cottenham). — I  consider  this  case  as  one  of  very 
great  importance,  as  it  relates  to  the  due  application  of  very  large 
funds  to  the  objects  of  education  in  so  populous  and  important  a 
town  as  Manchester. 

I  find  this  school  specially  excepted  from  the  application  of  the 
Act  of  last  session,(a)  which  extends  the  powers  hitherto  exer- 
cised by  this  Court  in  cases  of  grammar  schools ;  but,  fortunately 
there  are  in  this  case  circumstances  and  peculiarities  which  pre- 
vent that  exception  from  being  so  injurious  to  the  town  as  it  oth- 
erwise might  have  been.  It  is  impossible  to  look  at  the  instru- 
ment upon  which  the  establishment  of  this  school  is  founded, 
without  being  satisfied  that  it  was  intended  to  be  what  is  techni- 
cally called  a  Grammar  School ;  but  there  is,  fortunately,  in  these 
instruments  sufficient  to  relieve  it  from  the  operation  of  those  de- 
cisions in  which  the  Court  has,  1  think  unnecessarily,  confined 
the  meaning  of  that  term  within  the  narrowest  limits.  Later 
cases,  however^  have  departed  from  the  strictness  of  those  deci- 
sions ;  and  in  cases  in  which  part  of  the  founder^  prop- 
erty has  become  disposable,  from  the  •whole  of  his  objects  [•746] 
being  satisfied  with  part  of  it,  the  Court  seems  to  have  lost 
sight  of  the  doctrine  Of  cy-presy  under  which  it  familiarly  ad- 
ministers the  whole-  or  part  of  his  property,  which  has  become 
disposable  from  his  objects  having  failed. 

The  founders  of  this  charity  have  made  provisions  which 

(d)  3  &  4  Viet  c.  77. 
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prove  that  they  considered,  what  might  perhaps  haVie  been  as- 
sumed in  some  other  cases,  that  there  was  nothing  inconsistent 
with  the  object  of  teaching  the  learned  languages,  in  giving  such 
preliminary  instructions  as  are  necessary  to  the  acquiring  a 
knowledge  of  those  languages. 

The  statutes  of  16  Henry  8.  provide  for  the  teaching  *<of  aill  in- 
fants that  shall  come  to  the  school  there,  A,  B,  C,  Primer  and 
Sorts  till  they  be  in  -grammar  f  and  they  also  most  wisely  pro- 
vide '<  because  in  time  to  come,  many  thidgs  tnay  and  shall  sur- 
vive and  grow  by  sundry  occasions  and  causes,  which,  at  the  ma- 
king of  these  acts  and  ordinances,  was  not  possible  to  call  to 
mind,  that  the  feoffees  should  thereafter,  from  time  to  time,  when 
need  .should  require,  calling  to  them  discreet  learned  counsel, 
and  men  of  good  literature,  have  full  power  and  authority  to 
augment,  increase,  expound,  and  reform  all  the  siid  acts,  ordi- 
nances, articles,  compositions,  and  agreements  only  concerning 
the  schoolmaster,  ushers,  and  the  scholars  for  their  and  every  of 
their  offices  concerning  the  said  free  school  for  ever."  This 
power  and  duty  so  wisely  given,  this  Court  may  exercise  with- 
out trespassing  upon  the  doctrine  of  any  of  the  cases. 

These  provisions  of  the  statutes,  together  with  the  course 
which  has  been  followed  in  this  charity,  and  the  scheiae 
[*747J  sanctioned  by  this  Court  in  1833,  of  which  no  'complaint 
has  been  made  as  being  too  extensive,  and  which  the 
Defendants  indeed  insist  ought  to  be  held  conclusive  and  bind- 
ing, relieve  me  from  the  necessity  of  reviewing  the  doctrine  <rf 
some  of  those  authorities  in  this  case.  And  the  beneficial  pro- 
visions of  the  Act  of  last  session  will  probably  render  it  unne- 
cessary in  any  other. 

What  I  have  to  consider  is,  whether  there  have  been  made  out 
upon  this  information  sufficient  grounds  for  this  Court  to  decree 
all  or  any  of  the  subjects  of  relief  asked  at  the  bar,  viz,f  1.  to 
have  the  accounts  taken;  2»  To  remove  the  existing  trus- 
tees ;  3.  To  send  a  reference  to  the  Master  to  approve  of  a 
new  scheme  for  the  application  of  the. income  of  the  charity 
property. 

1  am  of  opinion  that  no  case  has  been  made  for  a  decree  to 
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take  the  accounts.  The  tstatutes  prescribe  the  mode  in  which 
the  receiver's  accounts  are  to  be  settled,  and  there  is  no  allegation 
or  proof  in  support  of  a  case  of  neglect  or  error  in  the  perfor- 
mance of  that  duty.  In  the  absence  of  such  proof  I  mu6t  as- 
sume that  the  parties  to  whom  this  duty  is  assigned,  have  faith- 
fully performed  it.  To  decree  an  account  under  such  circum- 
stances would  be  to  expose  every  charity  estate  to  the  expense 
of  a  suit  whenever  any  person  stiould  for  any  reason  ask  for  an 
account  in  the  form  of  an  information. 

.  I  am  also  of  opinion  that  on  the  second  head  I  cannot  make 
the  decree  prayed  for.  It  is  true  that  the  statutes  direct  that  the 
feoffees  "  to  be  in  future  appointed"  should  be  "  honest  gentlemen 
and  honest  persons  of  the  parish  of  Manchester.*'  This  dire<i- 
tion  does  not  appear  to  have  been  followed ;  but  the  custom  ap- 
pears to  have  been  to  appoint  the  most  eminent  anh  distin- 
guished persons  in  the  neighborhood  to  the  office  oi  feoffees  and 
trustees  ;  and  the  charity  and  the  public  are  much  in- 
debted  to  those  who  have  undertaken  *those  offices  and  [*748] 
contributed  by  their  influence  to  support  the  efficiency 
of  the  charity.  Of  this  description  are  the  present  trustees,  and 
of  their  conduct  as  such  feoffees  and  trustees  no  cause  of  com- 
plaint has  been  established  ;  and  I  should  much  have  regretted, 
if  I  had  -found  myself  compelled,  from  any  objection  to  their 
qualification,  to  remove  them  from  those  offices,  feeling  that  by 
80  doing  I  should,  in  all  probability,  be  doing  a  real  injury  to  the 
charity. 

In  Attorney- Oeneral  "7.  Clarendon^{a)  it  is  evident  from  the 
observation  of  Sir.  W.  Grant,  although  the  case  before  him  was 
that  of  a  corporation,  that  be  would  not  have  thought  it  incum- 
bent upon  the  Court  in  such  a  case  as  this  to  inquire  into  the 
eligibility  of  the  trustees.  The  question,  however,  is  very  dif- 
ferent where  the  Court  has  to  prescribe  the  course  to  be  pursued 
for  the  future.  The  provision  of  the  statutes  is  distinct  upon 
this  subject)  and  I  think  it  is  founded  upon  good  sense ;  for,  how- 
ever advantageous  it  may  be  that  the  charity  should  have  the 
protection  of  the  powerful  and  eminent  aristocracy  of  the  coun- 

(a)  17  Vw.  499. 
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ty  and  neighborhood,  there  can  be  no  doubt  that  trustees  residing 
within  the  parish  and  personally  interested  in  the  welfare  of  the 
inhabitants  of  the  town  would  probably  give  a  more  regular  and 
vigilant  su[)erintendenc6  to  the  establishment ;  perhaps  a  com- 
pound of  the  two  would  be  the  most  desirable.  But,  however 
that  may  be,  I  find  a  rule  laid  down  by  the  statutes  from  which 
I  do  not  find  any  reason  for  departing  ;  but,  on  the  contrary,  al- 
though at  the  date  of  the  statutes  there  may  have  been  some 
difficulty  in  finding  proper  persons  to  fill  these  offices  within  the 
parish,  it  is  certain  that  the  only  difficulty  now  will  be 
[*749]  in  the  selection  from  amongst  the  *many  who.  possess  all 
the  qualifications  tliat  can  be  desired. 
'  The  most  important  subject  of  the  plan  for  the  future  man- 
agement of  the  charity  remains  td  be  considered;  and  here  the 
only  difficulty  exists  in  the  former  proceedings  in  1833.  On  the 
part  of  the  Defendants  it  was  contended  that  these  proceedings 
ought  to  be  treated  as  conclusive  and  as  excluding  all  investiga- 
tion  under  the  present  information,  whilst,  on  the  part  of  the 
Attorney-General  (for  I  cannot  for  this  purpose  consider  the  re- 
lators as  parties  to  the  litigation),  it  was  insisted  that  these  pro- 
ceedings were  to  be  altogether  disregarded  as  ex  parte.  I  can. 
not  adopt  altogether  either  of  these  propositions.  That  the  pro- 
ceeding was  ex  parte  there  can  be  no  doubt.  The  order,  the 
report,  and  the  affidavits  upon  which  the  Master  made  his  re- 
port clearly  prove  it.  The  Attorney-Geneml  does  not  appear,  to 
have  been  a  party  to  the  proceedings  in  the  Master's  office, 
which  itself,  in  my  opinion,  deprives  them  of  the  value  which 
would  otherwise  attach  to  them.  Sir  J.  Leach  held  that  thd  At- 
torney General  ought  always  to  be  a  party  to  the  inquiries  under 
such  references.  I  had  hoped  that  such  had  since  that  time  been 
the  universal  course,  and  I  trust  it  will  be  so  for  the  future.  If 
under  Sir  S.  Romilly's  Act  any  party  may  ex  parte  obtain  the 
Master's  sanction  to  any  scheme  he  may  propose,  and  the  order 
confirming  the  report  is  to  preclude  future  investigation,  that  Act 
will  produce  much  more  mischief  than,  if  properly  acted  upon, 
it  is  calculated  to  do  good.  The  order  upon  petitions  under  thai 
Act  cannot  be  obtained  without  the  sanction  of  the  Attorney- 


CASES  IN  CHANCERY.  ,  749 

1840 — The  AUorney-General  v.  The  Earl  of  Stamford. 

General.  The  law,  therefore,  requires  that  he  should  be  a  party 
to  the  representation  to  the  Court  that  a  grievance  exisCe  which 
the  interests  of  the  public  rpqtiire.  should  be  redressed: 
but  if  he  is  not  to  intervene  in  the  inquiry  as  *to  the  •[•750] 
particulars  of  siyh  grievance,  or  in  the  consideration  of 
the  proper  remedy  to  be  applied,  if  such  inquiry  and  considera- 
tion is  to  be  4eft  to  the  conduct  of  parties  who  may  have  private 
interests  to  promote,  not  only  will  no  protection  be  afforded  to 
the  j>ublic  interests,  but  the  apparent  sanction  of  this  Court  will 
in  many  cases  be  obtained  to  pre-existing  or  newly-coneeived 
abusep.  If  I  find  that  it  is  the  practice  m  any  of  the  Master's  of- 
fices to  proceed  upon  these  references  in  the  absence  of  the  At- 
torney-General, it  will  be  necessary  to  make  a  general  order  to 
correct  such  practice.  Some  cases  were  referred  to  in  which 
the  provisbns  of  the  Act,  as  to  appeals  from  orders  made  under 
it,  were  discussed.  Such  cases  have  no  application  to  an  infor- 
mation by  the  Attorney-General,  complaining  of  a  scheme  adopts 
ed  upon  a  report  under  this  Act  in  his  absence. 

But,  although  I  am  of  opinion  that  such  proceedings  cannot 
be  a  bar  to  any  well-founded  complaint  by  the  Attorney-General 
on  behalf  of  the  public,  I  do  not  think  it  necessary^  because  I  do 
not  think  it  would  be  just,  or  for  the  interest  of  the  public,  that 
such  proceedings  should  be  treated  altogether  as  a  nullity.  Much 
money  has  been  expended,  and  manjr  new  interests  may  have 
been  created  under  the  direction  of  the  order  of  1833.  These 
parties,  and  these  inteiests,  the  Court  is  bound,  as  far  as  possible, 
to  protect ;  and  although  I  find  in  the  scheme  so  adopted  by  the 
Court  much  to  object  to,  yet  I  find  in  it  much  of  which  I  fully 
approve.  The  course,  therefore,  which,  I  think,  this  Court  ought 
now  to  follow,  is  to  adopt  so  much  of  that  scheme  as  is  worthy 
of  being  maintained,  and  to  correct  so  much  of  it  as  now  appears 
open  to. objection  ;  and  the  proper  way  of  efiectiog  that  object 
will,  I  think,  be  to  send  it  to  the  Master  with  certain  directions, 
some  of  which  will  be  for  the  purpose  of  giving  to  the 
Attorney-General  an  ^opportunity  of  bringing  forward  [*751] 
such  suggestion^  as  the  interests  of  the  public  in  this 
charity  may  appear  to  require,  but  bthets  of  which,  applied  to 
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subjects  now  ready  for  deciaoD,  will  be  declaratipns  of  the  opfia- 
ion  of  the  Court  upon  those  points. 

Of  these,  the  most  impoitant  19  that  of  boarders  in  the 
houses  of  the  Head  and  other  Masters.  There  have  been  many 
cases  in  which  this  has  been  discussed  and  i[lIO|fed  by  the  Court 
— ^whether  wisely  or  not  may,  as  to  some  of  them,  be  questioned ; 
but  Ihere  is  no  doubt  as  to  the  principle  upon  which  the  Couit 
has  in  all  of  (hem  acted,  and  whioh  alone  c<H2ld  have  justified 
the  permission  granted.  In  all  the  cases,  the  object  of  the  foun* 
dation,  and  the  purposes  of  the  trusts  to  be  performed,  being  the 
gratuitous  education  of  the  objects  of  the  eharity,  the  Court 
would  not  have  been  justified  in  granting  this  petBiission  to  the 
masters,  eiccept  upon  tlie  conviction  that  the  purposes  of  the  char- 
ity would  not  be  prejudiced  by  the  exercise  of  the  liberty  gtveni 
In  some  it  has  been  thought  that  the  purposes  of  the  charity 
were  likely  to  be  advanced  by  it :  as,  when  tlie  fonds  of  the 
charity  were  very  small,  it  has  been  suf^osed  that,  by  opening 
this  additional  source  of  revenue  to  the  master,  persons  might 
be  induced  to  accept  the  office  who  ^ould  have  declined  to  per- 
form the  duties  for  the  small  salaries  which  the  funds  of  the 
charity  could  afford.  Such- cases  can  have  no  application  to 
the  present,  in  which  the  income  in  1833  was  456U/.,  and  the 
salary  awarded  to  the  Head  master  was  6002.  per  annum  ;  and 
the  salaries  of  all  the  masters  together  were  20502.,  whilst  the 
number  of  boys  including  boarders,  was  198.  It  is,  I  think,  im- 
possible upon  any  princifde,  or  upon  any  authority,  to  justify  that 
part  of  the  scheme  approved  in  1833,  which  relates  to  this  sub- 
ject. i*find  an  expenditure  of  10,0002.  of  the  charity  funds 
[*762]  sanctioned,  of  which  a  considerable  part  would  *not 
have  been  required  for  the  purposes  of  the  chanty^  or  jR)r 
any  purpose  but  the  accommodation  of  tlie  boarders  in  the 
master's  house.  If  there  were  not  special  circumstances  in  the 
case  of  Rugby  School,  as  stated  by  Sir  W.  Grant  in  the.  case  of 
Harrow^  School^(a)  I  can  only  say  that  I  cantiot  understand  upon 
what  principle  Lord  Eldon  got  over  the,  in  my  opinion,  well 
founded  objections  of  the  Master  to  the  expenditure  propoaed ; 

\.(all7Vos.  505.     . 
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nor  ean  I  reconcile  what  is  stated  to  have  been  done  in  that  case 
with  the  principles  laid  down  and  acted  upon  by  the  same  learn- 
ed judge  in  Attorney-  General  v.  .Ccaper.{a)  Of  the  sum  so  tO 
te  expended,  4460/.  was  for  rebuilding  the  master's  housoi 
which  was  to  contain  accommodation  for  twenty  boarders,  in« 
eluding  various  rooms  exclusively  for  Iheir  use.  Unfortunately 
this  money  has  been  expended^  the  buildings  have  been  erected| 
and  I  am  to  say  what  shall  be  the  future  rule  upon  this  subject 
in  the  application  of  the  funds  of  a  charity  of  which  part  is  now 
invested  in  the  buildings  so  adapted  for  these  purposes.  It  ap- 
pears, also,  that  the  permission  to  the  masters  to  take  boardera 
has  long  existed,  and  no  doubt  those  who  at  present  exercise  the 
duties  of  masters  accepted  those  offices  in  the  expectation  that 
such  pertOission  would  be  continued  for  the  future.  I  am  anx- 
ious, as  far  as  possible,  consistently  with  the  interests  of  the  chari<^ 
jtyi  not  to  disappoint  expectations  so  naturally  excited,  or  to  do 
any  injury  to  the  interests  of  these  gentlemen  ;  but  I  am,  in  the 
first  instance,  and  in  preference  to  all  other  considerations,  bound 
to  guard  the  interest  of  the  charity  from  injury  and  its  funds  irom 
misapplication. 

Any  provisions,  therefore,  of  the  scheme  adopted  in  1833,  that 
may  possibly  have  the  effect  of  applying,  in  future,  part 
of  the  funds  of  the  charity  for  the  benefit  of  "^ihe  boarders  [*753] 
in  the  house  of  the  master;  which  can  now  be  corrected, 
must  be  altered ;  and  I  find  several  of  that  description. .  The 
boys  80  boarded  in  the  master's  house  cannot  be  considered  as 
in  ^ny  respect  objects  of  the  charity.  From  the  scholars  of  the 
charity,  the  masters  are  by  the  statutes  prohibited  from  taking 
any  payment,  or  any  reward,  beyond  their  stipend.  The  board- 
ers cannot  be  considered  as  scholars  of  the  charity  for  the  purpose 
of  participating  in  its  funds,  without  submitting  to  ail  the  provi. 
sions  required  by  the  statutes ;  and  yet  I  find,  by  the  scheme  of 
lb33,  that  the  funds  of  the  charity  are  applied  not  only  in  pro- 
viding premiums  for  such  boarders  as  well  as  the  free  scholars, 
but  that  they  are  also  made  eligible  for  exhibitions.  The  result  ap- 
pears to.have  been  what  might  have  beea expected.    Of  twelve 

(a)  19  Ves.  191, 194. 
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exhibitions,  from  1833  to  1836,  both  inchisiye,  eight  have  been  given 
to  boarders  and  foiu  to  day  scholars,  and  from  1807  to  1836, 
fifty-seven  to  boarders  and  twenty-eig)it  to  day-scholaw.  It  was 
observed  that  the  Head  master  and  the  feoffees  appoint  the  two 
examiners,  and  that  the  head  master  and  the  warden  select  from 
among  the  boys  reported  to  be  qualified,  those  to  whom  exhibi- 
tions are  given.  I  will  not  suppose  that  there  has  been  any 
partiality  in  the  selection,  but  the  giving  premiums  and  exhibi- 
tions to  the  boarders  is  not  only  a  misapplication- of  the  charity 
funds,  bnt  the  day  scholars  have  not  even  a  fair  chance  in  the 
competition  with  strangers  for  the  prizes  intended  exclusively 
for  themselves.  The  superior  advantages  of  the  boarders,  from 
the  constant  and  comparatively  exclusive  attention  of  the  mas- 
ters, must  give  them  acquirements  superior  to  those  (H  the  poor 
day  boys. 

These,  misapplications  of  the  charity  funds  in  favour  of  the 
boarders  are  so  obvious  that  I  propose  making  them  the  subject 

of  a  declaration  in  the  decree.  But  there  may  be  many 
[*764]    others.      If  for  instance,  the  various  'masters  now  ap^ 

pointed  receive  out  of  the  charity  funds  larger  payments 
than  they  would  require  if  thieir  instructions  were  confined  to  the 
day  boys,  the  excess  is  a  misapplication  of  the  charity  funds.  Thi«, 
and  any  similar  cases,  must  be  the  subject  of  inquiry  before  the 
Master.  I  also  think  that  that  part  of  the  scheme  which  excludes 
from  the  school  all  children  under  six  years  of  age,  is  inconsis- 
tent with  the  statutes  which j  in  providing  for  the  teaching  of 
all  infants  who  should  come  to  the  school  to  learn  their  A,  B,  C, 
and  Primer,  clearly  intended  that  the  doors  should  be  open  to  all 
children  capaUe  of  any  instruction.  I  must  also  observe  that  the 
statutes  point  out  the  proper  application  4>f  any  surplus  of  the 
charity  income,  namely,  in  exhibitions  to  scholars  who  had  been 
brought  up  at  the  school ;  but  the  scheme  of  1833,  although  it 
had  to  dispose  of  a  surplus  of  2000/.  per  annum,  made  no  addi- 
tion to  the  twelve  previously  existing  exhibitionsof  60/.each« 

Having  felt  called  upon  to  make  these  observations  upon  some 
of  the  provisions  of  the  scheme,  I  am  happy  in  expressing  my 
approbation  of  the  general  spirit  of  the  system  of  instruction  pro- 
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posed.  The  object  of  the  provisions,  in  this  respect,  is  to  pre- 
serve the  integrity  of  the  establishment  as  a  grammar  school, 
but  to  introduce  all  such  other  branches  of  instruction  as  may 
be  useful  to  those  who  seek  the  benefit  of  the  founder's  bounty ; 
and  as  the  funds  are  ample  for  that  purpose,  the  object  ought  to 
be  so  to  apply  them  as  to  afford  to  the  inhabitants  of  Manches- 
ter the  means  of  gratuitous  instruction  for  their  children  in  alt* 
branches  of  learning  and  information  which  may  be  most  likely 
to  be  beneficial  to  them,  and  such  I  conceive  to  be  the  ob- 
ject of  the  scheme  adopted  in  1833,  and  to  which,  in  that  res- 
pect, no  well-founded  objection  has,  I  think,  been  made ; 
but  the  Attorney-General  ought  not,  I  think,  to  •be  pre-  [*755] 
eluded  from  offering  any  suggestions  for  its  improvement. 

I  propose,  therefore,  to  declare,  that  in  all  future  appointments 
of  feoffees  and  trustees,  regard  should  be  had  to  the  qualifica- 
tions required  by  the  statutes ;  that  all  children  of  an  age  to  be 
capable  of  instruction  are  entitled  to  be  admitted  into  the  school ; 
that  no  part  of  the  funds  of  the  charity  are  hereafter  to  be  lap- 
plied  towards  paying  premiums  or  exhibitions  to  boys  who  are, 
or  have  been,  boarders  in  the  houses  of  any  of  the  masters,  ex- 
cept in  continuing  to  pay  exhibitions  already  granted ;  and  that 
such  boarders  are  not  in  future  to  derive  any  benefit  from  the 
funds  of  the  charity  in  any  manner  by  which  the  expenditure  of 
such  funds  may  be  increased.  And  with  these  declarations  refer 
it  to  the  Master  to  approve  of  such  alterations  in  the  scheme  con- 
tained in  the  Master's  report  of  1833  as  may  be  necessary  to  car- 
ry the  same  into  effect,  and  as  the  Master  shall  find  to  be  proper 
for  the  purpose  of  more  effectually  carrying  into  effect  the  object 
of  the  charity,  regard  being  had  to  the  present  amount  and  par- 
ticulars of  the  property  of  such  charily,  and  the  existing  circum- 
stances of  the  town  and  neighborhood  of  Manchester. 


1841  :  Dec. — 72he  decree  having  been  drawn  up  in  conformi- 
ty with  that  judgment,  the  Trustees  presented  a  petition  of  re- 
hearing, and  the  cause  now  came  on  to  be  reheard  before  Lord 
Chancellor  Lyndfaurst. 
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Mr.  Bethell  aod  Mr.  Mylne  appeared  for  the  Attornoy-Geo- 

eral. 

[•766J        'Sir  Charles  Wetherell  and  Mr,  Bagshawe  for  .the 
Trustees. 

Mr.  Russell  for  tlie  two  Masters. 

The  argument  on  this  occasion  was  direct^  chiefly  to  the  fol- 
lowing points : — 

1.  The  jurisdiction  of  the  Court,  in  this  proceeding,  to  vary 
the  scheme  settled  upon  the  petition  of  1833. 

2.  The  eligibility  of  persons,  as  trustees,  who  were  not  resi- 
dent within  the  parish. 

3.  The  age  at  which  scholars  were  to  be  admissible. 

4.  The  right  of  boarders,  if  admitted  at  all,  to  participate 
in  the  benefit  of  the  charity,  and  particularly  in  the  exhibi- 
tions. 

6.  The  enlargement  of  the  system  of  education  as  suggested 
in  the  information. 

•  1842 :  March, — ^The  Lord  Chancellor  (Lyndharst),  al- 
ter stating  the  grounds  of  his  judgment  on  the  first  three  points^ 
in  which  he  concurred  with  the  decision  of  Lord  Cotteubam^ 
proceeded  as  follows : — 

The  remaining,  and  certainly,  as  Lord  Cottenbam  stated,  by 
far  the  most  important,  consideration  with  reference  to  the  wel* 
fare  of  the  school,  is  that  which  relates  to  the  boarders.  The 
practice  of  taking  boarders  is  allowed  after  some  hesitation  by 
the  Court.    Neither  party  quarrels  with  that  part  of  the  decree, 

and  therefore  I  am  not  called  upon  to  inquire  into  it; 
[•757]    but  there  *is  this  restriction  imposed,  and  it  appears  to 

me  to  be  a  most  important  one,  and  requiring  very  seri- 
ous attention,  and  much  caution, — that  the  boys  who  are  re- 
ceived into  the  houses  of  the  masters  as  boarders  are  not  to  be  al- 
lowed to  share  in  the  exhibitions  and  premiums  with  the  other 
scholars.    Now,  the  first  thing  that  strikes  me  is  this,  that  one 
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y^Tj  great  object  in  sending  boys  from  a  distance  to  be  educated 
in  this  school,  and  to  become  boarders  with  (he  masters,  must  be 
the  advantage  of  these  exhibitions  at  the  universities ;  and  I 
cannnot  help  thinking  that  it  is — I  will  not  say  altogether,  but 
almost — nugatory  to  allow  the  masters  the  privilege  of  taking 
boarders,  and  to  refuse  to  those  boarders  the  privilege  of  sharing 
in  the  exhibitions.  I  tt)ink  it  would  defeat  the  very  object  of 
taking  boarders,  and  that  it  was  almost  useless  to  allow  that 
practice  to  be  continued  if  this  restriction  is  to  be  acted  on. 

In  the  decree  it  is  provided  that  this  restriction  shall  not  ope- 
rate upon  exhibitions  which  have  already  been  granted ;  and 
one  reason  why  the  practice  of  taking  boarders  is  allowed  to  be 
continued  is,  that  it  would  be  unjust  to  parties  who  have  ac- 
cepted  their  office  upon  an  understanding  that  this  privilege  was 
to  be  continued,  to  take  away  such  privilege.  But  that  consid* 
eration  applies  equally  to  the  boys  who  are  now  in  the  school. 
By  the  decree  of  Lord  Cottenham,  exhibitions  already  granted 
are  to  be  continued.  No  doubt  there  are  in  the  school  many 
boys  in  the  situation  of  boarders,  who  have  gone  thither  with  a 
view  to  these  exhibitions,  who  have  resided  for  some  years  there, 
and  who  cannot  be  transferred  with  advantage  to  other  schools, 
and  upon  the  same  principle,  therefore,  upon  which  boarders  are 
allowed  to  be  taken,— upon  the  same  principle  that  it 
would  be  unjust  to  'disappoint  the  expectations  of  those  [*768] 
persons  who  have  accepted  their  offices  with  a  view  to 
this  system, — it  would  be  also  unjust  to  those  boys  who  have  en- 
tered the  school  with  a  view  to  these  advantages  to  deprive  them 
of  the  benefits  which  led  to  their  being  placed  in  this  establish- 
ment. 

It  seems  in  the  argument  to  have  been  considered  that  the 
boarders  could  not  be  regarded  as  objects  of  the  charity,  because 
they  paid  money  to  the  respective  Masters,  contrary  to  the  prohi- 
bition in  the  instrument  of  foundation.  It  appears  doubtful, 
upon  the  fact,  whether  this  was  paid  with  respect  to  any  of  the 
matters  that  were  the  subject  of  instruction  in  the  school.  But, 
without  relying  upon  this,  these  payments  are  authorized  by  the 
Court,  which  follows  from  the  sanction  to  the  establishment  of 
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boarders;  and  it  cannot  be  said  to  be  inconsistent  with  the 
rules  of  the  foundation  ;  the  feoffees,  and,  of  course,  the  Court 
being  authorized  by  an  express  clause  at  any  time  to  alter  the 
rules. 

As  the  school,  therefore,  was,  by  the  deed  ot  foundation,  open 
to  boys  from  all  counties,  and  who  would,  of  course,  be  entitled, 
as  members  of  the  school,  to  share  in  the  exhibitions,  I  do  not 
perceive  how  a  payment  to  the  Master,  under  the  sanction  of  the 
Court,  can  justly  deprive  them  of  this  right.  And  the  same  ob- 
servation applies  equally  to  the  antecedent  period ;  since  these 
payments  were  during  more  than  a  hundred  years  made  with  the 
knowledge  and,  of  course,  under  the  sanction  of  the  feoffees, 
who,  as  I  before  stated,  had  a  power  under  the  deed  to  make  any 

variation  in  this  respect  in  the  original  regulations. 
P759]        *I  cannot^  therefore,  help  coming  to  the  conclusion, 

that  the  boarders  are  objects  of  tlie  charity, and,  therefore 
entitled  to  share  in  the  exhibitions  and  premiums. 

If  I  thought,  on  looking  at  the  evidence,  that  this  led  to  any 
abuse ;  if  there  was  anything  to  satisfy  me  that  the  board- 
ers in  the  houses  of  the  Masters  were  considered  with 
any  peculiar  favour  in  the  elections  for  these  exhibitions  and 
premiums,  I  should  then  consider  it  the  duty  of  tbe  Court  to  in- 
terpose. But,  from  the  manner  in  which  the  elections  are  con- 
ducted, and  adverting  to  the  evidence,  with  one  single  exception, 
to  which  I  shall  presently  direct  my  attention,  there  does  not  ap- 
pear to  me  to  be  any  ground  for  suspecting  that  in  the  choice  that 
is  made  from  the  whole  body  of  scholars  who  are  candidates  for 
these  exhibitions,  any  partiality  is  shown  towards  those  who  are 
boarders  in  the  houses  of  the  Masters.  It  is  true  that,  if  you 
look  to  the  number  of  boys  who  have  received  exhibitions,  the 
proportion  of  boarders  is  much  larger  than  of  day  scholars ;  and 
it  is  inferred,  from  that  circumstance,  that  some  abuse  exists  in 
the  selection.  But  it  appears  to  me,  that  that  observation  is  alto- 
gether inconclusive,  for  many  reasons.  Undoubtedly  the  propor- 
tion is  much  larger,  and  any  body  who  reflected  upon  it  before- 
hand would  be  satisfiTed  that  it  must  be  so,  for  reasons  which  are 
^te  obvious.    In  the  first  place,  boys  coming  from  a  distance 
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•vould  ia  all  probability  be  better  prepared,  because  they  are  sent 
generally  with  a  view  to  the  universities  and  the  learned  profes- 
sions: and  earlier  in  life,  therefore,  their  attention  would  be  di- 
rected to  subjects  which  are  principally  cultivated  in  schools  of 
this  description.  In  the  next  place,  boys  who  are  intended  for 
the  learned  professions  would  stay  longer  at  the  school,  and  for 
that  reason  would  be  much  better  prepared  to  be  candidates 
for  the  exhibitions.  In  ttte  third  place,  it  is  obvious 
*that,  in  a  town  like  Manchester,  the  great  majority  of  [V60] 
persons  would  send  their  sons  to  this  school,  with  a  view 
to  their  obtaining  such  general  education  as  might  fit  them  for 
being  afterwards  employed  in  trade,  manufactures,  and  commerce, 
and  without  any  idea  of  sending  them  to  the  universities.  No 
doubt  a  large  proportion  of  the  scholars  enter  the  school  without 
any  such  object.  It  is,  therefore,  clear  that  you  cannot,  at  the 
first  view,  come  to  any  conclusion  whatever  from  the  number  of 
exhibitions  given  to  boarders  being  greater  in  proportion  than  the 
number  given  to  day  scholars. 

Still,  however,  the  question  is  one  of  so  much  importance,  that 
I  do  not  think  I  ought  to  decide  it  at  once  upon  the  information 
already  before  me.  I  propose,  therefore,  at  present,  to  omit  that 
part  of  the  declaration  in  the  decree  which  relates  to  exhibitions, 
and  to  refer  it  to  the  Master  to  inquire  under  what  restrictions, 
and  subject  to  what  limitations,  the  High  master  and  undermas- 
ter  should  be  allowed  to  receive  boarder^  in  their  houses.  By 
that  means  I  shall  be  enabled,  when  the  cause  comes  back,  to 
decide  whether  it  is  proper  to  impose  any  such  restriction,  as 
that  which  my  learned  predecessor  has  in  the  first  instance  im- 
posed, with  respect  to  this  part  of  the  case. 

There  are  many  persons  who  seem  disposed  to  consider  that,  in  a 
place  like  Manchester,  the  character  of  the  school  ought  tobeentire- 
ly  changed,  and  that  it  ought  to  be  devoted  exclusively  to  commer- 
cial purposes.  I  should  very  much  lament  such  a  change,  be- 
cause the  tendency  of  different  pursuits  is  to  form  men  into  clas- 
ses, and  it  is,  therefore,  I  think,  of  the  utmost  importance,  for  the 
purpose  of  obviating  tbnt  great  inconvenience,  that  we  should,  aa 
ht  as  possible,  all    of  us  be  brought  up   according  to  one 
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[*761]  general  system  of  education ;  and  *do  system  of  educa- 
tion is  better  for  the  purposes  of  refining  and  humaninng 
the  mauDers  of  a  nation  than  a  system  of  literature  founded 
upon  classical  learning. 

There  is  another  consideration,  also,  connected  with  these  es- 
tablishments, that  tbey  are  the  avenues  by  which  the  humbler 
classes,  by  industry,  actiyity,  and  intelligence,  can  force  their 
way  into  the  highest  situations  of  the  state  ;  and  by  furnishing 
the  means  of  uniting  at  an  early  age  the  nppet  and  lower  classes, 
they  tend  to  bind  together  by  the  strongest  ties  the  whole  system 
of  society.  For  this  reason  I  should  regret  any  substantial 
change  being  made  in  the  system  upon  which  this  institution  is 
at  present  conducted. 

Therefore  the  only  alteration  that  I  shall  make,  and  which  I 
consider  absolutely  necessary  to  make  in  this  instance,  is,  to 
omit  for  the  present,  at  least,  the  declaration  relative  to  exhibi- 
ticms,  and  to  direct  such  reference  to  the  Ma^er  upon  that  sub- 
ject as  I  have  mentioned.[l] 


[•762]    Attorney-General  v.  Bovill  and  Others.(a) 

1840:  MaiehU. 

SembU.  A  decree,  contamio|^  a  declaralion  ae  to  the  proper  mode  of  appljiog  the 
income  of  a  charity  estate  with  reference  to  the  fonnder^e  deed,  need  not  be  reheard* 
in  order  to  enable  the  Court,  on  the  hearing  of  a  subsequent  information,  to  make 
a  dtffsrent  proepectiTe  declaration  !n  reference  to  the  same  question. 

Observations  on  the  doctrine  of  limiting  the  participants  in  a  fnnd  devoted  to  the 
poor  of  a  parish,  to  those  who  we  not  in  receipt  of  paroohifel  relief. 


(a)  A  report  of  this  case  (which  was  decided  by  Lord  Cottenham,  C,  before  the 
present  Reporter  entered  nponhis  duties  in  that  capacity),  having  been  frequently 
called  for  by  the  profession,  the  present  note  of  it  has  been  prepared  aAer  commn- 
aication  with  one  of  the  Counsel  engaged  in  it,  and  with  the  assistance  of  the 
4iort-hand  writer's  ndtes  of  what  passed  at  the  hsaring. 

[1]  The  Attarney-Genergl  y.  The  Earl  of  Dtvon^  15  Son.  193. 
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Semhle,  A  foonder  rale  10  to  administer  the  eharity  Kceordiik;  to  the  ordinary  rule, 
and  leatre  to  chance  to  what  extent  it  may  operate  to  the  relief  of  the  poor 
rate. 

The  order  of  reference,  to  approve  of  a  scheme  in  such  a  case,  contained  a  special 
authority  to  the  Master  to  include  provisions  for  educating;,  clothings,  and  appien- 
tioinf;  the  children  of  the  poor,  advancing  sams  by  way  of  loan,  dbc. 

Sketch  of  scheme  pursnant  to  such  order. 

By  an  indenture  of  feoffment,  dated  the  28ih  of  February, 
1552^  William  Breton,  in  consideration  of  1602.  paid  to  him  by 
Ihe  churchwardens  of  the  pariah  of  Su  Clement  Danes,  enfeoffed 
and  confirmed  unto  and  to  the  use  of  John  Browne  and  eleven 
other  parishioners  and  inhabitants  of  the  said  parish,  and  their 
heirs,  his  twelve  messuages  with  the  appurtenances,  and  his  close 
and  void  piece  of  ground  with  the  appurtenances,  and  his  cot- 
tage and  tenement,  called  the  Slaughter-house,  situate  near  the 
said  twelve  messuag^s,  to  the  intent  that  tbey  should  yearly 
*'  pay  the  same"  to  the  churchwardens  of  the  said  parish  for  the 
time  being,  to  be  distributed  in  alms  by  the  churchwardens 
amongst  twelve  poor  people  in  the  said  parish  for  the  time  being 
abiding  and  inhabiting,  and  who  within  the  same  parish  by  the 
space  of  twelve  years  had  been  abiding  and  inhabiting  in  hon- 
est fame  and  opinion,  every  week  or  every  month,  as  it  should 
seem  best  in  that  behalf,  by  the  discretion,  consent,  and 
oversight  of  'twelve  honest,  good,  and  discreet  parish-  [•763] 
ioners,  who  had  formerly  borne  the  office  of  churchwar- 
den of  the  said  parish,  and  by  the  consent  of  the  greater  number 
of  them:  and  to  the  intent  that  whenever  all  the  said  feoffees  but 
four  or  three  should  be  dead,  the  survivors,  at  the  request  of  the 
churchwardens,  or  of  twelve  parishioners  having  formerly  filled 
the  office  of  churchwarden,  should  make  a  like  feoffment  of  the 
trust  premises  to  twelve  or  ten  other  persons,  good,  honest,  and 
discreet  parishioners,  to  hold  to  them  and  their  heirs  to  the  same 
intents  and  purposes,  and  with  the  like  clauses  in  the  same  deed 
to  be  contained,  as  were  specified  and  contained  in  the  now  sta- 
ting indenture. 

For  some  time  after  the  founding  of  the  charity  the  income 
of  it  was  not  more  than  sufficient  for  the  relief  of  twelve 
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poor  persons;  but  in  the  course  of  the  seventeenth  century, 
both  the  number  of  the  poor  in  the  parish  and  the  income  of 
the  charity  estate  having  greatly  increased,  certain  almshouses 
nvere  erected  out  of  the  funds  for  twelve  poor  women,  and  the  be- 
nefit of  the  charity  was  extended  to  the  poor  of  the  parish  at 
large. 

By  a  decree  of  the  Commissioners  of  Charitable  uses,  dated 
the   7th  of  February,  1701,  after  reciting  that    the   Commis- 
sioners were  fully  satisfied  that  the  true  meaning  of  the  deed  of 
feoffment  was,  that  the  whole  of  the  rents  and  profits  should  be 
laid  out  and  disposed  of  amongst  the  poor  of  the  parish,  and  to 
no  other  use  whatever,  it  was  decreed,  to  the  intent  that  all 
future  misapplications  might  be  prevented,  and  that  the  charity 
revenues  might  be  rightly  applied  for  the  poor  of  the  parish, 
and  that  the  number  of  poor  to  be  relieved  therewith  might 
from  twelve  be  enlarged  to  as  many  as  the  rents  and 
[•764]    profits  would  annually  relieve,  that  the  trustees  •for  the 
time  being  should  pay    the  rents  and  profits  to  the 
churchwardens  of  the  parish,  to  be  distributed  in  alms  every 
week  or  every   month  to   and  amongst   such    poor   people, 
of  honest  fame  and  opinion  and  who  had  resided  twelve  years 
in  the  parish,  as  by  the  said  trustees,  and  ten  or  twelve  other  of 
the  most  substantial  inhabitants  should  be  appointed  to  receive 
the  same,  and  that  the  churchwardens  should  yearly  or  oftener 
account  to  the  trustees,  as  therein  mentioned,  for  their  receipts 
and  disbursements  in  respect  of  such  charity. 

Between  the  date  of  that  decree  and  the  year  1814  several 
deeds  were  executed  for  the  appointment  of  new  trustees,  by  some 
or  one  of  which  deeds  certain  trusts  were  declared  at  variance 
with  the  terms  of  the  original  deed  of  feofiment,  it  being  by  such 
trusts  directed  that,  after  providing  for  the  support  of  the  almswo- 
men,  the  trustees  should  account  for  and  pay  over  the  residue  of 
the  income  to  the  parish  vestry,  to  be  applied  to  the  public  use 
and  benefit  of  the  parish,  either  in  repairing  the  church,  or  in 
such  other  uses  as  occasion  might  require. 

In  the  year  1814,  there  being  a  sum  of  about  8,000t  in  the 
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hands  of  the  trustees,  arising  from  accamulations  of  4be  rents  of 
the  estate,  part  of  which  it  -was  proposed  to  apply  to  the  repair 
of  the  parish  church,  an  information  was  filed  by  the  Attorney- 
General  at  the  relation  of  certain  of  the  parishioners  for  the  ur- 
pose  of  obtaining  the  sanction  of  the  Court  to  such  appropria- 
tion. That  information  came  on  to  be  heard  before  Sir  William 
Grant,  M.  R.,  when  a  decree  was  made,  dated  the  6th  Februa- 
ry,  1816,  by  which  it  was  declared  that  the  rents  of  the  estate 
«ught  to  be  laid  oui  and  disposed  of  amongst  the  poor  of  the  par- 
ish, and  to  no  other  use,  according  to  the  decree  of  t  e 
Commissioners  *of  charitable  uses,  dated  the  7th  Feb-  ['766] 
ruary,  1701  and  that  the  trusts  contained  in  the  last 
mentioned  deeds,  being  contrary  to  that  decree,  were  therefore 
null  and  void;  and  it  was  ordered  that,  after  paying  to  the 
churchwardens  as  much  of  the  rents  and  profits  of  the  estate 
as  should  be  sufficient  for  the  support  of  the  twelve  almswomen, 
and  for  keeping  the  almshouses  in  repair,  the  trustees  should 
pay  the  surplus  of  such  rents  to  the  overseers  of  the  poor  of  the 
parish,  to  be  by  them  applied  to  the  use  of  the  poor  of  the  said 
parish :  and,  after  providing  for  the  payment  of  the  costs  of 
the  suit  out  of  certain  sums  of  stock  which  were  standing  to  the 
credit  of  the  cause,  amounting  to  about  10,000/^  it  was  ordered, 
<<  by  consent,"  that  a  sum  of  4000/.,  part  thereof,  should  be  paid 
to  the  then  churchwardens,  to  be  by  them  applied  in  discharge 
of  the  necessary  expenses  of  repairing  the  church,  excepting  the 
chancel.  And  it  was  ordered  that  the  residue  of  the  said  sums 
of  stock  should  be  paid  to  the  overseers  of  the  poor  of  the  parish, 
or  any  two  of  them,  to  be  by  them  applied  for  the  relief  of  the 
poor  of  the  parish. 

From  the  date  of  that  decree  the  sum  of  1,0002.  out  of  a  gross 
revenue  of  about  3600/.  was  yearly  applied  in  support  of  the  alms- 
bouses,  and  the  rest  was  paid  to  the  overseers  of  the  poor,  by 
whom  it  was  carried  to  the  general  account  of  the  poor  rate. 

In  the  year  1837  this  information  was  filed  on  the  certificate 
of  the  Charity  Commissioners,  against  the  churchwardens  and 
the  overseers  of  the  parish,  insisting  that  such  application  .of  the 
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sums  SO  paid  to  the  overseers  was  at  variance  act  oaly  with  the 
trusts  of  tb*^  deed  of  feoffimnt,  but  with  the  true  intent  and 

meaning  of  the  decree  of  1816,  being,  in  effect,  an  ap* 
[*766]    propriation  of  the  funds,  not  for  the  benefit  of  the  *poor| 

but  for  the  relief  of  those  who  were  liaUe  to  the  poor 
rate :  and  praying  that  such  abuse  might  be  corrected,  and  that 
a  schema  might  be  settled  for  the  future  management  of  the  cha- 
rity, and  for  the  distribution  of  the  income  among  the  poor  (rf 
the  parish.  The  information  related  also  to  other  charities  in  the 
same  parish,  which  had  been  similarly  dealt  with. 

On  the  hearing  of  the  cause  before  the  Master  of  the  ftollSi 
his  Lordship  dismissed  the  information  as  to  the  property  com- 
prised in  the  decree  of  the6tb  February  1816,  considering  him- 
self precluded,  by  the  terms  of  that  decree,  from  giving  direc- 
tions as  to  the  application  of  the  income  of  that  property. 

Against  that  part  of  the  decree  the  Attorney-General  appealed. 
The  Appeal  came  on  to  be  heard  before  Lord  Chancellor  Cotten- 
ham. 

Mr.  Richards  and  Mr.  Blunt^  for  tihie  AttoineyGeneral. 

Mr.  Wigram  and  Mr.  Sharpe^  for  the  Defendants. 

The  first  question  was,  whether  the  Court  could  direct  a 
scheme,  or  otherwise  interfere  with  the  present  mode  of  adminis- 
tering the  charity,  without  rehearing  the  decree  of  1816,  it  being 
contended,  on  the  part  of  the  Respondents,  that  the  application 
of  the  funds  now  complained  of  was  in  conformity  with  that 
decree. 

Upon  that  question, 

The  Lord  Chancellor  said,  I  cannot  concur  in  the  opin- 
ion that  I  am  precluded  by  the  decree  of  1816  from  doing  any 

thing  that  may  now  be  proper  to  be  done  for  the  due  regu- 
[•767]    lation  of  this  charity.     And  I  am  *also  of  opinion  that 

that  decree,  even  if  I  were  bound  by  it,  does  not  contain 
any  thing  which  would  preclude  me,  because  when  I  find  the 
Master  of  the  Rolls  in  1816  declaring  that  the  rights  of  those 
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who  were  entitled  to  the  benefit  of  the  charity  w^e  to  be  ref- 
lated by  the  decree  of  1701,  and  afterwards  directing  the  surplus 
to  be  paid  to  the  overseers,  I  must  consider  his  intention  to  have 
been  that  it  was  to  be  so  paid  for  the  purpose  of  being  apjdied 
according  to  the  right  which  was  previously  declared.  The 
reason  for  transferring  the  distribution  from  the  churchwardens 
to  the  overseers  was  probably  that  the  churchwardens  had 
abused  the  trust.  The  difficulty  is  that  which  has  occurred 
in  other  cases,  how  to  regulate  the  application  of  the  mo- 
ney so  as  not  to  relieve  the  poor  rates.  I  think  there  must  be 
a  scheme. 


A  question  then  arose  whether  any,  and  what,  declaration 
should  now  be  made  for  the  guidance  of  the  Master  in  settling 
the  scheme ;  it  being  contended,  on  the  part  of  the  Attorney- 
Greneral,  that  the  matter  should  go  to  the  Master  unfettered  by 
any  declaration,  except  that  which  had  been  sanctioned  by  pre- 
vious decisions(a)  of  the  Court  in  other  cases, — viz.  that  the  be- 
nefit of  the  charity 'should  be  confined  to  those  inhabitants  of 
the  parish  who  should  not  be  receiving  parochial  relief;  and  it 
was  also  suggested  that  the  condition  of  twelve  years'  residence 
in  the  parish  should  be  adhered  to,  inasmuch  as,  although  not  re- 
quired by  the  decree  of  1701,(6)  it  might  be  a  means  of 
preventing  the  mischief,  *which  might  otherwise  arise,  [*768J 
of  poor  persons  coming  to  settle  in  the  parish  for  the 
sole  purpose  of  enjoying  the  charity. 

In  the  course  of  the  discussion, 

The  Lord  Chancellor  said — I  am  a  good  deal  fettered  by 
the  decisions  which  have  taken  place  with  respect  to  persons  re- 
ceiving parochial  relief  not  being  proper  objects.  If  I  had  not 
those  decisions  to  contend  with,  it  appears  to  me,  with  respect 

(a)  Attomey-Oeneral  y.  Price,  3  Atk.  108. ;  Attomey-Oeneral  t.  Clarke,  Amb. 
4^. ;  Cfrieves  y.  Case,  4  B.  C.  C.  67. ;  Attomey-Oeneral  y.  Ward,  3  Vee.  897. ; 
Bi$hop  of  Hereford  y.  Adamo,  7  Vee.  334. ;  Aitomey'Oeneral  y.  Corporation  of 
JBxeter,  9  Rom.  45.,  3  Bum.  395. 

(6)  Thb  repreientatioA  appean  to  hay«  been  made  at  the  bar,  bat,  it  ahould' " 
eeem,  eRDneomly. 
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to  this  particulaT  case,  that  the  course  would  be  to  select  proper 
objects  of  this  charity  without  regard  to  whether  it  would  ope-' 
rate  to  the  relief  of  the  poor,  rates  or  not;  for,  either  directly  or 
indirectly,  it  must  so  operate,  in  whatever  manner  the  funds  may 
be  applied.  I  am  inclined  to  think  that  the  right  course  is  be- 
tween the  two  that  have  been  suggested — not  to  make  the  poor 
rate  the  fund  to  receive,  but  to  administer  the  charity,  and  to 
leave  to  chance  to  what  extent  it  may  operate  to  the  relief  of  the 
poor  rates.[l] 

As  to  the  twelve  years'  residence,  it  is,  no  doubt,  one  of  the 
conditions  in  the  deed  of  1552,  but  it  is  not  in  the  decree  of 
1701 ;  and  it  does  not  appear  to  me  that  there  is  any  reason  why 
I  should  be  anxious  to  restore  that. 


By  the  decree  ultimately  made,  -it  was  declared  that  no  part  of 
the  income  of  the  charity  was  applicable,  or  ought  to  be  carried, 
to  the  account  of  the  poor  rates  of  the  parish ;  and  it  was  refer- 
red to  the  Master  to  approve  of  and  settle  a  proper  scheme  for 
the  application  and  distribution  of  the  income  of  the  charity, 

regard  being  had  to  the  indenture  of  the  28th  February, 
[*769J    1652,  *and  to  the  decree  of  the  7th  February,  1701,  and 

to*  the  declaration  aforesaid;  and,  in  settling  such  scheme 
he  was  to  be  at  liberty  to  include  therein,  if  he  should  see  fit, 
a  provision  for  the  education  of  the  children  of  the  poor  residing 
in  the  said  parish,  either  by  aiding  the  existing  schools  of  the 
said  parish,  or  by  the  establishment  of  new  schools  there,  or  for 
both  such  purposes,  and  for  tHe  clothing  and  apprenticeship  of 
such  number  of  the  children  of  the  poor  residing  in  the  said 
parish  as  he  might  think  right ;  and  also  a  provision  for  the  dis- 
tribution, by  way  of  loan,  of  such  part  of  the  income  as  he 
might  think  right,  to  poor  persons  residing  in  the  said  parish ; 
and  he  was  also  to  ascertain  and  report,  whether  any,  and  what 
increase  ought  to  be  made  to  the  sums  then  payable  to  the  per- 
sons residing  in  the  almshouses ;  and  he  was  to  approve  of  a 

[1]  Whether  parochial  poor  are  entitled  to  participate  m  a  charity  for  the  relief  of 
the  poor,  eee  further,  The  Aitorney^Qeneral  v.  Tke  Mayor  ^  of  Exoter,  9  RuaB.  45. 
8.  C.  3  RusB.  395.  The  Same  y.  The  Mayor  ^c.  of  Berwick  upon  Tu>€od»  TamL 
939.    The  Same  v.  Wilkituon,  1  Bear.  370. 
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scheme  for  the  appointment  and  keeping  up  of  a  suifiicient  nam* 
her  of  substantial  househdders  as  trustees  for  earrying  intoeffeet 
such  scheme  as  he  might  approve  of. 

The  scheme  as  settled,  and  afterwards  sanctioned  by  the  Court 
provided  for  the  application  of  the  funds  and  income  of  the  char- 
ity to  the  following  purposes,  subject  to  certain  conditions  and 
regulations  respectively — 3Q0L  per  annum  out  of  the  income  to- 
wards the  support  of  the  parochial  charity  schools.    A  sum  not 
exceeding    800/.    out   of  the    funds,    if    necessary,    for    the 
enlargement  of  such  schools.    A  sum  not  exceeding  1,500/., 
out  of  the  same  funds,    for    the    erection    of  infant  schools,, 
to   be  open  to  the  children   of  all    the  poor  inhabitants  of 
the    parish,  between  the   ages    of  two  and    seven  :    and   a 
sum  of  400/.,  from  the  income,  for  the  support  of  such  schools. 
Such  sum  as  the  Master   should  approve   for  the  purchase 
of  a  site  for,  and  the  establishment  of,  a  commercial 
^school  for  the  children  of  the  same  class,  subject  to  the    [*770] 
payment  breach  child  of  15s.  every  quarter.    And  the  • 
sum  of  600/.  per  annum,  out  of  the  income,  for  the  support  of 
such  school.    The  sum  of  200/.  per  annum  for  apprenticing  chil- 
dren of  poor  householders  in  the  parish.    Obtain  sums,  amount-* 
ing  together  to  700/.  per  annum,  out  of  the  income,  as  annual 
donations  to  several  hospitals  and  societies  for  the  relief  of  the 
sick  in  the  parish,  with  liberty  to  the  managers  to  withdraw  such 
donations,  or  any  of  them,  and  apply  the  same  to  some  other  of 
the  charitable  objects  thereby  provided  for.    The  stipends  of  the 
inmates  of  the  existing  almshouses  to  be  increased  to  30/.    Such 
sums  as  the  Master  should  approve  for  the  purchase  of  a  sitq  for 
and  the  erection  of^  forty  new  almshouses,  in  lieu  of  the  existing 
ones,  for  the  reception  of  forty  poor  persons,  twenty  men  and 
twenty  women,  subject  to  certain  qualifications  as  to  previous 
residence  and  payment  of  rates  in  the  parish.    If  any  surplus 
of  income  should  remain  after  answering  the  purposes  before- 
mentioned,  such  surplus  was  to  accumulate  at  compound  inter- 
est, for  the  purpose  of  creating  a  reserved  fund  of  8000/.  to  an- 
^  swer  extraordinary  contingencies,  and  subject  thereto,  ai^d  to 
keeping  up  such  fund  from  time  to  time  when  reduced  by  ex. 
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peases  defrayed  out  of  it,  the  surplus  was  to  be  applied,  to  the 
extent  of  not  more  than  210/.  in  any  one  year,  in  the  payment 
of  premiums  of  from  102.  to  16/.,  to  persons  not  in  the  receipt  of 
parochial  relief,  and  eligible  for  the  almshouses,  but  not  being 
inmates  thereof. 


[*771]  *Shabp  ti.  Day  and  others. 

1846:  May  26;  Deo. 

A  member  of  the  proviBional  committee  of  an  abandoned  railway  acheme,  against 
whom  an  action  had  been  brought  by  a  creditor  who  was  alleged  to  be  also  a 
member  of  the  committee,  filed  a  bill  on  behalf  of  himself  and  all  other  penoos 
interested  as  partners  in  the  Company,  except  the  Defendants,  (who  ooMtsted  of 
the  Plaintiff  in  the  action  and  nine  other  members  of  the  committee)  stating  that 
no  shares  had  oyer  been  allotted,  but  that  various  sums  had  been  contributed  by 
seyeral  members  of  the  committee,  whose  names  the  Plaintiff  did  not  know,  pur- 
suant to  a  resolution  of  their  board,  in  trust  for  the  liquidation  of  the  liabilities  of 
.the  company,  and  that  the  DefsndanUi  had  receiyed  those  sums  and  also  other 
property  of  the  company,  and  were  misapplying  them ;  and  praying  that  the 
same  might  be  properly  applied  in  diK^bargre  of  the  liabilities  of  the  company,  the 
Plaintiff  being  willing  •>  pay  his  due  proportion,  and  that  the  outstanding  proper- 
ty of  the  company  might  be  got  in  and  that  the  action  might  be  restrained.  Held 
(reyening  the  decision  below),  that  as  the  alleged  contributions  appoared  to  he 
purely  yolnntary  the  Plaintiff  had  no  right  to  interfere  with  or  ask  any  relief  in 
respect  of  them,  at  all  events  in  the  absence  of  the  parties  by  whom  they  had 
been  made;  and  a  demurrer  for  want  of  parties  was  on  that  ground  al- 
lowed. 

This  was  an  appeal  from  an  order  of  Tice-Chancellor  Knight 
Bmce,  overruling  a  general  demurrer  to  the  bill. 

The  bill  stated  that  the  Defendant  Day,  having  in  conjunc- 
tion with  several  other  persons  proposed  to  form  a  partnership  or 
Company  for  making  a  railway,  to  be  called  the  East  Riding 
Junction  Railway,  issued  a  prospectus  on  the  first  of  October, 
1846,  in  which  the  names  of  himself  and  the  other  Defendants, 
who  were  ten  in  number,  together  with  other  persons  to  the  num 
ber  of  thirty^^ix,  were  published  as  forming  the  provisional  com- 
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mittee,  and  stating  that  the  capital  would  consist  of  360,0002.  in 
17,500  shares  of  '20L  each,  on  which  a  deposit  of  21.  2s,  was  to 
be  paid,  and  that  the  subscribers  would  be  held  liable  only  to  the 
extent  of  the  first  deposit,  until  an  Act  of  Parliament  should  be 
obtained,  and  afterwards  only  to  the  amount  of  their  subscrip- 
tions ;  and  subjoining  the  usual  form  of  application  for  shares. 
That,  shortly  idfter,  the  Plaintiff  was  applied  to  by  the  Defen- 
dant Day  to  become  a  partner  in  the  Company,  and  a 
member  of  the  provisional  Committee,  and  ^hat,  relying  [*772] 
on  the  statement  contained  in  the  prospectus,  and  on  the 
Defendants  being  and  continuing  to  be  such  partners,  he  agreed 
to  do  so,  and  his  name  was  accordingly  advertized  as  one  of 
such  provisional  committee.  That  about  the  same  time,  Day 
undertook  to  act  as  temporary  secretary  to  the  Company  without 
salary.  That  applications  were  made  by  many  persons  for 
shares,  but  that  no  shares  had  yet  been  allotted  either  to  such 
applicants  or  to  the  Plaintiff,  or  the  other  members  of  the  provis- 
ional committee. 

That  several  meetings  of  the  committee  were  hel(f,  at  which 
the  Plaintiff  attended,  and  plans  and  sections  were  made,  and 
some  other  works  done  for  the  purpose  of  carrying  the  project 
into  effect :  but  that  at  a  meeting  of  the  committee  held  on  the 
8th  of  December,  1845,  it  was  resolved  by  a  majority  that  the 
scheme  should  be  abandoned,  and  that  the  expenses  which  had 
then  been  incurred  should  be  ascertained,  and  the  amount  of 
them  paid  by  contributions  among  the  members  of  the  commit- 
tee, and  that  102.  should  be  immediately  paid  by  each  member 
as  a  first  instalment,  and  the  Defendants,  other  than  Day,  were 
appointed  as  an  audit  committee,  to  take  the  accounts.  That 
certain  sums  of  money  were  accordingly  paid  pursuant  to,  and 
for  the  purposes  of,  those  resolutions,  to  or  for  the  use  of  the  De- 
fendants in  trust  for  and  towards  the  liquidation  or  the  liabilities 
of  the  company. 

That  on  the  30th  of  December,  another  meeting  of  the  pro- 
visional committee  was  held  (but  at  which  the  Plaintiff  was  not 
present),  at  which  the  audit  committee  made  their  report,  when 
it  appearing  that  the  liabilities  of  the  Company  amounted  to 
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1646/.,  it  was  resolred  that  each  member  of  the  provisional  com- 

tee  should  be  called  upon  to  pa^  his  quota  30/.  into  a 
[*773]    certain  bank  *to  the  account  of  the  Defendants,  who 

were  authorized  to  discliarge  thereout  the  bills  passed  by 
the  audit  committee.  That  at  the  time  when  that  resolution  was 
passed,  there  were  eighty-three  members  of  the  pEovisional  com- 
mittee, the  amount  of  whose  contributions  at  30/.  a-piece  would 
be  2490/.,  and  therefore  more  than  sufficient  to  pay  the  sum  of 
1646/.,  which  was  the  total  amount  of  the  debts  and  liabilities  of 
the  company. 

The  bill  then  stated,  that,  in  pursuance  of  the  said  several 
resolutions,  divers  sums  of  money  had  been  paid  to,  and  for  the 
use  of,  the  Defendants  in  trust  for  discharging  the  said  debts  and 
liabilities ;  and  that  the  Defendants  had  possessed  themselves  of 
other  property  of  the  company  applicable  to  the  discharge  of 
the  liabilities  thereof,  and  that  they  had  discharged  thereout  all 
such  liabilities  except  the  sum  of  220/.  alleged  to  be  due  to  the 
solicitor  of  the  company,  and  45/.  claimed  by  Day  to  be  due  to 
him  for  his^xpenses  as  secretary :  but  that  they  had  a  residue  of 
trust'monies  in  their  hands  more  than  sufficient  for  the  discharge 
of  both  those  claims. 

That,  under  those  circumstances,  the  Plaintiff  bad  refused  to 
pay  the  30/.  mentioned  in  the  resolution  of  the  3 1st  of  December, 
but  that  he  was,  and  had  always  been,  ready  to  pay  his  fair  pro- 
portion in  discharge  of  the  liabilities  of  the  Company,  and  that 
be  had  requested  the  Defendants  to  apply  the  monies  now  in 
their  hands  in  payment  of  the  remainder  of  such  liabilities,  and 
to  ascertain  what  was  the  sum  fairly  payable  by  him  as  his  con- 
tribution  towards  reimbursing  the  parties  by  whom  those  monies 
had  been  advanced,  and  to  inform  him  of  the  names  and  addres- 
ses of  such  persons,  and  to  whom  his  contribution  ought  to  be 
paid :  but  that  they  had  refused  to  comply  with  such  request, 

and  that  in  consequence  of  the  Plaintiff's  refusal  to  pay 
[*774]    *the  30/.,  the  Defendant  Day  had,  in  concert  with,  and 

at  the  instigation  of,  the  other  Defendants,  brought  an 
action  against  the  Plaintiff  for  his  said  demand  of  46/.,  in  which 
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action  he  had  recovered  a  verdict  for  that  amount,  with  leave  to 
the  Plaintiff  to  move  to  enter  a  nonsuit. 

The  bill  then  chained  that  Day  had,  notwithstanding  his  un^ 
dertaking  the  office  of  secretary,  never  ceased  to  be  a  member  of 
the  provisional  committee,  and  that  the  amount  of  his  demand, 
as  secretary,  if  due  at  all,  was  due  not  from  the  Plaintiff  indi- 
vidually, but  from  the  company  collectively,  and  was  payable 
out  of  the  monies  so  as  aforesaid  in  the  hands  of  the  Defendants 
and  that,  in  fact,  his  bill  was  one  of  those  which  had  been  passed 
by  the  audit  committee,  and  that  the  other  Defendants  had  made 
themselves  responsible  for  the  payment  of  it,  and  had  set  apart 
a  portion  of  the  trust  monies  in  his  hands  to  provide  for  it,  and 
also  for  the  costs  of  the  action  in  case  it  should  fail. 

The  bill  further  charged,  that  the  Defendants  had  wasted  and 
misapplied  the  monies  so  paid  and  held  as  aforesaid  in  trust  for 
payment  of  the  liabilities  of  the  Company,  and  that  they  intend- 
ed further  to  misapply  them  in  payment  of  gratuities  to  the  en- 
gineer of  the  Company,  and  in  other  ways.  That  th.e  members 
of  the  provisional  committee  were  eighty-three  in  number  or 
more,  and  that  there  were  many  persons  other  than  the  Plaintiff 
and  the  Defendants  who  were  partners  iu  the  company,  but  that 
the  Plaintiff  was  unable  to  set  forth  who  such  persons  were,  and 
that  if  known,  they  were  too  numerous  to  be  conveniently  made 
parties  to  the  suit :  but  that,  so  far  as  they  or  either  of  them  had 
any  interest  in  the  matters  therein  mentioned,  or  in  the  relief 
thereby  prayed,  their  interests  were  the  same  as  the  Plain- 
tiffs. 

*The  bill  prayed  an  account  of  all  the  monies  and  [*775J 
property  belonging  to  the  Company,  which  had  been  in 
the  hands  of  the  Defendants  in  trust  for  the  Company,  and  of  all 
sums  of  money  which  by  virtue  of  the  said  several  resolutions, 
or  either  of  them,  or  otherwise,  had  been  paid  to,  or  possessed 
by  the  Defendants  for  the  purpose  of  discharging  the  debts  and 
liabilities  of  the  company,  or  applicable  for  such  purposes ;  and 
an  account  of  the  debts  and  liabilities  of  the  company  remain- 
ing unsatisfied ;  and  that  the  outstanding  property  of  the  Com- 
pany might  be  got  in  under  the  direction  of  the  Coml,  and  ap- 
plied towards  the  discharge  of  such  debts  and  liabilities ;  and 
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that  a  receiver  might  if  necessary  be  appointed,  and  that  the  Defen. 
dants  might  be  restrained  by  injunction  from  collecting  the  property 
or  monies  of  the  Company,  and  from  applying  or  disposing  of  the 
monies  or  property  in  their  possession,or  monies  paid  orsubscribedi 
or  which  might  thereafter  be  paid  or  subscribed,  in  consequence 
of  the  resolutions,  otherwise  than  under  the  direction  of  the 
Court  in  discharge  of  the  debts  of  the  Company,  and  for  the  pur- 
poses for  which  such  monies  should  have  been  paid  or  subscribed ; 
and  that  the  Defendant  Day  might  be  restrained  by  injunction 
from  further  proceeding  with  his  action. 

The  bill  purported  to  be  filed  by  the  Plaintiff  on  behalf  of 
himself  and  all  other  persons  interested  in  the  matters  therein 
mentioned,  as  partners  in  the  Company,  except  the  Defendants. 

The  Defendant  Day  demurred  separately  fi:om  the  other  nine 
Defendants.  The  grounds  of  both  demurrers  assigned  on  the 
record  were  want  of  Equity  and  want  of  parties ;  it  being  insist- 
ed that  all  the  members  of  the  provisional  committee 
[*776J  ought  to  be  individually  parties  *to  the  suit,  and  that,  at 
all  events,  those  who  were  stated  to  have  contributed 
ought  to  be  so. 

On  the  hearing  of  the  appeal, 

Mr.  BetheU  and  Mr.  FoUettj  appeared  for  the  Appellants. 

Mr.  Parry  and  Mr.  Kenyan,  for  the  Respondent. 

For  the  Appellants  it  was  argued,  that  though  the  bill  spoke 
throughout  of  a  partnership  or  Company,  it  did  not  state  a  case 
of  actual  partnership,  but  merely  of  proceedings  preliminary  to 
the  formation  of  one,  and  that  in  that  state  of  things  there  was 
no  common  liability  for  the  expenses  incurred  in  promoting  the 
undertaking,  either  between  the  intended  shareholders  as  sucb. 
Fox  V.  Cliftonj{a)  Wood  v.  Duke  of  Argple,{b)  or  between  the 
members  of  the  provisional  committee ;  for  that  the  mere  cir- 

(a)  6  BtDg.  776.  {h)  6  Man.  &  6r.  928. 
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ciunstance  of  the  names  of  certain  persons  being  associated  to- 
gether in  advertisements  as.  forming  that  body  (which  was  the 
only  thing  suggested  by  the  bill  as  connecting  these  parties  to- 
gether) did  not  establish  such  a  privity  between  them  as  would 
entitle  any  one  or  more  to  file  a  bill  against  the  rest  for  contribu- 
tion ;  and  that  at  all  events  a  bill  for  that  purpose  could  not  be 
sustained  without  bringing  all  the  parties  liable  to  contribute, 
individually  before  the  Court.  HUchens  v.  Ckmgrev€,{a)  Rich- 
ardson V.  Hastings.{b)  If  it  should  be  said  that  this  was 
iK)t  a  bill  for  contribution^  but  for  administration  of  a  trust  fund, 
the  answer  was,  that  although  the  bill  stated  that  the  sums  con- . 
tributed  had  been  received  by  the  Defendants  in  trust 
•for  the  liquidation  of  the  liabilities  of  the  Company,  it  [^777] 
clearly  appeared  from  the  other  statements  of  the  bill,  that 
those  sums  were  voluntary  contributions  made  by  some  of  the 
directors  in  deference  to  the  lesolution  of  the  majority,  but  which 
resolution  created  no  legal  obligation  upon  absent  or  dissentient 
members  of  the  committee,  or  even  upon  the  majority  who  vot- 
ed for  it  as  between  themselves,  unless  on  the  assumption  of 
some  antecedent  common  liability  ;  Garrard  v.  Lord  Lander- 
dale.{c)  The  existence,  therefore,  of  this  fund  in  the  hands  of  the 
trustees  did  not  substantially  vary  the  case  from  one  of  simple 
contribution  ;  for  if  the  Plaintiff  had  no  power,  in  a  suit  framed 
as  this  was,  to  compel  those  members  of  the  Company,  who,  like 
himself,  had  not  yet  contributed  their  quota,  to  do  so,  it  was 
clear  that  neither  he  nor  they  had  any  right  to  meddle  with  the 
fund  which  had  actually  been  contributed  by  others :  much  less 
could  they  be  represented  as  having  a  common  interest  with 
those  parties  in  the  relief  which  was  sought  in  reference  to  it. 


Dec. — The  Lord  Chancellor. — ^According  to  the  allega- 
tions contained  in  the  bill,  the  defendants  have  possessed  them- 
selves of  property^  belonging  to  the  company,  other  than  the  mo- 
ney subscribed,  applicable  to  the  discharge  of  its  liabilities. 
Neither  the  nature  nor  extent  of  this  property,  nor  the  source 

(a)  4  Rom.  563.  (e)  2  Sim.  1. 

(6)  7  BaaY.  301. 
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whence  it  was  derived  are  stated ;  but  for  the  present  purpose, 
the  averment  that  there  was  some  property  of  this  description 
must  be  taken  to  be  true.  The  Plaintiff  requires,  however,  not 
only  an  account  of  this  property,  but  also  of  the  fund  subscribed 
pursuant  to  the  resolutions  of  the  meeting  of  the  provisional  com- 
mittee, and  to  which  he  had  refused  to  contribute. 
[*778]  *He  complains  of  the  intended  misapplication  of  the 
money,  and  prays  various  matters  respecting  it.  I  can- 
not understand,  however,  by  what  right  he  claims  to  represent 
the  subscribers  to  this  fund,  or  to  unite  himself  with  them  in  a 
suit  respecting  it.  The  subscription  was  purely  voluntary. 
The  money  was  voted  and  paid  upon  the  faith  that  all  would 
contribute  their  proportion.  This  the  Plaintiff  declined  doing. 
He  can  have  no  right,  therefore,  to  interfere  with  the  fund,  or  to 
direct  or  control  its  application.  It  belongs  exclusively  to  the 
subscribers,  and  if  he  wishes  to  enforce  any  supposed  elaim  with 
respect  to  it,  he  cannot,  1  conceive,  do  this  by  representing  or 
uniting  himself  with  them,  but  must  proceed  adversely  against 
them,  and  in  such  a  manner  as  to  give  them  an  opportunity  of 
properly  defending  their  rights.  The  Plaintiff  is  seeking  to  free 
himself  from  liability  at  their  expense,  that  is,  out  of  a  fund 
which  belongs  solely  to  them.  A  principal  object  of  the  bill  is 
to  restrain  further  proceedings  in  the  action  at  law  brought  by 
Day.  The  subscribers  have  no  interest  in  obtaining  this  injunc- 
tion, still  less  have  they  an  interest  in  applying  a  fimd  exclu- 
sively theirs  in  discharge  of  the  action. 

I  think,  therefore,  the  record  is  improperly  framed  in  respect 
to  the  parties,  and  that  the  demurrer  ought  to  be  allowed.  But 
I  shall  give  the  Plaintiff  leave  to  amend.(a) 


Memorandum. 

July  r-hord  Lyndhurst  resigned  the  Great  Seal,  which  was  again 
delivered  by  Her  Majesty  to  Lord  Cottenham,  as  Lord  Cbancel- 

(fl)  See  the  two  next 
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lor,  and  his  Lordship  accordingly  resumed  his  seat  in  Lincoln's 
Inn  Hall  on  the  7th  July,  1846.[1J 


♦Appbrly  ».  Page.  [*779] 

1347:  April  13,  16. 

A  bill  may  be  filed  against  the  directora  of  a  provisionally  registered  railway  com- 
pany after  its  dissolQtioa»  by  some  of  the  shareholders  on  behalf  of  all*  except 
thoto  Defeadanta,  for  the  winding  np  of  its  affiiin,  though  the  bill  prays  not  only 
the  collection  of  the  joint  property  and  its  aj^lication  in  discharge  of  the  joint 
liabilities,  but  also  the  distribution  of  the  surplus  among  the  shareholders  in  pro- 
portion to  the  amount  of  their  respective  subscriptions. 

In  a  bill  filed  against  the  directors  of  a  provisionally  registered  railway  company, 
by  some  of  the  ahareholdera,  on  behalf  of  all  except  the  Defendants,  for  the 
winding  up  of  its  ailaiis,  after  stating  that  a  certain  number  of  persona  had  exe- 
cuted the  parliamentary  contract  as  subscribers  for  certain  shares,  but  that  they 
had  not  paid  their  deposits,  and  that  no  shares  or  certificates  of  shares  had  been 
issued  to  them,  it  was  alleged  that  the  Plaintif&  were  ignorant  of  their  names 
and  addresses.  Held,  on  demurrer  for  want  of  parties,  that  that  allegation  was 
.  a  sufficient  excuse  for  not  making  those  persons  Defendants,  although  the  Stand- 
ing Orders  required  tliat  a  copy  of  the  parliamentary  contract  containing  the 
names  and  addresses  of  all  persons  who  had  executed  it,  should  be  deposited  in 
tho  Private  Bill  office,  and  it  appeared  from  statements  in  the  bill  that  that  docu- 
ment had  been  deposited  pursuant  to  the  Standing  Orders,  and  that  the  Plaintifia 
had  procnied  a  oc^y  of  it. 


[1]  The  Editor  owes  no  apology  to  such  readers  as  still  retain  some  re- 
verence for  ancient  usages,  or  who  have  been  enlightened  by  the  profound  learn- 
ing, and  acutenesB  of  the  illustrious  jurist,  who  succeeded  one  no  less  gifted 
than  himself,  In  the  highest  judicial  office  in  a  great  nation,  by  copy- 
ing  the  following  brief  notice  by.  Mr.  Charles  P.  Cooper,  (1  Rep.  t.  Cott.  ]») 
of  th^  ceremony  of  Lord  Cottenbam's  inauguration  into  his  second  Chancellor- 
ship. "Lincoln's  Inn  Oi.d  Hall,  7th  July,  1846.  The  Right  I^nourable  the 
Lord  Cottenham  was  this  day  sworn  in  Lord  Chancellor,  in  the  presence  of  Lord 
Langdale,  M.  R.  Sir  L.  Shadwell,  V.  C,  Eng.,  Sir  J.  Wigram,  V.  C,  and 
Mr.  Wingfield,  one  of  the  Masters  m  Ordinary.  The  Master  of  the  RoUs  held 
the  book,  and  the  Clerk  of  the  Crown  read  the  oaths.  Sir  Francis  Sunpkinson,  the 
Senior  Queen's  Counsel  present,  moved  that  it  might  be  recorded  in  the  usual  way, 
that    the  oaths  had  been  administered,  which  was  ordered  accordingly." 
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Where  a  bill  by  certain  personsi  on  behalf  of  themselves  and  others,  for  relief 
against  an  alleged  breach  of  trust,  is  demurred  to,  on  the  groaad  that  apme  of 
the  parties,  on  whose  behalf  the  PlaintUTs  profess  to  sue,  appear  to  have  been 
implicated  in  the  transaction  complained  of,  the  proper  test  of  such  objection  is 
to  see  whether  the  bill  states  facts  with  respect  to  those  parties,  which,  as  against 
them,  would  amount  to  a  defence  to  the  suit 

This  was  an  appeal  from  an  order  of  Vice- Chancellor  Knight 
Bruce,  overruling  a  general  demurrer  to  a  bill  filed  against  the 
Provisional  Directors  of  a  Railway  Company  by  five  sharehold- 
ers, on  behalf  of  themselves  and  all  the  rest  except  the  Defen- 
dants. 

The  bill  represented  that  the  scheme  originally  annonnced  by  the 
prospectus  was,  at  first,  one  of  great  promise,  and  that  the  Defen- 
dants had  applications  made  to  them  by  substantial  parties  for 
shares  exceeding  the  number  which  would  have  been  sufficient 
for  raising  the  whole  amount  of  capital  required  for  the  under- 
taking ;  but  that  by  negligence  and  misconduct  they  omitted  to 
take  advantage  of  such  applications,  and  that  before  th^  end  of  Oc- 
tober 1825,  they  had  ascertained,  as  the  fact  was,  that  the  re- 
quired amount  of  capital  could  not  be  raised,  and  that  the 
scheme  had  become  abortive  and  impracticable; 
[*780]  *but  that  they  concealed  that  fact  from  the  Piaintiflfs  and 
the  other  shareholders ;  and  having  induced  them  to  ex- 
ecute the  Subscribers'  agreement  and  Parliamentary  contract  in 
the  belief  that  a  proper  allotment  of  shares  had  been  made,  to 
the  full  amount  required  for  raising  the  proposed  capital,  they 
caused  surveys  to  be  made,  and  incurred  other  expenses  to  a 
large  amoimt  in  further  prosecution  of  the  scheme  ;  and 
that,  availing  themselves  of  a  power  which  they  had  caused  to 
be  introduced  into  the  Subscribers'  agreement,  unknown  to  the 
Plaintiffs,  at  variance  with  the  terms  of  the  original  prospectus, 
authorizing  them  to  limit  the  scheme  to  a  portion  of  the  line  ori- 
ginally proposed,  they  applied  to  Parliament  in  the  ensuing  Ses- 
sion for  an  Act  to  enable  them  to  make  such  shorter  line ;  but 
not  having  obtained  subscriptions  to  the  amount  of  a  sujffiicient 
proportion  of  the  capital  required,  even  for  that  line,  to  satisfy  the 
Standing  Orders  of  the  houses  of  Parliament,  they  caused  and 
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procured  the  Parliameatary  contract  to  be  signed  by  divers 
persons  to  the  extent,  nominally,  of  956  additional  shares,  but 
which  shares  were  wholly  fictitious,  no  certificates  having  been 
issued  or  deposits  paid  upon  them ;  and  that,  previously  to  a 
meeting  of  the  shareholders,  convened  in  the  month  of  May 
1845,  pursuant  to  certain  resolutions  of  the  House  of  Commons, 
for  the  purpose  of  enabling  the  shareholders  to  determine  by  a 
majority  of  votes  whether  the  same  should  or  should  not  be  pro- 
ceeded with,  the  Defendants,  in  order  to  enable  them  to  obtain 
an  authority  to  proceed  with  their  bill  in  Parliament,  had  pur- 
chased, or  procured  to  be  purchased  for  small  sums  of  money,  a 
large  number  of  scrip  certificates  of  shares  in  the  Company, 
which  enabled  them  at  the  meeting  to  carry  a  resolution  in  favor 
of  proceeding  with  the  bill.  That  the  result,  however, 
was  *that  the  bill,  after  having  passed  the  House  of  Com-  [*781] 
mens,  was  rejected  by  the  House  of  Lords ;  so  that,  as 
the  subscribers'  deed  only  authorised  an  application  to  Parlia- 
ment in  that  Session,  the  scheme  was  completely  frustrated  and 
at  an  end. 

The  bill  charged  that  the  names  of  the  persons  who  so  nomi- 
nally subscribed  the  Parliamentary  contract  were  unknown  to 
the  Plaintifis,  and  that  they  were  unable  to  ascertain  them  ;  but 
that  they  were  known  to  the  Defendants,  who  refused  to  discover 
them.  In  another  passage,  however,  the  bill  noticed  the  fact  of 
the  Plaintiffs  having  procured,  from  the  Private  Bill  office  of  the 
House  of  Commons,  a  copy  of  the  Parliamentary  contract  which 
had  been  deposited  there  by  the  Defendants,  agreeably  to  the 
Standing  Orders  in  that  behalf,  on  the  occasion  of  their  applying 
for  their  Act.  w 

It  then  charged  that  the  number  of  the  shareholders  in  the 
Company  was  so  great,  and  their  rights  and  liabilities  so  subject 
to  change  by  death  and  otherwise,  that  it  would  not  be  possible, 
without  the  greatest  inconvenience,  to  make  them  parties  to  the 
suit,  and  so  to  do,  would  render  it  impossible  to  bring  the  suit  to 
a  termination  ;  but  that  the  interests  of  all  the  shareholders,  ex- 
cept the  Defendants  were  identical  with  those  of  the  Plain- 
tiffs, and  that  none  of  the  shareholders,  except  the  Defen- 
dants, had   interests   adverse    to,  or  differing  from,  those  of 
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the  Plaintiffs  in  respect  of  the  matters  therein  mentioned 
or  in  respect  of  the  property  of  the  Company,  or  the  sorjdusi 
thereof;  and.  that  all  the  shareholders,  except,  the  Defendants, 
had  a  common  interest  in  obtaining,  and,  in  fact,  consented  and 

agreed  to,  the  relief  thereby  prayed. 
[*782]  *The  prayer  of  the  bill  was,  that  it  might  be  declared 
that  the  object  and  purposes  for  which  the  company  was 
proposed  to  be  established  had  failed  through  the  neglect  and 
misconduct  of  the  Defendants,  and  that  the  Defendants  were  not 
justified  in  prosecuting  the  undertaking  after  the  failure  thereof, 
and  that  they  were  not  entitled  to  retain  or  deduct  out  of  the 
funds  of  the  company  any  expenses  incurred  m  prosecuting  the 
undertaking  subsequent  to  such  failure ;  and  that  an  account 
might  be  taken  of  the  receipts  and  payments  of  the  Defendants, 
on  account  of  the  Company ;  and  that  the  Defendants  might  be 
charged  with  and  decreed  to  repay  all  monies  which  should  ap- 
pear to  have  been  improperly  paid  by  them  out  of  the  funds  of 
the  Company  ;  and  that  the  Piaintiffi  and  the  other  shareholders 
in  whose  behalf  they  sued  might  be  declared  liable  to  contribute 
such  proportion  of  the  expenses  properly  incurred,  as  the  num- 
ber of  shares  held  by  them  respectively  bore  to  the  whole  num- 
ber into  which  the  capital  of  the  Company  was  originally  pro- 
posed to  be  divided,  or  such  other  proportion  of  the  said  expen- 
ses as  the  Court  should,  under  the  circumstances,  deem  to  be 
just ;  and  that  the  residue  of  the  deposits,  after  deducting  there- 
out the  amount  of  their  respective  contributions  to  such  expen- 
ses, might  be  repaid  to  the  Plaintiffs  and  the  other  shareholders 
on  whose  behalf  they  sued ;  and  that  an  account  might  be  taken 
of  the  ilbnies  and  funds  remaining  in  the  hands  or  at  the  dispo- 
sal of  the  Defendants,  including  a  sum  of  39,000/.  which  had 
been  deposited  by  ihem  in  the  Bank  of  England,  pursuant  to 
the  Standing  Orders,  on  applying  for  the  Act ;  and  that  the  said 
monies  and  funds  might  be  applied  in  payment  of  the  debts  and 
liabilities  properly  incurred  by  the  Defendants  on  behalf  of  the 
Company,  if  any  such  then  remained  unpaid ;  and  that  the  resi- 
due thereof  might  be  paid  and  applied  in  aid  of  the  ob- 
[*783]  jects  of  this  *suit  in  such  manner  as  the  Court  should 
direct ;  and,  if  necessary,  that  some  proper  person  might 
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be  appointed  to  receive  and  get  in  the  monies  and  assets  of  the 
Company  then  outstanding ;  and,  in  the  mean  time,  that  the  De- 
fendants might  be  restrained  by  injunction  from  receiving  or  de* 
manding  payment  of  any  such  outstanding  monies  or  assets, 
and  from  paying  or  assigning,  or  in  any  mannner  parting  with, 
any  of  the  monies  or  assets  of  the  Company  then  in  their  pos- 
session. 

On  the  hearing  of  the  appeal, 

Mr.  Speed  (m  the  absence  of  Mr.  RusseU),  for  the  Appellantj 
took  three  points. 

1st.  That,  inasmuch  as  the  bill  prayed  not  only  the  applica- 
tion of  the  partnership  funds  in  iiayment  of  the  partnership  lia- 
bilities, as  in  WcMworth  v.  Holt^(a)  but  a  general  account  and 
distribution  of  the  surplus,  which  was,  in  effect,  a  complete  wind- 
ing up  of  the  concern  and  adjustment  of  the  rights  of  the  share- 
holders inter  se^  it  was  necessary  that  all  the  shareholders  should 
be  personally,  and  not  merely  by  representation,  parties  to  the 
record ;  Richardson  v.  Hastings*(b) 

2dly.  That  the  parties  who  executed  the  Parliamentary  con- 
tract for  the  955  shares,  ought  to  have  been  made  Defendants ; 
and  that  the  usual  allegation,  that  the  Plaintiffs  did  not  know 
their  names,  was  no  excuse  for  omitting  them,  being  evident- 
ly untrue,  becauses  their  names  and  addresses  were,  by  the 
Standing  Orders,  lequired  to  be  stated  in  the  Parliamentary 
contract,  of  which  the  Plaintiffs  admitted  they  had  obtained  a 
copy  from  the  Private  Bill  Office. 

•3dly.  That,  with  reference  to  that  part  of  the  b'U  [•784] 
which  sought  to  charge  the  Defendants  with  the  con- 
sequences of  their  alleged  misconduct,  in  exoneration  of  the 
rest  of  the  shareholders,  those  parties  who  voted  with  the 
Defendants  at  the  meeting  in  May  were  improperly  included 
in  the  class  on  whose  behalf  the  Plaintiffs  professed  to  sue, 
being  themselves  implicated  with  the  Defendants  in  the  breach 
of  trust  with  which  they  were  charged. 

In  the  course  of  the  argument, 

(a)  4  Myl.  &.  Cr.  619.  (6)  7  Beav.  301. 
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The  Lord  Chancellor  observed,  with  respect  to  the  first 
point,  that' the  express  ground  of  the  decision  in  Richardson 
T.  Hastings  was,  that  it  appeared  upon  the  face  oi  the  bill  that 
questions  might  arise  in  the  winding  up  of  the  concern,  in  which 
the  Plaintiffs  and  those  whom  they  professed  to  represent  might 
have  conflicting  interests.[l]  The  inference  from  which  was 
that,  if  the  Master  of  the  Rolls  had  had  such  a  case  as  the  pre- 
sent to  deal  with,  he  would  have  overruled  the  objection. 

In  no  case  (continued  his  Lordship)  can  a  perscm  sue  on  be- 
half of  others,  unless  what  he  sues  for  is  beneficial  to  all  whom 
he  represents  as  well  as  to  himself  [2]  Therefore  you  cannot 
ask  by  such  a  bill  to  rescind  the  contract  of  partnerriiip,  because 
non  constat  that  the  contract  may  not  be  beneficial  to  some :  but 
here  no  contract  exists ;  for  the  parliamentary  contract  contem- 
plated an  act  of  Parliament  being  obtained  in  the  ensuing  ses" 
sion,  and,  the  attempt  to  obtain  one  having  failed,  the  contract  is 
at  an  end  with  the  purpose  for  which  it  was  entered  into. 

Mr.  Rolt  and  Mr.  DanieU  appeared  for  the  Respon- 
dent, but, 
[•786J        •On  the  conclusion  of  the  argument  of  the  Appel- 
lant's counsel, 

The  Lord  Chancellor  said,  that  before  he  called  on  the 
other  side,  he  would  read  over  the  bill ;  that  the  case  was  one  in 
which  the  Court  might  be  under  the  necessity  of  extending  the 
usual  rule  which  regulated  the  institution  of  suits  by  some  per- 
sons on  behalf  of  themselves  and  others ;  for  if  the  objection 
for  want  of  parties  (and  the  demurrer  resolved  itself  into  that) 
were  to  prevail  here,  it  was  evident  that  there  would  be  no  re- 
medy at  all,  and  the  Defendants  would  be  able  to  keep  the  mo- 
ney which  they  had  got,  in  their  pockets,  and  set  the  contribu- 
tors at  defiance.    In  such  a  case,  his  Lordship  said,  he  should 

[1]  CholmonMy  ▼.  Clintofiy  Turn.  &  Rom.  116. 

[3]  MiUigan  ▼.  MiteheU,  3  Myl.  &  Cr.  84.  Hiehen9  ▼.  C^ngrtve,  4  Ran.  576, 7. 
Taylor  ▼.  SalfMn,  4  Myl.  &  Cr.  142.  Cfrey  t.  Chaplin^  3  Sim.  &  Stu.  273.  See 
the  next  case,  p.  798. 
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stru^le  to  extend  the  rule  if  necessary ;  but  that,  according  to 
his  present  impression,  it  would  not  be  necessary,  for  that  there 
were  authorities  already  which  would  justify  the  Vice-Chancel- 
lor's order. 
At  the  sitting  of  the  Court  the  following  day. 

The  Lord  Chancellor  said : — In  this  case  the  grounds 
assigned  for  the  demurrer  were  want  of  equity  and  want  of  par- 
ties: and  the  want  of  parties  was  stated  to  be,  that  all  the 
shareholders  were  not  made  Defendants ;  the  bill  being  by  cer- 
tain shareholders  on  behalf  of  themselves  and  all  the  rest,  except 
the  Defendants.  But,  in  the  course  of  the  argument,  the  objec- 
tion was  varied  from  what  it  was  on  the  face  of  the  demurrer ; 
for  not  only  was  the  absence  of  those  parties  insisted  on,  but  it 
was  contended  that,  at  all  events,  a  class  of  persons  who  repre- 
sented 965  shares,  which  bad  been  subscribed  for  under  particu- 
lar drcumstances,  ought  to  have  been  parties  to  the  suit. 

Now  the  outline  of  the  case  is  one  whichj  but  for  cer-  [•786] 
tain  special  circumstances  which  are  stated  in  the  bill, 
is  admitted  not  to  be  open  to  demurrer.  The  bill  states  that  a  plan 
was  suggested  for  making  a  certain  railway,  under  which  many 
persons  came  in  as  subscribers,  and,  amongst  others,  the  Plaintiffs. 
That  a  large  sum  of  money  was  subscribed ;  but  that  the  at- 
tempt to  obtain  an  Act  of  Parliament  failed,  and  that  the  scheme 
is  now  entirely  at  an  end  from  the  impossibility  of  raising  suf- 
ficient capital  to  carry  it  into  effect  The  purpose,  therefore,  for 
which  the  parties  came  together  is  stated  in  the  bill  as  no  long- 
er an  existing  purpose.  The  bill  prays,  after  some  directions 
as  to  disallowance  of  certain  expenses  to  the  Defendants,  that 
the  surplus  may  be  divided  among  the  shareholders  in  propor- 
tion to  the  sums  subscribed  by  them. 

Now  that,  apart  from  thespecial  circumstances  which  are  stated, 
is  nothing  more  than  the  case  of  Wallworth  v.  Holt^  in  which, 
after  reviewing  all  the  authorities,  I  came  to  the  conclusion 
that  the  rules  of  the  Court  permitted  the  Pluintiff  to  sue  on  be- 
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half  of  himself  and  others.     Therefore  it  is  clear  that  on  that  ge- 
neral ground  the  demurrer  cannot  be  sustained.(3] 

But  then  it  is  said,  that  by  reason  of  some  special  circum- 
stances in  the  case,  certain  persons  cannot  be  supposed  to  be  rep- 
resented by  the  Plaintiffs.     These  circumstances  are  comprised 
in  two  distinct  allegations.      The  bill  represents  the  conduct  of 
the  Defendants  to  have  been  very  improper  towards  the  Plain- 
tiffs and  the  other  shareholders,  in  persisting   in  the  scheme, 
after  they  knew  that  it  had  become  impracticable  ;  and  among 
other  things  it  states  that,  notwithstanding  they  had  at  an  early 
period  ascertained  that  it  would  be  impossible  to  obtain 
[•787]    an  amount  of  subscriptions  sufficient  to  enable  •them 
to  obtain  an  Act,  they  represented  to  the  public  that  the 
subscription  was  full ;  and  that  for  the  purpose  of  making  that 
appear,  they  procured  the  parliamentary  contraal  to  be  subscrib- 
ed by  a  number  of  their  friends  for  965  shares,  being  the  num- 
ber that  was  wanting  to  make  up  the  required  amount :  but  (and 
that  is  the  charge  on  which  the  objection  is  founded)  that  those 
subscriptions  were  merely  nominal,  and  that  no  shares  or  certifi- 
cates of  shares  representing  them,  were  ever  issued  to  or  taken 
by  the  subscribers,  and  that  no  part  of  the  monies,  which  by  the 
parliamentary  contract  were  represented  to  be  paid  by  way  of 
deposit  upon  them,  was  ever  paid.      The  statement,  therefore, 
is,  that,  in  order  to  make  up  the  number  of  subscriptions  for 
shares  required  by  the  Standing  Orders,  certain  shares  were  rep- 
resented as  taken  up  by  persons  who  never  paid  their  subscrip- 
tions or  intended  to  do  so.    And  upon  that  it  is  said  that  those 
persons  ought  to  be  Defendants,  because  their  case  is  not  com- 
mon with  that  of  ihe  Plaintiffs,  being  parties  to  a  breach  of  trust ; 

[3]  As  to  bill  by  Plaintiff  on  behalf  of  himself  and  others,  see  further  the  next 
OMo  pp.  798,  9.  HiichenB  v.  Congren^,  4  Rum.  569.  JMitmn  ▼.  SmM,  9  Fkige, 
333.  Walker  v.  Vettreux,  4  Paige,  329«  Otii^  ▼.  CkapOnf  i  Sm.  ^  8ta.  ^67. 
PresioH  Y.  The  Grand  Collier  Dock  C;,  11  Sim.  327.  MUligtm  ▼.  MUekeU^  9 
My  1.  &  Cr.  64.  Harvey  y.  Harvey,  4  Beav.  3 1 5, 20.  Bias  y.  Bouciaud,  10  Paige, 
447.  Baldwin  y.  Lawrence^  3  Sim.  &  Stu.  19,  26.  Benson  y.  Heathom,  I  Yo^ 
&  Coll.  C.  C.  326.  Riehardmm  y.  HaHingtt  7  Beay.  301, 23.  Powell  w.  ^'rigktf 
Id.  446,  7.  Deeka  ▼.  Stanhope,  14  Sim.  57.  Gmrivfn  y.  Pym,  3  Hare,  223. 
Lund  y.  BUnchard,  4  Hare^  9, 290. 
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and,  therefore,  if  they  have  any  intereet,  it  cannot  be  represent- 
ed by  the  Plaintiffs,  who  complain  of  that  breach  of  trust.  But 
then  there  is  an  allegation  that  the  Plaintiffs  do  not  know  their 
names  :  and  it  is  not  disputed  that  in  an  ordinary  case  that  al- 
legation is  a  sufficient  excuse  for  not  making  such  parties  De* 
fendants.[4]  But  it  is  said  that  here  the  allegation  cannot  be 
true,  because  the  parliamentary  contract,  of  which  the  Plaintiffs 
have  got  a  copy,  shews  who  they  are.  But  the  Court  cannot 
try  the  truth  of  an  allegation  upon  demnrrer,[5j  and,  therefore, 
for  the  present  it  must  be  taken,  as  alleged,  that  the  Plaintiffs 
are  ignorant  of  the  names  of  those  parties,  and  consequently  ex- 
cused from  making  them  Defendants. 

The  other  special  circumstance  relied  on  is  very  much 
of  the  same  character.  The  bill  states  that,  'pursuant  [*788j 
to  a  resolution  of  the  Hoiise  of  Commons  during  the  last 
session,  a  meeting  of  the  shareholders  was  called  to  consider 
whether  the  scheme  should  go  oo  or  not;  *<and  that  the  Plain- 
tiffs and  numerous  other  shareholders  caused  their  votes  to  be 
recorded  at  that  meeting  against  proceeding  with  the  bill ;  but 
that  the  Defendants,  by  means  of  scrip  certificates  which  they 
had  purchased,  or  caused  to  be  held  by  persons  under  their  in- 
fluence, and  by  various  undue  means,  procured  a  majority  of 
votes  to  be  recorded  in  favour  of  proceeding  with  the  bill :"  and, 
after  suggesting  a  pretence  that  a  majority  of  the  shareholders  sanc- 
tioned and  approved  of  the  bill,  and  authorised  the  Defendants  to 
proceed  with  it,  the  bill  charges  the  contrary  to  be  true,  and  ''  that 
the  Defendants  had,  prior  to  the  meeting,  and  in  order  to  enable 
them  to  obtain  an  authority  to  proceed  with  the  bill,  purchased,  or 
procured  to  be  purchased,  for  small  sums  of  money,  a  large  number 
of  scrip  certificates  of  shares  in  the  company,  and  to  an  amountsuf- 
ficient  to  enable  them  tocarry  a  resolution  at  the  meeting  in  favour 
of  proceeding  with  the  bill :  and  they,  in  fact,  carried  such  resolution 

[4]  Blain  v.  Agar,  2  Sim.  289. 

[5]  According  to  the  tUkiemenif  nipra,  p,  781,  the  bill  noticed  the  fact  of  the 
Plaintiffi  having  procared  a  copy  of  the  parliamentary  contract.  Tbea  what  alle- 
gation is  there  to  be  tried  7  Is  not  the  allegation  admitted  by  the  demurrer,  and 
•n  the  other  hand,  are  not  the  plaintiffi  concluded  by  the  admissions  in  their  bill  7 
A  defendant  is  entitled,  as  a  general  rule,  to  take  the  allegation*  of  the  bill  mott 
strongly  against  the  plaintiff,  Clarke  y.  Tipping,  4  Beav.  595. 
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by  means  of  the  scrip  so  purchased  and  procured  to  be  purchased." 
Now,  so  far  as  the  Defendants  themselves  purchasing  shares,  and 
thereby  acquiring  more  influence  at  the  meeting  than  they  ought 
to  have  had,  or  would  otherwise  have  had,  that  is  merely  an 
allegation  affecting  the  conduct  of  the  Defendants  themselves. 
But  the  argument  is,  that  all  those  who  constituted  the  majori- 
ty should  be  parties  to  the  suit,  and  that  they  cannot  now  dis- 
pute the  propriety  of  those  proceedings,  or  of  the  expenses 
which  were  incurred  in  consequence  of  them.    But,  to  sustain 

that  objection,  it  must  be  shewn  that  the  bill  contains 
[*789]    allegations  which  would  constitute  a  defence  *to  any 

relief  on  behalf  of  these  parties.  It  may  ultimately  be 
made  out  by  the  Defendants  that  certain  of  the  persons  who  are 
by  this  bill  associated  with  the  Plaintiffs  were  concerned  with 
them,  (the  Defendants,)  in  the  acts  complained  of  ^  and  if  such 
a  case  be  made  out,  it  may  no  doubt  hereafter  create  considera- 
ble difficulty  in  the  prosecution  of  tliis  suit*  But  that  is  not 
now  the  question  :  the  question  is,  whether  the  allegations  on 
the  face  of  the  bill  shew  a  clear  participation  in  a  breach  of 
trust  by  these  parties.  They  may  have  been  induced  to  vote  in 
that  majority  by  the  misrepresentations  which  the  bill  al- 
leges to  have  been  made  by  the  directors  respecting  the  affairs 
of  the  company,  and  they  may  say  that  they  are  not  precluded 
by  a  vote  so  given  from  seeking  relief  in  common  with  the  rest 
of  the  shareholders  against  the  consequences  of  the  proceedings 
which  were  resolved  upon  at  that  meeting. 

These  are  the  only  circumstances  which  have  been  suggested 
as  preventing  the  Plaintiifs  from  filing  this  bill  on  behalf  of  them- 
selves and  other  shareholders :  and,  as  I  am  of  opinion  that  neither 
of  these  objections  can  be  supported,  I  think,  the  demurrer  was  right- 
ly overruled,  and  that  this  appeal  must  be  dismissed  with  costs.[6] 

[6]  As  to  proper  parties  in  a  suit  relating  to  the  affairs  of  a  joint-stock  compa* 
ny,  see  further,  WaUmm  ▼.  Ingilby,  1  Myl.  &,  K.  61.  S.  C.  Coop.  Sel.  Cas.  370. 
HieheM  v.  Congreve,  4  Russ.  562.  Taylor  v.  Salmon,  4  Myl.  &  Cr.  134.  Turner 
V.  BorZase,  11  Sim.  17,  20.  Evant  v.  Stokt»,l  Keen,  24.  Gray  v.  Chaplin,  2 
Sim.  6l  St.  267.  Long  v.  YongCt  2  Sim.  369.  (A  case  which  is  hardly  r^concile- 
aWe  with  the  decision  of  Lord  Cottenham  mWallworth  v.  Holt,  4  Myl.  &  Cr.  619.) 
Deeks  v.  Stanhope,  14  Sim.  57.  Lund  v.  Blanehard,  4  Hare,  9, 290.  Attorney^ 
Oeneraljv.  WeUh,  Id.  478-9.  JRUhardson  T.  Larpent,  2  Yo.  &  ColL  C.  C.  507 
And  see  the  next  case. 
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*MozLEY  V.  Alston.  [*790] 

1847:  April  S3,  28. 

The  rule  that  a  suit  by  indiyidual  shareholders  in  an  incorporated  company,  com- 
plaining of  an  injary  to  the  corporationi  cannot  be  maintained,  if  it  appears  that 
the  Plaintifb  have  the  maans  of  procuring  a  suit  to  be  institated  in  the  nsme  of 
the  corporation  itself,  applies  equally  whether  the  subject  matter  of  complaint 
be  an  act  or  transaction  which  is  merely  voidable  at  the  discretion  of  a  majority 
of  sharehulden,  or  an  act  or  transactiun  absolutely  illegal,  and  incapable  of 
being  confirmed  by  such  majority. 

The  Court  will  not  entertain  a  bill  by  shareholders  in  an  incorporated  company, 
seeking  merely  to  restrain  the  directors  de  facto  from  acting  as  such,  on  the  sole 
ground  of  the  alleged  invalidity  of  their  title  to  their  offices.  A  general  demurrer 
to  a  bill  by  two  members  of  an  incorporated  railway  company,  in  their  individual 
characters,  against  the  corporation  and  twelve  other  members  who  were  alleged 
to  have  usurped  the  office  of  directors,  and  to  be  exercising  the  functions  thereof, 
as  a  majority  of  the  governing  body,  injuriously  to  the  interests  of  the  company, 
praying  that  those  twelve  Defendants  might  be  restricted  from  acting  as  directors, 
and  be  ordered  to  deliver  the  common  seal,  and  the  property,  and  books  of  the 
company  in  their  possession,  to  six  other  persons,  who  were  alleged  to  be  the  only 
duly  constituted  directors,  was,  on  both  the  above  grounds,  allowed. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  of 
England  overruling  a  general  demurrer  to  a  bill  filed  by  two 
persons  describing  themselves  as  <'  holders  of  shares  in  the  capital 
stock  of  the  Birmingham  and  Oxford  Junction  Railway  Compa- 
ny, who  were  duly  registered  and  had  paid  all  their  calls  in 
respect  of  such  shares"  against  eighteen  persons  who,  de  factor 
constituted  the  existing  body  of  the  Directors  of  the  Company, 
and  against  the  Company  itself  by  its  corp6rat6  title. 

The  bill,  after  setting  forth  certain  clauses  of  the  Company's 
Act,  by  which  it  was,  amongst  other  things,  provided  that  the 
number  of  directors  should  be  twelve,  with  power  to  the  Com- 
pany to  increase  it  to  any  number  not  exceeding  eighteen,  and 
that  five  should  be  a  quorum  at  their  meetings,  stated  that  an 
ordinary  meeting  of  the  Company  was  held  pursuant  to  the  Act. 
on  the  27th  February,  1847,  when  it  was  adjourned  to  the  13th 
March  at  four  o'clock,  p.  m.  ;  and  that  an  extraordinary 
meeting  of  the  company  was  held  on  the  ''same  .13th  [*791] 
March  at  two  o'clock,  p.  m.,  pursuant  to  a  special  notice 
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thereof  dnly  given,  '^for  the  purposeof  considering  the  proprie- 
ty of,  and  if  so  determined,  taking  the  necessary  steps  at  such 
xneeting  for  increasing  the  number  of  directors,  which  was  then 
twelve  only,  by  the  election  of  six  new  ones,  and  also  for  the 
purpose  of  considering  the  provisions  of  a  bill,  intituled  <' A  pro- 
posed Bill  for  uniting  the  Birmingham  and  Oxford  Junction 
Railway  Company,  and  the  Birmingham,  Wolverhampton,  and 
Dudley  Railway  Company  into  one,  and  for  authorizing  the  sale 
of  the  latter  railway  and  other  hew  works  to  the  Great  Western 
•Railway  Company,''  and  of  considering  and  determining  upon 
the  propriety  of  introducing  into  parUament,  or  of  proceeding 
with  or  withdrawing  the  said  bill,  and,  if  thought  fit,  of  taking 
such  steps  for  proceeding  with  or  withdrawing  the  said  bill,  and 
passing  such  resolutions  and  giving  such  instructions  to 
the  directors  of  the  Birmingham  and  Oxford  Railway  Com- 
pany touching  any  sale  or  other  disposition  of  the  said 
railway,  or  for  effecting  any  of  the  above  mentioned  pat- 
poses,  as  the  meeting  should  think  expedient." 

That  at  the  extraordinary  meeting,  it  was  resolved  that  the 
number  of  directors  should  be  increased  to  eighteen,  and  six  ad- 
ditional directors  were  accordingly  elected,  After  which  the  meet- 
ing was  adjourned  to  five  o'clock  p.  m.  of  the  same  day. 

The  bill  then  stated,  in  substance,  that  the  Defendants  were, 
on  the  27th  February  1847,  the  duly  constituted  directors  of  the 
Company,  the  greater  part  of  them  having  been  duly  elected  in 
the  month  of  October  1846,  and  the  rest  having  been  appointed 
to  fill  vacancies  which  had  occurred  during  the  interval ;  and 
that,  according  to  the  true  construction  of  the  Com- 
[•792J  pany's  Act,  one-third  of  the  •number  ought  to  have 
gone  out,  by  balloting  or  agreement  amongst  themselves, 
at  the  ordinary  meeting  of  the  27  ih  February,  or  the  adjourned 
ordinary  meeting  of  the  13th  March,  and  to  have  been  replaced 
by  the  election  of  four  new  directors;  and  that,  accordingly,  at 
the  adjourned  ordinary  meeting,  which  was  duly  held  on  the 
13th  March  at  four  o'clock,  a  shareholder  moved  that  one-third 
of  the  directors  who  were  in  office  previously  to  the  37th  February 
1847  should  retire  from  office,  pursuant  to  the  provisions  of  the 
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Act,  and  that  the  tvrelve  should  agree  or  deterxnine  among  them- 
selves which  of  them  should  retire  ;  but  that,  although  the  mo- 
tion was  duly  seconded  and  carried  unanimously  by  all  the  share- 
holders present  at  the  meeting,  except  the  twelve  original  direc- 
tors themselves,  the  chairman,  who  was  one  of  their  number,  re- 
fused to  put  it,  and  the  twelve  refused  to  retire  or  to  determine 
or  agree  which  of  them  should  retire,  insisting  that  they  were 
still  lawful  directors  and  entitled  to  act  as  such ;  and  that,  in 
consequence  of  such  refusal,  the  shareholders  present  at  the 
meeting  were  deprived  of,  and  unable, to  exercise,  their  right  of 
electing  persons  to  supply  the  place  of  the  directors  who  ought 
then  to  have  retired. 

The  bill  then  stated  that  the  adjourned  extraordinary  meeting 
was  duly  held  at  five  o'clock  of  the  same  day,  when  it  was  re- 
solved, that  the  proprietors  of  the  Company,  wholly  disapproving 
of  the  proposed  amalgamation  of  the  Birmingham  and  Oxford 
irailway  with  the  Birmingham,  Wolverhampton,  and  Dudley  rail- 
way, and  of  the  proposed  sale  of  both  concerns  to  the  Great 
Western,  the  directors  should  be,  and  they  were,  thereby  instruc- 
ted not  to  proceed  with,  but  to  withdraw  from,"  the  bill  then  be- 
fore parliament  for  those  objects,  and  that  they  be  further  instruc- 
ted to  affix  the  Company's  seal  to  the  petition  then  read 
against  such  *bill,  and  to  take  all  necessary  measures    [*793] 
for  opposing  it  in  both  houses  of  Parliament ;  and  the 
chairman  having  refused  to  affix  the  common  seal  of  the  com- 
pany to  such  petition,  it  was  further  resolved  that  certain  share- 
holders, who  were  specified,  should  be  authorised  to  sign  the 
same  on  behalf  of  the  meeting. 

That  there  were  present  at  both  the  adjourned  meetings  up- 
wards of  seventy  shareholders  holding  personally,  and  represent- 
ing by  proxy,  upwards  of  35,000  shares  out  of  50,000,  which 
constituted  the  whole  capital,  and  that  all  the  resolutions  come  to 
at  those  meetings  were  passed  almost  unanimously,  except  that 
the  twelve  original  directors  declined  to  vote  and  objected  to  the 
said  resolutions. 

The  bill  then  charged  that,  by  reason  of  the  aforesaid  conduct 
of  the  twelve  directors  at  the  adjourned  ordinary  meeting,  it 
had  become  impossible  to  ascertain  which  of  them  ought  to  have 
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retired  from  office,  and  cons^qaently  chat  they  were  not,  nor  was 
any  of  them,  competent  in  law  to  act  or  vote  as  directors  or  a 
director  of  the  Company,  and  that  the  six  newly  appointed  direc- 
tors were  the  only  persons  now  competent  to  act  as  lawful  direo- 
tors  thereof;  but  that'  the  twelve,  nevertheless,  retained  the  pos- 
session and  custody  of  the  common  seal,  and  the  books  and 
documents  of  the  Compauy»to  the  exclusion  of  the  six  new 
directors,  although  such  possession  and  custody  by  the  lawful 
directors  was  absolutely  necessary  for  the  interests  and  purposes 
of  the  Company ;  and  that  the  Defendants,  asserting  that  they 
were  a  majority  of  the  body  of  directors,  threatened  and  intend- 
ed to  assemble  and  vote  as  such,  and  to  employ  the  conuoon 
seal,  and  thereby  to  represent  their  acts  as  the  lawful  corporate 
acts  of  the  Company,  and  to  bind  the  Company  there- 
[*794]    by  :  that  they  *had  in  fact  acted,  and  were  now  acting 
in  divers  matters  which  were  of  the  utmost  importance 
to  the  Company,  and  had  under  their  control  large  sums  of 
money,  amounting  to  upwards  of  100,000/.  belonging  to  the 
Company,  which  they  threatened  and*  intended  to  deal  with  and 
expend ;  and  that  previously  to  the  adjourned  ordinary  meeting, 
they  had  procured  the  before-mentioned  bill  to  be  brought  into 
Parliament,  and  that  they  intended  to  represent  themselves  be- 
fore Parliament  as  a  majority  of  the  lawful  directors  of  the  Com- 
pany,  and  in  that  pretended  character  to  procure  the  said  bill  to 
be  passed ;  and,  by  retaining  the  common  seal  in  their  exclusive 
possession  and  control,  to  prevent  the  use  thereof  by  the  Com- 
pany or  its  lawful  officers,  for  the  purposes  of  the  Company,  and 
to  prevent  the  Company  from  being  represented  before  Parlia- 
ment by  its  lawful  directors,  counsel,  and  agents  i  whereas,  the 
bill  charged  that,  the  twelve  had  ceased  to  be,  and  were  now,  in- 
capable of  acting  as  lawful  directors  of  the  Company,  and  that 
the  Company  and  its  interests  would  be  greatly  prejudiced  if 
they  should  be  permitted  to  act  as  directors  of  the  company  in 
the  matters  therein  mentioned  or  otherwise,  although  the  Plain- 
tiffs did  not  seek  to  prevent  them  from  acting  or  being  represen- 
ted before  Parliament  or  otherwise,  as  they  might  think  fit,  in 
their  own  names  and  characters,  as  individual  shareholders. 
The  prayer  of  the  bill  was,  that  the  twelve  directors  and 
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every  of  them  might  be  restrained  by  injunction  from  voting  or 
acting  as  directors  or  a  director  of  the  Company,  and  that  they 
might  be  ordered  to  place  the  common  seal,  and  all  the  books, 
documents,  and  property  of  the  company,  in  their  custody,  pos- 
session, or  power,  under  the  control  of  the  lawful  directors  of  the 
*  Company  for  the  purposes  of  the  Company. 

•The  Corporation  and  the  twelve  directors  whose    [*796]  * 
title  was  impeached,  put  in  two  separate  demurrers,  both 
of  which  were  overruled  by  the  Vice-Chancellor.    On  the  hear- 
ing of  the  appeal, 

Sir  FUzroy  Kelly^  Mr.  RolU  and  Mr.  G.  Russell^  appeared 
for  the  Appellants. 

Mr.  Bethellj  Mr.  James  Parker^  and  Mr.  Willcockj  appeared 
for  the  Respondents. 

A  great  part  of  the  argument  turned  upon  the  construction  of 
the  Act  of  Parliament,  the  Appellants  contending,  in  opposition 
to  the  construction  suggested  by  the  bill,  that  none  of  the  twelve 
directors  who  were  in  office  on  the  13th  of  March,  were  bound 
to  have  then  retired,  but  that  they  were  all  entitled  to  retain 
their  offices  until  the  ensuing  year ;  and  that,  even  if  they  ought 
to  have  balloted  out  four  of  their  number  on  the  13th  of  March, 
it  did  not  follow  that  they,  or  any  of  them,  therefore,  ceased  to 
be  directors,  or  to  act  as  such,  so  long  as  no  others  were  validly 
appointed  in  their  places. 

On  the  question  of  jurisdiction,  and  the  frame  of  the  bill. 

It  was  contended,  on  the  part  of  the  Appellants,  that,  if  the 
Plaintiffs  were  right  upon  the  construction  of  the  Act,  the  proper 
remedy  was  at  law,  by  mandamus  ;  and,  further,  that  as  the 
subject-DQAtter  of  complaint,  if  it  was  an  injury  at  all,  was  an 
injury  to  the  whole  corporation,  the  suit  could  not  be  sustained 
by  individual  members,  unless,  at  least,  it  were  shewn  that  the 
.  company  could  not,  or  would  not,  institute  proceedings  in  their* 
corporate  capacity  :  Foss  v.  Harhottle.{a) 

*On  the  other  hand,  it  was  insisted  that  Foss  v.  Har-    [*796] 

-      (a)  2  Hare>  461. 

Vol.  I.  87 
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bottle  did  not  apply,  the  only  point  decided  in  it  being, 
that  the  Court  would  not  interfere  with  trajisactions,  affecting 
a  Company,  which  were  merely  voidable,  at  the  instance  of 
some  only  of  the  shareholders,  although  they  professed  to  sue  on 
behalf  of  themselves  and  the  <Khers;  because  such  transactions 
were  capable  of  being  confirmed,  and  different  members  of  the 
Company  might  entertain  different  opinions  as  to  the  expediency 
of  confirming  them.  But  what  the  Court  was  asked  to  do  in 
the  present  case,  was  to  interfere,  not  with  what  was  merely 
voidable,  but  with  acts,  which,  if  the  Plaintiffs  were  right,  were 
illegal  and  absolutely  void,  and  which,  therefore,  coald  not  be 
confirmed  by  a  majority  of  shareholders,  however  large,  so  long 
as  there  was  one  who  objected  to  them :  for  the  complaint  was, 
that  twelve  out  of  eighteen  directors  who  assumed  to  act  as*  a 
majority  of  the  governing  body  were  illegally  in  possession  of 
their  offices,  and  had  no  authority  to  act  at  all :  and  that  was 
a  complaint  for  which  each  and  every  shareholder  in  the  cor- 
poration was-  entitled  to  seek  redress  without  the  concurrence  of 
the  rest,  and  even  in  spite  of  the  rest. 

It  was  upon  that  principle,  that  both  in  Ware  v.  The  Cfrand 
Junction  Waterworks  Company{a)  and  in  Ward  v.  TTie 
Society  of  Attorney$^{b)  the  Court  granted  an  injunction  against 
a  company  and  its  governing  body  at  the  instance  of  a  few  in- 
dividual members.  Those  cases  then  were  authorities  in  point 
for  the  frame  of  this  bill :  and  as  to  the  substance  of  it,  there 
could  be  no  doubt  that  it  was  the  familiar  practice  of  this  Court 
to  entertain  jurisdiction  for  the  purpose  of  keeping  great  public 
bodies  within  the  limits  of  their  parliamentary  or 
[*797]  corporate  'powers.  That  was  the  object  of  this  suit.  It 
was  said,  indeed,  that  the  proper  remedy  was  by  man- 
damns  ;  but,  even  Supposing  that  the  writ  would  lie  in  such  a 
case,  which  was  perhaps  doubtful,  Regina  v.  Alders(my{c)  the 
remedy  it  afforded,  would,  without  the  aid  of  the  ancillary  juris- 
diction of  this  Court,  be  too  tardy  to  be  effectual  for  its  pqjr-^ 
pose. 

(a)  2  R.  &  M.  470.  (6)  1  CoU.  370. 

(c)  1  Q.  B.  Rep.  17. 


OASES  IN  CHANCERY.  79T 

1847.^Mozle7  ▼.  Alston. 

Ths  Lord  Chancellor. — This  is  a  case  in  which  two  per- 
SODS,  not  alleging  distinctly  that  they  are  shareholders  in  a  rail- 
way Company,  hut  so  describing  themselves,  file  a  bill  in  which 
they  allege,  that,  owing  to  circumstances  which  I  do  not  particu- 
larly enter  into,  twelve  persons  who  were  originally  appointed 
directors,  ought,  at  a  day  now  past,  to  have  ballotted  out  four  of 
their  number  in  order  that  four  others  might  be  elected  in  their 
stead :  that  they  omitted  to  do  so,  and  that,  consequently,  there 
is  not  now  a  body  of  directors  constituted  according  to  the  Act; 
and,  therefore,  praying  an  injunction  to  the  effect  that  these 
.  twelve  persons  may  be  restrained  from  voting  or  acting  as  direc- 
tors of.  the  company,  and  that  they  may  be  ordered  to  deliver  the 
seal  and  the  property  and  books  of  the  company  in  their  posses- 
sion into  the  hands  of  six  other  persons,  who,  the  bill  alleges, 
•were  appointed  under  a  provision  of  the  Act,  authorising 4he 
Company  to  increase  the  number  of  the  directors  from  twelve, 
the  number  originally  contemplated,  to  eighteen.  The  result, 
therefore,  of  the  injunction  prayed,  is,  that  twelve  out  of  eighteen 
who  now  exercise  the  functions  of  diirectors,  may  be  restrained 
from  acting,  and  that  all  the  duties  of  the  governing  body  may 
be  performed  by  the  six. 

•Now  the  first  thing  to  be  observed  is,  that  the  bill  ['798] 
does  not  pray  that  the  Court  may  set  right  what  is  al- 
leged to  be  wrong  ;  but  there  being,  according  to  the  allegation 
of  the  bill,  four  among  the  twelve  who  ought  to  have  gone  out, 
and  it  being,  as  it  is  alleged,  impossible  to  ascertain  who  those 
four  are,  it  is  insisted  that  the  whole  of  the  twelve  are  illegally 
exercising  the  functions  of  directors,  and  ought  to  be  restrained 
from  so  doing. 

Now  it  is  not  my  intention  to  give  any  opinion  upon  the  con-  • 
struction  of  the  Act,  because  I  see  quite  enough  to  make  it  my 
duty  to  allow  these  demurrers,  without  going  into  that  question  ; 
and.  indeed,  one  of  the  grounds  on  which  I  have  come  to  this 
conclusion  is,  that  it  is  not  within  the  jurisdiction  of  this  Court 
to  entertain  that  question  at  all,  and  I  therefore  abstain  from  ex- 
pressing any  opinion  upon  it.. 
The  bill,  as  I  stated,  is  a  bill  by  two  shareholders  in  their  in- 
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dividual  characters  only,  praying  relief,  in  which  all  the  other 
shareholders  are  interested.  It  is  qnite  clear  that  some  years  ago 
no  one  would  have  entertained  any  doubt  that  such  a  bill  was 
demurrable.  It  is  true  that  the  rule  which  requires  all  persons 
interested  to  be  parties,  has  been  relaxed  to  meet  the  exigencies 
of  modern  times,  it  being  found  that  too  strict  an  adherence  to  it 
would  operate  in  many  cases  as  a  denial  of  justice,  and  leave 
parties  who  had  a  real  grievance  without  a  remedy.  And,  there- 
fore, where  the  grievance  complained  of  is  common  to  a  body  of 
persons  too  numerous  to  be  all  made  parties,  the  Court  has  per- 
mitted one  or  more  of  them  to  sue  on  behalf  of  all,  subject,  how- 
ever, to  this  restriction,  that  the  relief  which  is  prayed  must  be 
one  in  which  the  parties  whom  the  Plaintiff  professes  to 
[*799]  represent,  have  all  of  *them  an  interest  identical  with 
his  own :  for  if  what  is  asked  may  by  possibility  be  in* 
jurious  to  any  of  them,  those  parties  must  he  made  defendants, 
because  each  and  every  of  them  may  have  a  caise  to  make,  ad- 
verse to  the  interest  of  the  parties  suing ;  Taylor  v.  Salfnon,(a) 
WaUworth  v.  HolL{b)  If,  indeed,  they  are  so  numerous  that  it 
is  impossible  to  make  them  all  defendants,  that  is  a  slate  of 
things  for  which  no  remedy  has  yet  been  provided  ;[1]  but  no 
such  inconvenience  arises  in  the  present  case ;.  and  it  is  suffi- 
cient for  the  present  purpose  to  say,  that  in  the  cases  to  which  I 
have  referred  as  instances  of  the  relaxation  of  the  rule,  all  persons 
interested  in  the  subject-matter  of  the  suit  have  been  parties 
either  actually  or  by  representation,  and  that  in  none  of  those 
cases  has  it  been  permitted  to  one  or  two  to  institute  a  proceed- 
ing in  their  individual  characters  for  a  purpose  common  to  all. 
The  evil  which  would  result  from  such  a  course  is  perfectly  ap- 
•  parent ;  for  if  it  were  permitted  to  one  or  two,  it  must  be  per- 
mitted to  all,  and  then  as  many  bills  might  be  filed  as  there 
were  shareholders  in  a  company,  all  praying  different  things,  or 

(a)  4  Myl.  &  Cr.  134.  (6)  Ibid.  619. 

[]]  As  to  dupenMiig  with  parties  by  reason  of  their  anmber,  see  fiirther  WMum 
▼.  Ingilby,  1  Myl.  &  K.  767.  Harvey  y,  Harvey,  4  Beav.  315.  Mmmtnng  t. 
Thetiger,  1  Sim.  &  Sta.  106.  Hawkim  ▼.  HawkinSt  1  Mare  546.  Aitornty^OtH' 
eral  V.  Welek,  4  Hare,  578.  9.    Powell  v.  Wright,  7  Beav.  499.  50. 
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the  same  thiqg  in  a  thousand  diflferent  ways.  I  think,  thereforei 
that  if  there  were  no  other  objection  to  this  bill,  but  the  shape 
and  form  of  it,  as  filed  by. one  or  two  shareholders,  not  on  be- 
half of  themselves  and  others,  but  in  their  individual  characters 
only,  that  objection  alone  would  be  fatal  to  it[2] 

That,  however,  might  be  easily  corrected  by  amendment,  and, 
ther  'tnre,  a  decision  upon  that  point  only  would  not  finally  dis- 
pose of  the  question  between  these  parties.  6ut  another  and 
more  important  objection  is  this.  The  complaint  against  the 
Defendants  is,  that  they  are  illegally  exercising  the  powers 
of  directors,  and  illegally  retaining  the  seal  and  pro- 
perty of  the  Company.  •That,  if  it  be  an  injury  at  [*800J 
all,  it  is  an  injury  not  to  the  Plaintifis  personally,  but  to 
the  corporation  of  which  they  are  members — a  usurpation  of  the 
office  of  directors,  and,  therefore,  an  invasion  of  the  rights  of 
the  corporation ;  and  yet  no  reason  is  assigned  by  the  bill,  why 
the  corporation  does  not  put  itself  in  motion  to  seek  a  reniedy. 

A  case  occurred  some  time  ago  before  Tice-Chancellor  Wl- 
gram,  which  is  identical  in  principle  with  the  present,  I  mean 
the  case  of  Foss  v.  Harboitle.  An  attempt,  indeed,  was  made 
to  distinguish  them,  but  it  entirely  failed*  In  one  respect,  that 
was  a  stronger  case  for  the  interposition  of  this  Court  than  the 
present,  for  the  bill  stated  a  case  of  malversation  in  the  corporate 
officers  which  was  properly  a  subject  of  equitable  relief.  The 
Plaintifis  sued,  not  as  here  in  their  individual  characters  only, 
but  on  behalf  of  themselves  and  all  the  other  shareholders,  ex- 
cept a  few  who  were  made  Defendants ;  but  the  Yice-Chaocel- 
lor,  after  examining,  all  the  authorities,  decided  that  such  a  bill 
could  not  be  supported  ;  and  as  one  of  the  reasons  for  coming 
to  that  conclnsion,  he  said  that,  for  apy  thing  that  appeared  to 
the  contrary,  there  existed  in  the  Company  the  means  of  rec- 
tifying what  was  complained  of,  by  a  suit  in  the  name  of  the 
corporation.  And  the  same  observation  applies  with  still  great- 
er force  to  the  present  case,  for  not  only  does  itliot  appear  that 

'    [3]  Sae  the  preceding  oa«es  pp.  784.  6  asd  the  cuee  there  cited  by  the  Editor. 
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the  Plaiatiffs  have  not  the  means  of  putting  the  corporation  in 
motion,  hut  the  bill  expressly  alleges  that  a  h>rge  majority  of  the 
shareholders  are  of  the  same' opinion  with  them;  and,  if  that  he 
90,  there  is  obviously  nothing  to  prevent  the  company  from  filing 
a  bill  in  its.  corporate  character  to  remedy  the  evil  complained 
of.  Such  a  bill  would  be  free  from  the  objections  to  which  I  have 

referred  as  existing  in  this  case,  for  it  would  be  a  bill  by  a 
[*801]    body  legally  authorized  *to  represent  the  interests  of  the 

shareholders  generally ;  but  to  allow,  under  such  cir- 
cumstances, a  bill  to  be  filed  by  some  shareholders,  on  behalf  of 
themselves  and  others,  would  be  to  admit  a  form  of  pleading 
which  was  originally  introduced  on  the  ground  of  necessity 
alone,  to  a  case  in  which  it  is  obvious  that  no  such  necessity 
exists.  It  appears  to  me -therefore,  that  the  case  of  Foss  v. 
Harbottle^  so  far  as  relates  to  this  point,  is  identical  in  principle 
with  the  present ;  and  thinking,  as  I  do,  that  tbe  observations 
of  the  Yice-Chancellor  in  that  case,  in  which  he. pronounced  a 
very  elaborate  judgment,  correctly  represents  what  is  the4)rinci- 
ple  and  practice  of  the  Court  in  reference  to  suits  of  this  descrip- 
tion, it  is  unnecessary  for  me  to  say  more  on  the  present  occa- 
sisn,  than  that  I  fully  concur  in  them  :  and  I  should  not  hesitate 
to  adopt  them  in  this  case,  even  if  the  first  objection,  to  which 
I  have  referred,  was  removed,  by  making  this  a  bill  on  behalf  of 
the  shareholders  generally,  instead  of  being  a  bill  by  two  of  them* 
in  their  individual  characters  only. 

But  there  is  another  thing  in  the  way  of  the  Plaintiffs  which 
must  be  very  carefully  considered  before  any  other  attempt  is 
made  to  obtain  the  interposition-  of  the  Court  in  a  case  like  the 
present ;  and  that  is,  that  the  ground  on  which  the  whole  com- 
plaint rests,  is,  that  those  who  are  acting  as  directors  are  not 
directors.  All  turning,  therefore,  on  the  question,  whether*  they 
are  or  are  not  entitled  to  the  corporate  offices,  the  functions  of 
which  they  profess  to  exercise.  I  asked  several  times,  in  the 
course  of  the  argument,  whether .  there  was  any  instance  to  be 
found  of  a  bill  seeking  such  relief  as  is  here  prayed,  solely  on 
the  ground  of  the  supposed  invalidity  of  the  title  of  persons  claim- 
ing to  be  corporate  officers.    The  argument  was  interrupted  by 
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an  interval  in  several  days,  yet  no  such  case  was  produced.  I 
did  not  expect  to  bear  of  one,  and  the  search  which  I  must 
'presume  has  been  made  by  Counsel,  satisfies  me  that  no  [*802] 
such  case  exists.  This,  therefore,  is  the  first  time  that  the 
Court  has  been  called  upon  to  interpose  under  such  circumstan- 
ces. That  alone  would  be  sufficient  to  deter  me  from  assuming 
a  jurisdiction,  which,  it  appears,  my  predecessors  have  never  ex- 
ercised, and  of  which  it  would  be  difficult  to  assign  the  limits  or 
the  end.  The  whole  case  depends  upon  a  pure  question  of  law 
— whether  the  parties  claiming  to  be  directors  do  or  do  not  law- 
fully fill  that  character.  That  is  a  preliminary  question  which 
must  be  decided  before  this  Court  can  make  any  decree :  there 
are  other  modes  open  to  the  parties  by  which  it  may  be  decided, 
and  I  will  not  be  the  first  to  bring  it  into  a  Court  of  Equity.[3] 
But  when  it  is  decided,  and  even  supposing  that  it  is  decided  in 
favour  of  the  Plaintiffs,  what  will  there  remain  for  this  Court  to 
do?  It  is  not  pretended  that  lean  give  directions  which  will  set 
this  corporate  body  right,  if  it  has  gone  wrong ;  I  am  not  asked 
to  di)rect  that  a  meeting  should  be  convened  in  order  to  deter- 
mine which  of  these  twelve  persons  ought  to  go  out  of  office,  and 
to  appoint  others  in  their  place ;  it  is  not  pretended  that  I  have 
jurisdiction  to  do  that ;  but  the  only  equitable  relief  which  I  am 
asked  to  administer  is  to  restrain  them  from  acting  as  directors. 
Is  not  that  asking  me  to  do  what,  in  the  great  majority  of  cases, 
would  put  an  end  to  the  corporation  altogether  ?  It  may  not  be 
so  in  this  case,  because  six  other  directors  have  been  appointed ; 
but  the  jurisdiction,  if  admitted,  would  extend  to  a  case  in  which 
that  circumstance  did  not  exist.  And  yet  this  is  what  these 
Plaintiff,  who  profess  to  have  the  interest  of  the  corporation  at 
heart,  ask  me  to  do. 

Any  one  of  these  reasons  would  satisfy  me  that  the  Court 
ought  not  to   exercise  jurisdiction  upon    this  bill.      And   I 

[3]  The  Lord  Chancellor  here  ■eems  to  adopt  the  suggeetion  of  the  counsel  for 
the  Appellanto,  supra  795,  that  *<  the  proper  remedy  was  at  law  hy  mandamus;.** 
See  supra,  798. 
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am,  therefore,  of  opinion,  that  the  demurrers  ought  to  be  al- 
lowed. 


[•803J  •FowLEE  V.  James. 

1847:  Jan.  14. 

Where  property  is  settled  in  tnut,  in  remainder,  for  the  penonB  who  dionld  be  the 
next  of  kin  of  the  tenant  for  life  at  her  death,  the  presumptive  next  of  kin  are 
not  necessary  parties  to  a  suit  instituted  for  the  execution  of  the  trnsis  dariit|'  the 
lifetime  of  the  tenant  for  life. 

The  bill  in  this  case  was  filed  by  Mrs.  Fowler,  a  married 
woman,  praying  that  a  settlement  might  be  executed,  under  the 
decree  of  the  Court,  in  conformity  with  her  marriage  articles. 

The  articles  provided,  amongst  other  things,  that  all  property 
to  which  the  wife  should  become  entitled  daring  the  coverture 
sbould  be  brought  into  the  settlement ;  and,  after  the  usual  limi- 
tations to  the  husband  and  wife,  and  the  children  of  the  marriage, 
there  was  an  ultimate  trust  in  the  event  of  there  being  no  chil- 
dren and  the  wife  dying  in  the  lifetime  of  the  husband  without 
having  made  any  appointment  by  will,  for  the  persons  who^  at 
the  time  of  her  death,  would  have  been  entitled  to  her  personal 
estate,  by  the  Statute  of  Distribution,  in  case  she  had  died  a 
widow  and  intestate. 

The  bill  alleged  that  the  Plaintiff  had  become  entitled  to  pro- 
perty from  various  sources  since  the  marriage,  and  that  there 
were  questions  whether  certain  portions  of  such  property  were 
bound  by  the  articles. 

The  only  issue  there  had  been  of  the  marriage  had  died  with- 
out attaining  a  vested  interest,  and  the  only  Defendants  to  the 
suit  were  James  (the  covenantee  in  the  articles,)  and  the  hus- 
band. 

On  the  cause  coming  on  to  be  heard  before  the  Lord  Chan- 
cellor, 

[*804]    *Mr.  Cooper^  for  the  Defendant  James,  mentioned  the 


CASES  IN  CHANCERY.  804 


1847^Fowi6K  ▼.  Jamet. 


case  of  Wardle  v.  Bargreavesjji)  id  which  Vice-Chan* 
cellor  Knight  Bruce  had  under  similar  circumstances  held  that 
the  presumptive  next  of  kin  of  the  wife  were  necessary  parties 
to  the  suit. 

The  Lord  Chancellor. — It  is  so  uncertain  who  will  be  the 
next  of  kin  of  the  wife  at  her  death.  To  hold  that  those  who 
are  at  present  her  next  of  kin  are  necessary  parties  seems  incon- 
sistent with  the  rule  nemo  est  hares  viventis.  I  do  not  think 
they  are  necessary  parties  in  this  case.[l] 

Mr.  James  'JParker^  Mr.  Siinton^  and  Mr.  Rogers  were  also 
counsel  in  the  cause. 


In  the  Matter  of  Townshend,  a  Lunatic. 

1847 :  Jan.  14. 

A  pelitioa  to  confirm  the  Master's  report  in  lunacy,  and  a  croos-petition  in  the 
natare  of  exceptions  to  it,  coming  into  be  heard  together.  Held  (ovei ruling  in  re 
Bariatinsky,)  that  the  counsel  for  the  crosf-petition  ought  to  begin. 

In  this  case,  there  was  a  petition  to  confirm  the  report 
of  the  Master  in  Luna<5y,  and  a  cross  petition  in  the  nature  of 
exceptions  to  the  report.  A  question  being  raised  as  to  the  right 
to  begin,  In  re  Princess  BaTiatinsky{a)  was  referred  to,  but 

The  Lord  Chancellor  held  that  the  counsel  for  the  cross 
petition  ought  to  begin ;  for  the  other  petition  was  of  course.[2] 

(a)  6  Jur.  478.    S.  C.  but  ^ti.  f  misreported  1  Y.  &  C.  C.  C.  265. 
{h)  Ante,  p.  442. 

[1]  Upon  a  bill  filed  for  the  purpose  of  obtaining  n  deolaration  of  the  rights  of  Ihe 
i^pointees  of  a  peiMual  fund,  under  a  will  ezscnted  in  puimance  of  a  power  of  ap- 
pointmenty  it  was  held  that  the  party  interested  m  de&uR  of  appointment  was  a 
necessary  party  to  the  suit    Qtaet  v.  Ttrringtm,  1  CoUyer  3.  S.  C.  2  CoUyer  S3. 

[2]  The  gtnml  rale  is  thai  a  party  exceptittg»  or  prssentiag  a  petition  m  the 
natare  of  ezeeptionS|  is  entitled  to  begin.  Where  there  wen  two  petitions^  the  one 
Vol     I.  88 
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Mr.  Bacon  for  the  petition. 

tllT.  James  Parker  for  the  cross*  petition. 


[•806]  *Arnold  v.  Arwold, 

1847:  April  30. 

"  The  last  of  several  answers,**  in  the  66th  Order  of  May  1845,  and  "  the  laat  an- 
swer" in  the  68th  Order,  mean  the  last  answer  that  is  required  to  be  put  in  be- 
fore a  replication  can  be  filed.' 

Pistinctien  between  evasion  of  the  General  Ordan  and  irregolarity. 

The  Plaintiff  having  been  served  by  a  Defendant  whose  an- 
swer had  become  sufficient  more  than  four  weeks,  with  notice  of 
motion  to  dismiss  the  bill  for  want  of  prosecutioni  obtained,  as 
of  course,(a)  an  order  for  leave  to  amend  the  bill,  there  being 
several  other  Defendants  against  whom  subpaenas  were  prayed 
who  had  not  answered.  Whereupon  the  defendant  who  had 
answered,  moved  to  discharge  that  order  for  irregularity,  on  the 
ground  that  his  answer  being  the  last  which  had  been  filed,  and 
more  than  four  weeks  having  elapsed  since  it  was  to  be  deem- 
ed sufficient,  an  order  for  leave  to  amend  could  only  be  regular- 
ly obtained  upon  a  special  application.  The  motion  having  been 
refused  by  the  Master  of  the  Rolls,  was  now  renewed  by  way  of 
appeal  before  the  Lord  Chancellor. 

Mr.  Cooper  and  Mr.  Hare  for  the  motion. 

Mr.  Elderton  contra. 

prayinijr  a  confirmation  of  the  Master's  report  appointing  a  reoeiver ;  the  other  pray- 
ing a  reference  back  to  the  Master  to  review  hi*  report ;  and  the  coonsel  for  the 
first  petition  claimed  the  right  to  begin,  and  cited  The  Matter  of  Bariatinsky,  the 
Vice-Chancellor  said,  although  such  might  be  the  practice  m  Lnnaoy,  it  was  clear- 
ly not  the  practice  in  Ch&ncery.  Sturges  v.  Pal§y,  V.  C.  Eng.  June  1845. 1  Rep- 
tCott.  68. 

(a)  The  General  Order  of  April  13tb,  1847,  prohibiting  th«t  prMtioe,  had  not 
then  been  published. 


CASES  IN  CHANCERY.  806 

1847.— Arnold  ▼.  Ajnold. 

The  first  question  was  whether  in  the  sixty-sixth  General 
Order  of  May  1845,  which  provides  that  an  order  for  leave  to 
amend  a  bill  may  be  obtained  by  the  Plaintiff  at  any  time  before 
filing  a  replication,  and  within  four  weeks  after  the  answer,  or 
the  last  of  several  answers,  is  to  be  deemed  sufficient,  the  words 
^^  the  last  of  several  answers,"  and  in  the  sixty-eighth 
Order  *the  words  '<  the  last  answer,''  meant  the  last  an-  [*806] 
swer  actually  put  in,  or  the  last  answer  of  all  the  De- 
fendants who  were  required  to  answer ;  the  Plaintiff  contend- 
ing for  the  latter  construction,  the  Defendant  for  the  former. 
Daltonv.  Hayier{a)  .^ :    :      't 

But  it  was  further  contended  on  the  part  of  the.  Defendant, 
that  even  if  the  latter  construction  should  prevail,  the  order  in 
question  was  still  irregular,  inasmuch  as  the  Plaintiff  had  taken 
no  steps  to  get  in  the  answers  of^  the  Defendants  who  had  not 
answered,  not  having  even  served  them  with  subpcBnas ;  and, 
therefore,  that  their  answers  could  not  be  treated  as  answers 
within  the  spirit  of  the  General  Order  which  had  been  referred 
to.    King  of  Spain  v.  HidleUjlfi)  Cooke  v.  Betham.{c) 

The  Lord  Chancelloh. — Both  these  Orders  evidently  con- 
template a  case  in  which  the  Plaintiff  is  in  a  situation  to  put  the 
cause  at  issue — ia  which  the  suit  is  in  a  state  for  a  replication 
to  be  filed.  I  think,  therefore,  it  is  clear  that  '^  the  last  answer" 
must  mean  the  last  answer  to  be  put  in  previous  to  replication. 
The  other  construction  would  lead  to  great  inconvenience ;  the 
right  of  the  Plaintiff  to  amend  would  be  continually  changing 
as  the  Defendants  successively  put  in  their  answers. 

It  is  contended,  however,  in  this  case,  that  according  to  either 
construction,  the  order  in  question  must  be  discharged  ;  because, 
though  there  are  other  answers  to  be  put  in,  the  Plaintiff  has 
not  taken  any  steps  to  get  them  in,  and  it  is  insisted  that  he  can 
derive  no  benefit  from  his  own  default.  But  the  notice 
of  motion  is,  that  *the  order  may  be  discharged  for  [*807J 
irregularity  ;  and  though  I  think  that  the  course  which 

(a)  7  Beay.  586.  (c)  1  C.  P.  Cpop.  403. 

(»)  3  Sim.  338. 
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the  Plaintiff  has  taken  is  an  evasion  of  the  General  Orders,  and 
I  should,  on  that  ground,  have  discharged  the  order,  if  the  notice 
of  motion  had  been  to  discharge  it  generally,  yet  as  he  is  within 
the  letter  of  those  Orders,  I  do  not  think  that  his  course  has  been, 
strictly  speaking,  irregular,  and,  therefore,  as  the  motion  stands 
at  present,  I  must  refuse  it,  though  if  the  words  '<  for  irregular- 
ity" had  been  omitted,  I  should,  for  the  reason  I  have  stated,  have 
discharged  the  order. 


In  consequence  of  this  intimation,  it  was  arranged  by  consent, 
that  the  notice  of  motion  should  be  considered  as  amended,  and 
the  order  was  discharged. 
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THE  PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

See  Amkuity,  3. 

Official  Asbignu. 


ACCOUNT. 

An  account  between  a  banker  and  his  cus- 
tomer, coDsiflting  of  three  items  only  and  in- 
terest, held  not  to  be  a  proper  sqtject  for  a 
bill  in  equity.    FoUy  y.  Hill  399 


ADMINISTRATION  SUIT. 

Mere  neglect  of  dnty  in  an  ezecntor,  as, 
for  instance,  the  omission  to  inyest  balances 
pursuant  to  a  direction  in  the  will,  \i  unac- 
companied by  fraud,  is  not  such  misconduct 
as  tu  disentitle  him  to  the  general  costs  of  a 
suit  for  the  administration  of  the  estate,  al- 
thoujrji  it  may  subject  him  to  the  costs  of  so 
much  of  the  suit  as  was  occasioned  by  such 
neglect     Heighington  y.  Or  ant.  600 


AFFIDAVIT. 

I.  Annexed  to  BiVL 

Where  an  act  of  parliament  re qnired  that 
to  all  bills  which  abuuld  be  filed  vnder  iu 


provisions  an  affidavit,  of  a  certain  form, 
should  be  annexed  :  Held,  that  it  was  no  ob- 
jection to  an  affidavit,  which  had  been  an- 
nexed to  a  bill  filed  under  the  Act,  that  it 
had  been  sworn  three  days  before  the  bill  was 
filed.     Walker  v.FletchetK   .  115 


11.  /it  oppoeiiion  to  Answer, 

1.  An  order  made  under  5  Vict.  c.  5.  s.  4, 
to  restrain  the  transfer  of  stock,  continues  in 
force,  until  discharged,  after  a  bill  has  been 
filed  for  the  same  purpose :  and  on  a  motion 
being  afterwards  made  to  discharge  it,  the 
Court  will  allow  affidavits  to  be  read  as  well 
in  opposition  to  the  answer,  if  then  filed,  as 
in  support  of  it.     In  re  Marquis  of  Hertford. 

203 

2.  Where  a  Plaintiff  moves  npon  the  an- 
swer, he  is  not  allowed  to  verify  by  affidavit 
any  allegation,  in  the  bill,  of  a  fact  connect- 
ed with  his  title,  though  such  allegation  bo 
neither  admitted  nor  denied  by  the  answer. 

Where  the  bill  set  forth  a  letter  as  contain- 
ing an  admission  of  the  Plaintiff's  title,  aji4 
which  it  charged  to  have  been  written  by  the 
Defendant,  but  the  Defendant,  who  WM  very 
old  and  nearly  blind^  stated  that  such  a  letter 
might  have  been  written  by  somebody  about 
him,  but  that  to  the  best  of  his  recollection 
and  belief  he  had  never  written  such  a  let- 
ter :  Held,  on  a  motion  for  production  of  do- 
cuments, that  the  letter,  with  an  affidavit  of. 
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ito  being  in  the  Defendant's  handwriting* 
could  not  be  admitted  as  evidence  of  the 
Plaintiff's  title  for  the  purpose  of  the  motion. 
Edwards  y,Jone9.  501 

See  General  Orders. 

Productiom  or  Documents. 


AGREEMENT. 

See  Stamp. 

Voluntary  Sbttlkment,  2. 


ALIEN. 

See  Lunatic,  1. 

ALIENATION  (RESTRAINT  OF.) 

See  Anticipation. 

AMENDMENT. 

I.  O/BiU, 

See  General  Orders. 
Practice- 

n.  Of  Patent  Boll 
See  Patent. 

ANNUITY. 

1.  A.,  by  several  deeds  of  the  same  date, 
granted,  for  valuable  considerations,  several 
annuities  or  rent-eharges  for  lives,  to  be  issu- 
ing and  payable  out  of  certain  real  estates,  of 
which  he  w&s  the  owner,  reserving  to  himself 
and  his  heirs,  in  each  case,  a  power  to  repur- 
chase the  annuity,  on  payment,  at  three 
months'  notice,  of  the  original  price,  together 
with  a  half-yearly  payment  of  it  in  advance. 
Each  annuity  was  secured  by  the  personal 
covenant  of  the  grantor,  by  clauses  of  dis- 
tress and  entry  in  case  it  should  be  a  certain 
number  of  days  in  arrear,  and  by  a  warrant 
of  attorney  to  confess  judgment  against  the 
grantor  for  double  the  original  price.  And  by 
another  deed  of  even  date  which  recited  the 
annuitins  as  being  respectively  subject  to  a 
"  proviso  for  redemption  or  repurchase,"  the 
real  estates  on  which  they  were  charged'  were 
conveyed  to  trustees  for  a  term  of  years,  with 
a  power  of  sale  to  secure  the  regular  pay- 
ment of  them,  and,  subject  thereto,  on  trust 
for  the  grantor.    The  grantor  by  his  will 


charged  his  real  estates  in  ai4  of  bis  penoaal 
estate  with  the  payment  of  his  debts,  other 
than  mortgage  debts,  an|i,  subject  thereto* 
devised  them  in  strict  settlement. 

Held,  (reversing  the  judgment  below,)  that 
the  annuities  were  to  bo  treated  as  secoriUes 
for  the  repayment  of  loans,  and  consequently 
that  the  value  of  them  (there  being  no  per- 
sonal assets  for  their  payment)  was,  by  virtue 
of  the  will,  a  charge  upon  the  corpus  of  the 
real  estates,  and  that  the  tenant  for  life  of  the 
real  estates,  as  between  him  and  the  remain- 
der-man, was  only  liable  to  keep  down  the 
interest  on  such  value.     Bulwer  v.  AxtUtf. 

2.  Upon  a  devise  of  real  estates  in  trust, 
to  receive  the  rents,  and  thereout  to  pay  to 
the  testator's  widow  an  annuity,  aud  *'  from 
and  immediately  after"  her  death  to  convey 
the  estates  to  his  three  sisters.  Held,  (rever- 
sing the  decision  below),  that  the  annuity  was 
a  charge  only  on  the  rents  which  accrued  du- 
ring the  life  of  the  widow,  and  not  on  the  cor- 
pus of  the  estates.     Foster  v.  Smith.       G29 

3.  Gift  of  an  annuity  of  3002.  to  the  tetU- 
tor's  three  daughters  and  the  survivors  and 
survivor,  with  a  gift  over,  to  the  last  survivor, 
of  the  sum  set  apart  to  answer  the  annuity. 
After  the  death  of  one  of  the  daughtera,  the 
fund  set  apart  was  lost  by  the  misconduct  of 
the  trustee,  and  the  annuity  remained  unpaid 
for  the  rest  of  the  lives  of  the  other  two :  bai 
after  their  deaths  a  sum  of  money,  forming 
part  of  the  residue,  but  of  less  amount  thau 
the  original  fund,  becoming  available,  Heldt 
that  such  sum  was  to  be  apportioned  rateafaly 
between  the  arrears  due  to  the  two  surviving 
daughters  respectively  at  the  time  of  the 
death  of  that  one  of  them  who  died  first,  and 
the  sum  originally  set  apart,  and  which  be- 
longed to  the  last  survivor.  Innes  v.  MUeh- 
ell.  710 

ANNULLING  FIAT. 

See  Bankrupt,  5. 


ANSWER. 

See  Pleading,  1. 

Supplemental  Answer. 


ANTICIPATION  CLAUSE. 

1.  Gift  by  will  of  leasehold  and  other  per- 
sonal estate  to  trustees  in  trust  to  pay  the 
rents,  &c.  to  such  person  or  persons  as  a  mar- 
ried woman  should,  by  writing  under  her 
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htiid  from  time  to  time,  bat  not  by  way  of 
aaticipatioD,  appoint,  and,  in  defanlt  of  such 
appointment,  or  bo  far  as  the  eame  should  not 
extend,  into  her  proper  hands  for  her  sole  and 
separate  use,  with  a  direction  that  her  re- 
ceipts, notwithstanding  coverture,  should  be 
good  discharges,  and,  after  her  death,  in  trust 
for  her  children.  Held,  upon  the  particular 
terms  of  the  gift,  that  the  restraint  on  antici- 
pation applied  to  an  assignment,  by  the  mar- 
ried  woman,  of  her  separate  estate  as  well  as 
to  an  appointment  in  execution  of  her  power, 
notwithstanding  the  will  did  not  provide  that 
her  receipts  aUfnt  should  be  good  dischargee. 
Brown  ▼.  Bamford.  630 

2.  A  court  of  equity  will  give  effect  daring 
coverture  to  a  clause  in  restraint  of  aliena- 
tion, annexed  to  a  gift  to  a  married  woman 
for  her  separate  use,  whether  the  subject  of 
the  g^ft  be  real  or  personal  estate,  and  whe- 
ther it  be  in  fee  or  only  for  life.  Baggett  v. 
Meux.  627 

APPEAL. 

1.  SemhU,  where  a  decision  of  the  Court 
of  Review  is  brought  under  the  review  of  the 
Lord  Chancellor  by  a  simple  appeal  petiUou, 
without  a  special  case,  no  appeal  lies  from 
his  decision  to  the  House  of  Lords. 

Where  the  Court  of  Review  had  commit- 
ted a  party  for  a  contempt,  and  had  afterwards 
restrained  him  by  injunction  from  prosecuting 
an  action  for  false  imprinonment  against  the 
Plaintiff,  who  obtained  the  order  of  commit- 
ment, the  Lord  Chancellor,  upon  both  the  or- 
ders being  brooght  under  his  review  by  a  sim- 
ple appeal  petition,  without  a  special  case, 
discharged  the  order  for  the  injunction,  on  the 
ground  that  doubts  might  be  entertained  whe- 
ther the  form  of  the  proceeding  before  him 
admitted  of  an  appeal  from  his  decision  to  the 
House  of  Lords,  whereas  a  writ  of  error 
would  lie  from  that  of  the  court  of  law^  Ex 
parte  Van  Sandau-  445 

2.  Where  an  order  of  this  Court  made  in 
pursuance  of  an  Order  of  the  House  of 
Lords,  reversing  the  decree  below  and  dis- 
missing the  bill  with  costs*  had  omitted  to  di- 
rect repayment  of.  a  sum  of  money  which 
had  been  paid  by  the  Defendants  to  the 
Plaintiff  under  the  decree  pending  the  ap- 
peal ;  the  Court,  on  the  petition  of  the  De- 
fendants, made  a  farther  substantive  order  for 
&ach    repayment.      Thorpe   v.    Mattingley. 

443 

See  Court  or  Review* 
Impcetinknce. 
Rehearing. 


Riout  to  BBGur. 
Stav  of  Exbcotion. 


ATTACHMENT. 

It  is  no  objection  to  the  regularity  of  a 
writ  of  attachment,  that  another  similar  writ 
has  previously  issued  against  the  same  party, 
bat  which  has  not  been  acted  on.  Andrewe 
V.  Walton,  619 

See  Paotbr. 

Pro  Confesso,  3. 


ATTORNEY-GENERAL. 

See  Charity. 
Costs,  L 
Scheme. 
Trustees. 


BANKER. 

See  Account. 
Bankrupt,  4»' 
Construction,  IV.  5. 
Stat,  of  Limitations. 


BANKRUPT. 

1.  A  creditor,  whose  debt  was  secured  by 
the  joint  and  several  covenants  of  two  part- 
ners in  trade,  and  also  by  a  mortgage  on  part 
of  the  joint  property,  admitted  to  prove  his 
debt  against  the  separate  estate  of  each,  with- 
out surrendering  or  realising  his  mortgage  se- 
curity.   In  re  Flummer.  56 

2.  A  deposit  of  a  policy  of  assurance  by 
way  of  security  for  a  debt,  made  previously 
to  the  commission  of  an  act  of  bankruptcy  by 
the  depositor,  and  notified  to  the  insarance 
company,  by  the  party  with  whom  the  deposit 
was  made,  previously  to  the  issuing  of  the 
fiat,  thouffh  subsequently  to  the  act  of  bank- 
ruptcy :  Held  valid  as  against  the  assignees 
under  the  fLSc  3  Vict,  c  29.,  it  not  appearing 
that,  at  the  time  the  notice  was  given  to  the 
company,  the  party  giving  it  was  aware  of  an 
act  of  bankruptcy  having  been  committed. 
In  re  Sty  an.  •  105 

3.  An  Innkeepert  who  was  a  widow,  having 
died  intestate,  two  of  her  children,  a  son  and 
daughter,  toojt  possession  of  her  furnitore  and 
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stock  in  trftd#,  and  carried  on  her  bannees  in 
their  own  .names  for  two  years  after  her 
.  death,  during  which  time  they  paid  her  fune- 
ral expenses  and  some  of  her  debts,  but  with- 
out talung  oqt'  administration  to  her  estate, 
and,  at  the  end  of  that  time,  became  bank- 
rypts,  the  daughter  having  a  few  months  pre- 
.viopsly  retired  from  the  business,  and  sold  her 
^hare  of  it  to. the  son.  Another  of  the  cbil- 
•dren  then  took  out  administration  to  the  in- 
testate, and  claimed  that  part  of  her  furniture 
and  stock  in  trade  .which  still  remained  in 
specie  ;  but,  Held  that  it  belonged  to  the  as- 
signees, as  having  been  in  the  order  and  dis- 
position of  the  son  at  the  time  of  his  bank- 
ruptcy.   In  re  Thomat,  159 

4.  A  customer  of  a  banking  firm,  whose 

CBtice  it  was  to  receive  deposits,  at  their 
king-house,  of  boxes  of  securities  belong- 
ing to  their  customers,  for  safe  custody,  lent 
part  of  the  securities  contained  in  his  box  to 
the  firm,  upon  an  undertaking  to  replace 
them  in  three  months,  or  sooner  if  required  ; 
and  he  afterwards  lent  other  part  of  such  se- 
curities to  J.  W.,  one  of  the  partners  in  the 
firm,  on  his  own  separate  account,  other  se- 
curities being  on  both  occasions  deposited  by 
the  respective  borrowers,  according  to  agree- 
ment, in  pledge  for  those  which  were  borrow- 
ed. AAer  the  expiration  of  three  months 
ftom  the  time  of  the  first  loan  the  firm,  with 
the  consent  of  the  customer,  deposited  other 
securities  in  the  box  in  exchange  for  those 
first  pledged,  and  afterwards  became  bank- 
rupt, when  it  appeared  that  the  customer  had 
been  regularly  credited  in  the  books  of  the 
firm  with  interest  on  all  the  securities  borrow- 
ed, but  ihat  J.  W.  had,  without  the  knowledge 
either  of  his  co-partners  or  the  customer,  ab- 
stracted the  securities  pledged  by  himself 
upon  the  second  loan,  and  had  applied  the 
proceeds  to  his  own  individual  use. 

Held^  Ist,  that  the  value  of  the  securities 
lent  to  the  firm  was  not  a  contingent  debt 
within  the  fifty-sixth  section  ol  6  G.  4.,  and 
that,  as  there  bad  been  no  demand  for  their 
replacement  before  the  bankruptcy,  the  cus- 
tomer had  no  proveable  debt  in  respect  there- 
of, either  against  the  joint  estate  or  any  of 
the  separate  estates. 

Sdly,  that  the  firm  was  not  responsible  for 
the  abstraction  by  J.  W.  of  the  secarities 
pledged  upon  the  second  loan,  although  the 
key  of  the  box,  as  well  as  the  box  itself,  was 
left  in  the  custody  of  the  firm,  inasmuch  as 
it  did  not  appear  that  the  firm  had  any  au- 
thority terpen  the  box  or  to  examine  its  con- 
tents: and  consequently  that  the  customer 
had  no  right  of  proof,  in  respect  of  the  second 
loan,  against  the  joint  estate,  but  only  against 
the  separate  estate  of  J.  W. 


And,  stwhU^  oven  if  the  fiim  had  been 
chargeable  for  the  abstraction  on  the  groand 
of  negligence,  the  claim  would  have  been 
only  a  claim  for  unliquidated  damages,  and 
therefore  not  proveable  against  the  joint  es- 
tate.   E9  parte  Eyre,  in  re  Wright,        227 

5.  If  a  bankrupt  has  failed  to  conuneDce 
any  action,  suit,  or  other  proceeding  to  annol 
the  fiat  within  the  time  limited  for  that  pur- 
pose by  the  twenty- fourth  section  of  5  &  6 
Vict.  c.  123.  the  Court  of  Review  has  no  dis- 
cretionary jurisdiction  to  entertain  a  petitioD, 
presented  after  that  time  has  expired,  to  annul 
the  fiat,  however  satisfactorily  the  delay  may 
be  accounted  for.    In  re  ThoroUL  239 


BOARDERS. 
See  Grammak  School,  2. 

bre:ach  of  trust. 

See  Administration  Suit. 


CHARGE  OF  DEBTS. 
See  Construction,  IV.  2. 

CHARITY. 

1.  A  testator  in  dii^oshig  of  "  the  property 
of  which  he  should  be  posMssed  at  bis  death 
after  payment  of  debts  and  expences,'*  made 
several  specific  and  pecuniary  bequests,  and 
then  directed  his  executors,  amongst  other 
things,  to  purchase  and  prepare  for  the  ulti- 
mate deposit  of  his  own  body,  and  for  the  re- 
moval and  deposit  of  the  remains  of  his 
parents  and  sister  then  lying  interred  in  a 
certain  churchyard,  a  certain  piece  of  uncoa- 
secrated  ground  then  belonging  to  another 
person,  on  which  they  were  **  to  build  a  soit- 
able,  handsome,  and  durable  monument,  the 
expense  to  be  met  and  provided  from  the  sur- 
plus property  that  should  remain  after  pay- 
ment of  the  above  legacies  and  bequests,  &c.*' 
After  which  he  gave  **  the  remainder  of  his 
pfoperty  to  the  government  of  Bengal,  to  be 
applied  to  charitable,  beneficial,  and  public 
works,  at  and  in  the  city  of  Dacca  in  Bengal, 
for  the  exclusive  benefit  of  the  native  inhabi- 
tants, in  such  manner  as  they  and  the  govern- 
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ment  niffht  regard  as  mwt  conduciTe  to  that 
end.V 

HM^  first,  that  the  direction  as  to  the 
monament  was  act  a  charge  upon  the  resi- 
dae,  hot  a  hequest  of  such  integral  part  of  the 
residue  as  wonld  be  necessa^  for  carrymg 
the  direction  into  effect  Secondly,  that  even 
SQppoeing  that  direction  to  be  Toid,  it  did  not 
invalidate  the  subsequent  bequest  to  the  gov- 
ernment of  Bengal,  if  otherwise  valid,  inas- 
mach  as  the  sum  necessary  for  carrying  the 
direction  as  to  the  monument  into  effect,  was 
capable  of  being  ascertained.  Thirdly,  that 
the  bequest  to  the  government  of  Bengal  was 
a  good  charitable  bequest. 

Whether  the  direction  as  to  the  monument 
is  void,  qu(Bre  ?    Mitford  v.  Reynolds.     Ib5 

3.  Where  a  legacy  was  given  by  a  will  to 
A.  Bu  "  to  be  applied  to  the  use  of'  a  certain 
Roman  Catholic  College,  and  A.  B.  died  in 
the  testator's  lifetime,  the  Court  on  being  sat- 
isfied of  the  respectability  and  permanent 
character  of  the  institution,  ordered  the  lega- 
cy to  be  paid  to  the  President  qf  the  College, 
who  was  the  officer  intrusted  with  the  man- 
agement of  its  pecuniary  affairs,  without  re- 
quiring any  scheme  to  be  settled,  although 
the  Attorney-General  asked  for  one.  WaUh 
V.  Oladslone.  290 

3.  Observations  on  the  doctrine  of  limiting 
the  participants  in  a  fund  devoted  to  the  poor 
of  a  parish,  to  those  who  are  not  in  receipt  of 
parochial  relief. 

SembU.  A  sounder  rule  is  to  administer 
tha  charity  according  to  the  ordinary  rule, 
and  leave  to  chance  to  what  extent  it  may 
operate  to  the  relief  of  the  poor  rato. 

The  order  of  reference  to  approve  of  a 
scheme,  in  such  a  case,  contained  a  special 
authority  to  the  Master  to  include  provisions 
for  educating,  clothing,  and  apprenticing  the 
children  of  the  poor,  advancing  sums  by  way 
of  loan,  &.C. 

Sketch  of  scheme  pursuant  to  such  order. 

Semble,  A  decree,  containing  a  declara- 
tion as  to  the  proper  mode  of  applying  the 
income  of  a  charity  estate  with  reference  to 
the  founder's  deed,  need  not  be  reheard,  in 
order  to  enable  the  Court,  on  the  hearing  of  a 
subsequent  information,  to  make  a  di&rent 
prospective  declaratipn  in  reference  to  the 
same  question.    Attorney -Otntr at  v.  BovilL 

762 
See  GiuMMAR  School. 
Practice. 


COLLATERALS. 

See  Sncino  Pbrvoriunok. 
Vol.  I. 


COMMITTEE. 

See  Recognizance. 

COMPOSITION  DEED. 

Where  a  composition  deed  between  a  debt- 
or and  his  creditors  provides,  that  those  who 
come  in  under  it  shall  thereby  release  their 
debts,  a  lien  creditor  cannot  realize  his  lien 
and  prove  for  the  difference,  but  if  he  elects 
to  take  the  benefit  of  the  deed,  must  first  give 
up  the  property  on  which  he  claims  the  lien. 
Buck  V.  Skippam.  694 

CONSTRUCTION. 

L  Annuity  Deedi — See  Annuity,  1.*« 

II.  Power  of  Appointment. 

A  testator  bequeathed  1700/.  stock  to  trus- 
tees, in  trust  to  pay  the  dividends  to  J.  C.  and 
S.  his  wife,  during  their  lives,  and  the  life 
of  the  survivor,  and  after  their  decease,  then 
in  trust  to  transfer  or  pay  over  the  stock  unto 
their  children;  in  such  shares  aud  proportions 
as  the  survivor  of  them,  J.  C.  and  S.  his  wife 
by  his  or  her  last  will,  should  direct  or  appoint. 
At  the  death  of  the  testator,  J.  C  and  S.  had 
three  children  living.  After  the  deaths  of  S. 
and  two  of  those  children,  J.  C,  by  will,  ap- 
pointed the  whole  fond  to  the  only  surviving 
child.  /fe/J,  a  good  appointment.  Woodcock 
V.  Renneek.  72 

III.  Settlement, 

By  a  marriage  settlement  a  sum  of  money, 
the  property  of  the  wife,  was  vested  in  trus- 
tees in  trust  for  the  separate  use  of  the  wife 
during  her  life,  and  after  her  decease  in  trust 
for  the  husband  during  his  life,  and  after  the 
death  of  the  survivor,  upon  certain  trusts  for 
the  children,  and  in  default  of  children,  who 
being  sons,  should  attain  twenty-one,  or, 
being  daughters,  should  attain  that  age  or 
marry,  in  trust  for  such  person  or  persons  as 
the  wife  should,  notwithstanding  her  cover- 
ture, by  deed  or  will  sppomt,  and  m  default 
of  appointment,  in  trust  to  pay  and  transfer 
the  same  to  the  executors  or  administrators  of 
the  wife.  Held,  reversing  the  decree  below, 
that  under  the  ultimate  limitation  to  the  ex- 
ecutors or  administrators  of  the  wife  the  ftmd 
did  not  belong  to  the  next  of  kin  of  the  wife 
in  exclusion  of  the  husband,  but  passed  to  the 
administratrix  of  the  wife  as  part  of  her  gen- 
eral personal  estate.    Daniel  v.  Dudley.      1 
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See  Specific  Performance. 
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IV.  Will. 

1.  A  testator  began  his  will  by  bequeathing 
the  whole  of  his  property  to  his  wife  for  life, 
and  afterwards  to  be  eqaally  divided  between 
his  children.  He  then  gave  to  each  of  his 
children  and  to  his  wife  soma  pecuniary  and 
specific  legacies,  and  afterwards  bequeathed 
as  follows.  "  The  property,  my  house  21. 
North  Street,  St.  M arylebone,  let  on  lease  at 
48/.  a  year,  1000/.  new  4  per  cents.,  1500/.  in 
the  3  per  cent,  consols,  645/.  in  the  threes 
reduced,  and  .20/.  per  annum  in  the  longtin- 
nuities,  all  this  I  give  to  my  wife,  with  the 
residue  and  iutereet,  should  there  be  any." 
Held,  that  the  widow  took  a  life  interest  only 
in  the  general  residue,  including  the  particu- 
lars enumerated  in  the  concluding  clause, 
bntnhat  of  those  particulars  she  was  entitled 
to  the  enjoyment  in  specie.    Vavgkan  y.  Btiek* 

lb 

3.  A  testator  began  his  will  by  directing 
that  all  his  just  debts,  funeral  and  testamen- 
tary expenses,  should  be  fully  paid  and  satis- 
fied. He  then  devised  all  his  real  estate  to 
his  daughter  and  her  issue  in  strict  settle- 
inent ;  and  after  giving  one  specific  and  one 
pecuniary  legacy,  he  gave  all  the  residue  of 
his  personal  estate  (after  aud  subject  to  the 
payment  of  all  his  just  debts,  funeral  and  tes- 
tamentary expenses,  and  the  legacies  before 
bequeathed)  to  his  said  daughter.  Held,  re- 
,Tersingthe  judgment  below,  that  the  conclude 
ing  clause  of  the  will  was  not  sufiScient  to 
rebut  the  presumption,  arising  from  the  first, 
of  an  intention  to  charge  the  real  estate  in  aid 
of  the  personalty  with  the  debts.  Price  v. 
North.  85 

3.  A  devise  to  the  second  son  of  Edward 
Weld,  of  Lulworth,  held,  upon  the  context 
of  the  will  and  upon  extrinsic  evidence  as  to 
the  state  of  the  Weld  family  and  the  decree 
of  the  testator's  acquaiutance  with  the  difier- 
ent  members  of  it,  to  mean  a  devise  to  the 
second  son  of  Joseph  Weld,  of  Lulworth,  al- 
though there  was  a  person  named  Edward  Jo- 
seph Weld,  (the  eldest  son  of  Joseph  Weld,) 
who  resided  with  his  father  at  Lulworth,  and 
who  usually  went  by  the  name  of  Edward 
only,  and  although  a  former  will  of  the  testa- 
tor, made  several  years  before  the  will  ill 
question,  contained  a  devise  to  the  same  Jo- 
seph Weld,  by  his  right  name.  Blundell  v. 
Gladstone.  279 

4.  Under  a  gift  of  a  sum  of  money  "  to  my 
daughter  J.  H.,  to  be  employed  for  her  use  in 
tho  following  manner;"  accompanied  by  a 
direction  thai  the  fund  should  be  invested 
and  the  interest  only  paid  to  the  daughter 


daring  her  life,  and  in  ease  ahe  should  marry 
and  have  children,  then  the  principal  to  be 
divided  amongst  sneh  children.  Held,  npon 
the  construction  of  the  whole  will,  the  daugh- 
ter having  died  without  children,  that  her  per- 
sonal representative,  and  not  the  residuary  le- 
gatee, was  entitled  to  the  fund.  CampbeU 
V.  BrovDtarigg,  301 

5.  A  testator's  balance  at  his  bankers  held, 
upon  the  construction  of  his  will,  to  pass  un- 
der the  words  "  ready  money."  Parlcer  v. 
Marehant.  356 

See  Will. 


CONSTRUCTIVE  NOTICE. 
See  Notice. 

CONSTRUCTIVE  REVOCATION. 

See  Revocation. 

CONTINGENT  DEBT. 
See  Bankkupt,  4. 

COPYHOLD. 

See  Frebbench. 


CONTEMPT. 

1.  A  single  judge  of  the  Court  of  Reviewi 
when  sitting  as  the  Court,  has  power  to  com- 
mit for  contempt. 

Whether  the  Court  of  Review  has  juris- 
diction to  restrain  a  party  whom  it  has  com- 
mitted for  a  contempt,  from  suing  the  party 
who  obtained  the  order  of  commitment  in  an 
action  for  false  imprisonment,  qm^re.  Ex 
parte  Van  Sandaa,  445 

2.  An  order  of  commitment  ought,  in  strict^ 
ness,  to  be  prefaced  by  an  express  adjudica- 
tion that  the  act  complained  of  is  a  contempt : 
but  the  absence  of  such  adjudication  is  not  a 
ground  for  discharging  such  an  order  for 
irregularity. 

It  is  not  irregular  to  engraft  upon  an  order 
of  commitment  an  order  that  the  party  com- 
mitted shall  pay  the  costs  of  his  contempt; 
but  if  the  order  extend  to  charges  and  expen- 
ses as  well  as  costs,  it  is  to  that  extent  irre- 
gular.   Ex  parte  Van  Sandau.  605 

3.  Whether  the  diacharge  tmder  the  48  6. 
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3.  e.  123.  of  a  party  detained  nnder  process  of 
contempt  for  nonpayment  of  costs  under  20/. 
has  the  effect  of  clearing  his  contempt  so  as 
to  entitle  him  to  move.  Quare.  Oldfield 
T.  Cobbett.  613 

See  Appeal,  1. 
.  Pauper. 
Pro  CoNrBsso. 
Waiver. 


CONVERSION  OF  RESIDUE. 
See  Construction.  IV.  I. 


CORPORATION. 

The  rule  that  a  suit  by  individual  share- 
holders iu  an  incorporated  Company,  com- 
plaining of  an  injury  to  the  corporation,  can- 
not be  maintained,  if  it  appears  that  the 
Plaintiffi  have  the  means  of  procnring  a  suit 
to  be  instituted  in  the  name  of  the  corpora- 
tion itself,  applies  equally  whether  the  sub- 
ject-matter of  complaint  be  an  act  or  transac- 
tion which  is  merely  voidable  at  the  discretion 
of  a  majority  of  shareboldora,  or  an  act  or 
transaction  absolutely  illegal,  and  incapable 
of  being  con6rmed  by  such  majority. 

The  Court  will  not  entertain  a  bill  by  share- 
holders in  an  incorporated  Company,  seeking 
merely  to  restrain  the  directors  de  facto  from 
acting  as  such  on  the  sole  ground  of  the  al- 
leged invalidity  of  their  title  to  their  offices. 

A  general  demurrer  to  a  bill  by  two  mem- 
bers of  an  incorporated  railway  company,  in 
their  individual  characters,  against  the  cor- 
poration and  twelve  other  members  who  were 
alleged  to  have  usurped  the  office  of  directors, 
and  to  be  exercising  the  functions  thereof,  as 
a  majority  of  the  governing  body,  injuriously 
to  the  interests  of  the  company,  praying  that 
those  twelve  Defendants  might  be  restrained 
from  acting  as  directors,  and  might  be  order- 
ed to  deliver  the  common  seal,  and  the  pro- 
perty, and  books  of  the  company  in  their  pos- 
session,  to  six  other  persons,  who  were  al- 
leged to  be  the  only  duly  constituted  directors, 
was,  on  both  the  above  grounds,  allowed. 
Moxley  v.  AUton,  790 


COSTS. 

I.  Of  Attomey'OMeraL 

The  taxed  costs  of  the  Attorney-General  and 
the  Commissioners  ibr  the  Redaction  of  the 
National  Debt,  upon  applications  under  the 
66  O.  3.  c.  60.,  ar«  aa  a  general  role,  to  be 


paid  out  of  the  fund  recovered.      Inre  HoU 
land,  379 


IT.  Of  Cross  BOl. 

Where  the  Plaintiff  in  an  original  cause, 
after  putting  in  an  answer  to  a  cross  bill  for 
discovery,  dismisses  his  own  bill  before  the 
hearing,  the  Court  has  not  only  no  power  nn- 
der the  41st  order  of  August,  1841,  to  give 
the  Plaintiff  in  the  croKs  bill  his  costs,  but  the 
Defendant  to  the  cross  bill  has  a  right  to  be 
paid  his  costs  of  the  answer  by  the  Plaintiff, 
according  to  the  old  practice.  Westfield  v. 
Skiptoith,  277 


III.  Of  Official  and  Provisional  AssigTues, 

1.  When  the  provisional  assignee  under  the 
Insolvent  Act  is  made  a  Defendant  in  that 
character  to  a  hill  of  foreclosure,  in  respect 
of  the  equity  of  redemption,  he  is  not  entitled 
to  his  costs  from  the  Plaintiff,  although  be  may 
have  received  no  assets  of  the  insolvent  where- 
with to  pay  them.    Appleby  v.  Duke.      272 

2.  An  official  assignee,  made  Defenduit 
to  a  foreclosure  suit,  as  representing  the  in- 
terest of  a  mesne  incumbrancer  who  had  be- 
come bankrupt,  held  not  to  be  entitled  to  his 
costs  from  the  Plaintiff,  although  he  disclaim- 
ed absolutely  at  the  hearing.  Clarke  v.  Wil" 
mot.  276 

rV.  Of  SJwrt'hand  Writer's  Notes. 

In  taxing  the  costs  of  a  motion  for  a  new 
trial  of  an  issue,  the  costs  of  copies  of  the 
short-hand  writer's  notes  of  the  evidence  ta- 
ken on  the  former  trial  are  in  the  discretion 
of  the  Taxing  Master,  regard  being  had  to 
the  nature  of  the  issue  and  the  extent  to 
which  such  copies,  if  at  all,  were  necessary, 
but  in  no  case  will  more  than  two  copies  be  al- 
lowed.   Malins  v.  Frice.  590 


V.  Under  Railway  Acts. 

The  costs  of  an  application  for  the  transfer 
out  of  Court  of  a  sum  of  stock,  the  produce 
of  land  taken  by  a  railway  company  under 
the  powers  of  their  Act  from  a  party  nnder 
disability,  held,  upon  the  construction  of  the 
Act,  to  be  payable  by  the  company.  In  re 
Oreai  Wsstsm  Railway  Company.         £60 

VI.  SecurUyfor. 

1.  The  flvety,  for  ooeU,  of  a  plaintiff  rest- 
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dent  abroad,  became  bankrupt  a  few  days 
after  the  decree  dhmtBsing  the  bill  with  costs, 
and  before  the  costs  bad  been  taxed  under  it. 
The  Plaintiff  having  afterwards  presented  a 
petition  of  rehearing,  the  Court  ordered  the 
proceedings  upon  it  to  be  stayed  until  the 
Plaintiff  should  have  found  a  new  surety. 
Lautour  t.  Hoieombe.  2€3 

2.  Where  a  Plaintiff  is  required  to  give  se- 
curity for  costs,  it  is  irregular  for  his  solicitor 
to  be  his  surety.     Panton  v.  Labertouehe. 

265 

See  Administration  Suit. 
Apfeal,  2. 
CONTKMPT,  2,  3. 
Exceptions,  II. 

iMPSaTINSNOK. 

Injunction. 
Pauper. 


COURT  OF  REVIEW. 

On  the  hearing  of  an  appeal  upon  a  spe- 
cial case  from  the  Court  of  Review,  the  Lord 
Chancellor  may  direct  a  ease  to  be  stated  for 
the  opinion  of  a  court  of  law. 

The  decision  in  Hall  v.  Smith,  1  B.  &  C 
407.,  questioned.    In  re  Clarke,  562 

See  Appeal,  1. 
.Conteupt,  1. 


COVENANT  (TO  PRODUCE  DOCU- 
MENTS). 

The  right  of  a  purchaser  to  a  covenant  for 
the  production  of  documents  constituting  part 
of  his  title,  does  not  extend  to  copies  of  Court 
Rolls  or  indentures  of  bargain  and  sale  en- 
rolled, unless  thev  are  in  the  possession  or 
power  of  the  ven<ior. 

A  purchaser  is  not  entitled  as  a  matter  of 
course  to  a  covenant  for  the  production  of  all 
documents  contained  in  the  abstract  of  title, 
which  are  not  delivered  to  him,  hot  only  of 
those  which  are  necessary  to  make  out  a  good 
sixty  years'  title.    Cooper  v.  Emery,        388 


CREDITORS'  SUIT. 

Practice  in  the  Master's  office  in  the  proof 
of  bond  debts,  under  a  decree  in  a  creditor's 
suit.    Bundell  t.  Lord  Rwere.  88 

^  In^VN CTIONi  II.  1 .  % 


CROSS  CAUSE. 

See  Costs,  II. 
Depositions. 


CROWN. 


A  Petition  of  Right  does  not  lie  to  recover 
compensation  from  the  Crown  for  damage  to 
the  property  of  an  individual,  occasioned  by 
the  negligence  of  the  servants  of  the  Crown. 

The  reigning  sovereign  is  not  liable  to  make 
compensation  for  damage  to  the  property  of 
an  individual,  occasioned  by  the  negligence  of 
the  servants  of  the  Crown  m  a  preceding 
reign :  nor,  temble,  even  where  raeh  damage 
has  been  done  in  his  own  reign.  Xonf  £7«a- 
ierbury  v.  The  Aitomey-Oerural,  306 


DEMURRER. 


I.  ToBUL 
See  Pleading. 

IL  To  Interrogatories. 

If  the  question  raised  by  the  demurrer  of  a 
witness  to  interrogatories  be  one  which  the 
Court  can  dispose  of  in  that  shape,  it  » 
bound  to  do  so,  and  not  to  reserve  the  objec- 
tion to  the  hearing.    Carymael  t.  Pomie. 

687 

See  Privilbokd  ComnnncATioHB,  IL 


DEPOSITIONS. 

An  order  made  by  the  Vice-ChanceUor  fim 
the  suj>pre8slon  of  depoeitionB,  which  had  been 
taken  in  a  cross  eause,  without  leave  of  the 
Court,  after  publication  had  passed  in  tlie 
original  cause,  and  which  related  prineipaBy, 
but  not  exclusively,  to  matters  in  issoe  in  the 
original  caase,  affirmed  apon  appeal;  the 
parties,  by  whom  the  depositions  had  been 
taken,  having,  in  the  court  below,  declined  a 
reference  to  the  Master,  to  distinguish  what 
parts  thereof  related  to  matters  not  in  iasne 
in  the  original  cause,  and  it  being  held  that 
they  were  not  entitled,  under  such  circum- 
stances, to  have  the  olgeetion  to  the  evidence 
reserved  to  the  hearing.     PaseaU  t.  iSeott. 

110 


DISTRINGAS. 
See  Injunction,  III. 

DOCUMENTARY  EVIDENCE. 

See  COVBNANT. 

Etidbncb. 
Rkdbmttion. 

TiTUK. 


DOMICIL. 

See  Guardian. 
Lunatic. 
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EQUITABLE  MORTGAGE.  /[    ; 
See  Elboit.  •        ' 


E 


ELEGIT. 

.  Notwithetandinsf  the  etat.  1  &  2  Vict  c. 
110.,  which  giTee  to  a  judgment  the  effisct  of 
an  eqnitable  eharnfe  upon  the  land  of  the 
debtor,  an  eqnitable  mortgagee  retains  his 
right  in  equity  to  enforce  hiB  seonrity  against 
the  title  of  a  creditor  under  a  sabeequent  judg- 
ment, although  the  latter  may  have  acquired 
the  legal  aeisin  and  poeseesion  of  the  land  un- 
der an  elegit  without  notice  of  the  mortgage. 
WkUworth  w.  Gaugain.  738 


ENROLMENT. 


L  Of  Decree. 

The  enrolment  of  a  decree  of  a  Vice-Chan- 
cellor  does  not  require  his  signature  as  well  as 
that  of  the  Lord  Chancellor. 

SembU,  the  enrolment  of  an  order  subse- 
quent to  a  decree,  though  it  recites  the  decree, 
is  not  per  ee  an  enrolment  of  the  decree ;  but 
held  that  it  equally  prevents  a  rehearing  of 
the  decree,  at  least  where  the  latter  cannot  be 
Taried  without  being  made  inconsistent  with 
the  order.    M'Dennott  t.  Kealy.  267 

9.  The  time  allowed  for  enrolling  a  decree 
or  order  is  six  calendar  months  from  the  date 
thereof.        Man  ▼.  RieketU,  530 


II.  Of  Leitere  Patent. 
See  PaTBirr. 


EVASION. 

See  iRBEouLARrnr,  1. 

EVIDENCE. 

1.  An  ^ntry  In  an  old  account  of  burial  fees 
received  by  Uie  sexton  of  a  large  parish,  by 
which  he  charged  himself  with  the  receipt  of 
a  certain  sum  for  the  burial  of  one  Joseph 
IJoyd,  described  as  '<  in  Wells  Street,"  ad- 
mitted as  evidence  that  a  person  of  that  name, 
who  was  proved  by  the  parish  register  of 
burials  to  have  been  buried  there  on  the  day 
on  which  the  entry  bore  date,  resided  in  WelJs 
Street.    Uoyd  v.  Wait.  61 

2.  The  26th  section  of  the  3  &.  4  W.  4.  c. 
42.,  by  which  witnesses,  who  were  before  in- 
competent, by  reason  that  the  verdict  or  judg- 
ment in  the  pending  action  might  be  used  as 
evidence  for  or  against  them  in  another  pro- 
ceeding, were  rendered  competent  by  enacting 
that  such  verdict  or  judgment  should  not  be 
so  used  applies  to  courts  of  equity  as  well  as 
to  courts  of  law.    Oliver  v.  Latham.        163 

3.  The  provisions  of  the  3  &  4  W.  4.  c.  42. 
ss.  26,  27.,  for  removing  the  incompetency  of 
witnesses,  who  would  otherwise  be  incompe- 
tAut  by  reason  that  the  verdict  or  judgment 
in  the  pending  action  might  be  used  as  evi- 
dence for  or  against  them  in  another  proceed- 
ing, apply  exclusively  to  courts  of  law,  and 
have  no  application  •  to  courts  of  equity. 
Oliver  v.  Latham.  4U8 

See  Stamp. 

EXAMINATION. 

See  Pleading,  1. 


EXCEPTIONS. 

I.  To  Answer. 

See  Indulobncb. 
iBEBGULAKrrr: 
Plbadino,  L 

IL  To  Maeter'e  Report. 

On  ezoeptions  taken  by  the  Plaintiff  to  a 
Master's  report,  it  appearing  that  a  material 
eleipent  of  the  enquiry  had  been-  orertooked 
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by  the  Master,  the  Court  referred  it  back  to 
him,  to  review  his  report,  not  allowing  or  dis. 
allowing  the  ezceplions,  but  ordered  the  de- 
posit of  10/.  to  be  returned,  although  the 
omitted  enquiry  had  not  been  suggested,  nor 
any  evidence  offered  upon  it  by  the  Plaintiff 
before  the  Master,  the  Court  being  of  opinion, 
that,  from  the  nature  of  the  reference,  the 
onus  of  suggesting  such  enquiry  lay  on  the 
Defendant  rather  than  on  the  Plaintiff.  Mit- 
ford  T.  Reynold*.  706 


FRAUD. 

See  Injunction,  II.  3. 
JronoioTioN,  IV. 


FREEBENCH. 

A  surrender  by  the  wife  of  a  copyholder 
with  his  consent,  and  after  having  been  sepa- 
rately examined,  to  the  use  of  a  purchaser 
from  the  assignees  of  the  husband,  who  had 
become  bankrupt,  held  effectual  to  bar  her 
right  of  free-bench,  if  any  such  existed  by 
special  custom,  although  at  the  time  of  such 
surrender,  the  purchnse  not  having  been  com- 
pleted, the  purchaser  had  not  any  legal  estate 
in  the  premises. 

Doctrine  as  to  the  operation  of  fictitious 
forms  of  conveyance.     Woodv.  Lambirth.  8 


G 


GAMING. 

Gambling  debts  contracted  in  this  country, 
as  well  as  &e  securities  given  for  them,  are 
void,  and  cannot  be  recovered.  But  money 
won  at  play,  or  lent  for  the  purpose  of  gam- 
bling, in  a  country  where  the  games  in  ques- 
tion are  not  illegal,  may  be  recovered  in  the 
courts  of  this  country.  And,  therefore,  where  * 
an  unascertained  portion  of  a  balance  of  ac- 
count, for  which  an  I.  O.  U.  had  been 
given,  was  admitted  to  consist  of  money  lent 
for  the  purpose  of  playing  at  public  tables  in 
Germany,  but  it  did  not  appear  that  the  games 
played  at  such  tobies  were  forbidden  by  the 
laws  of  that  country ;  the  Court,  on  appeal, 
dissolved  an  injunction  which  had  been  grant- 
ed to  restrain  an  action  brought  to  recover  the 
.whole  bftlAiice.    Quarrier  Vr  CoUton,     147  ^ 


GENERAL  ORDERS. 

XVII.  33d  Nov.  1831. 

Where  a  Plaintiff  obtains  an .  order  for  a 
commission  to  examine  witnesses,  and  serves 
it  upon  the  Defendant,  bis  subsequent  aban- 
donment of  such  order  will  not  withdraw  .the 
case  from  the  operation  of  the  17th  amended 
Order  of  1831.    JSinton  v.  Lewis.  459 

X.  December,  1833. 

Under  (he  10th  Order  of  December,  1833, 
the  common  injunction  cannot  be  obtained 
nntil  the  ninth  day  after  the  day  of  the  De- 
fendant's appearance.    Stanleys.  Bend.  103 


XXXIX.  Aug.  1841. 

The  Court  will  allow  a  cause  to  be  set  down 
upon  a  Defendant's  objection  for  want  of  par- 
ties, notwithstanding  the  fourteen  days  limit- 
ed for  that  purpose  by  the  39th  Order  of 
August,  1841,  have  expired,  when  the  delay 
is  satisfactorily  accounted  for.  Kenham  v. 
CUgg.  m 

2.  The  time  limited  by  the  39th  Order  of 
August,  1841,  for  setting  down  a  cause  for 
argument  upon  an  objection  for  want  of  par- 
ties, cannot  be  enlarged  except  by  oonsenL 
CiA^ert  ▼.  Oandy.  518 


XLI.  August,  1841. 
See  CosTSy  11. 


LXVIII.    May,  1845. 

All  applications  for  leave  to  amend  under 
the  68th  Order  of  May,  1845.  are  to  be  made 
in  the  first  instonce  to  the  Master. 

Where  the  General  Orders  reqnhe  an  affi- 
davit of  the  solicitor,  an  affidavit  of  ihe  soli- 
citor's clerk  is  not  sufficient;  but  in  casse 
where  the  facts  to  be  deposed  to  are  within 
the  personal  knowledge  of  the  clerk  only,  the 
Court  may  require  an  affidavit  from  both. 
Chrisfa  Hoepiud  v.  Orainger.  634 


LXVI.  and  LXVIIL  May,  1845. 

The  last  of  several  answers  in  the  66(h 
Order  of  May,  1845,  and  the  last  answer  in 
the  68th  Order  mean  the  last  answer  that> 
required  to  be  put  in  before  a  replication  can 
be  filed.  Arnold  y.  Arnold.  805 
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GRAMMAR  SCHOOL. 

1.  In  setUiDSf  a  icheme  for  &  gnmrntn- 
Mshool,  where  .the  head-master  is  to  be  a  grad- 
uataof  Oxford  or  CamlMridge,  and  In  holy  orders 
the  Conrt  will  give  no  specific  directions  as 
to  religious  instruotion  or  discipline,  but  will 
leave  the  details  of  both  to  the  discretion  of 
the  head- master. 

Restrictions  imposed  on  the  master  of  a 
Free  Grammar  School  as  to  holding  ecclesias- 
tical prefermenL  Jn  re  the  King'*  Orammar 
School.  564 

2.  By  the  statutes  of  a  free  grammar  school 
founded    at    Manchester    in    the    reign    of 
Henry  VIII.,  it  was  provided  that  a  high 
master  and  usher  should  be  appointed,  with 
certain  stipends  payable  out  of  the  revenue 
of  the  charity,  who  were  to  teach  freely  and 
indifferently  any  male  child  who  should  come 
to  the  school  from  whatever  county  or  shire 
-without  any  money  or  other  reward  what- 
ever, except  only  the  said  stipendt— one  of 
which  scholsrs  was  to  be  appointed  by  the 
head  master  to  teach  the  infaut  scholars  (in- 
fantes) their  A,  B,  C,  primer  and  sorts  till 
they  began  grammar.   The  surplus  income  of 
the  charity,  when  it  exceeded  a  certain  sum, 
which  was  to  be  kept  as  a  reserve,  was  to  be 
applied  in  exhibitions  for  the  scholars  at  the 
Umverdties  of  Oxford  and  Cambridge.    Va- 
cancies in  the  body  of  trostees,  who  were 
twelve  in  number,  were  to  be  filled  up  from 
among  honest  men  of  the  parish  of  Manches- 
ter; and  there  was  a  power  to  the  trustees  for 
the  time  being  to  augment,  expound,  and  re- 
form all  such  of  the  original  statutes  as  con* 
cemed  the  schoolmaster,  usher,  and  scholars. 
The  revenue  of  the  charity  having  of  late 
years  greatly  increased,  and*  an  information 
having  been  filed  for  a  new  scheme,  it  ap- 
peared that  for  upwards  of  a  century  past 
some  of  the  trustees  had  been  elected  from 
adjacent  pzuishes  and  counties ;  and  that  for 
tt  like  period  the  two  masters  had  been  al- 
lowed to  take  boarders,  who  had  participated 
indiscriminately  with  the  other  scholars  in  the 
exhibitions  and  other  benefits  of  the  charity. 
The  trustees  had  also  sanctioned  a  regulation, 
by  which  boys  under  six  years  of  age,  and 
unable  to  read,  were  excluded  from  the  school. 

By  the  decree  of  Lord  Chanoellor  Cotten- 
ham,  it  was  referred  to  the  Master  to  settle  a 
scheme  with  the  following  declarations.  1. 
That  in  future  appointments  of  trostees  re- 
gard was  to  be  bad  to  the  quatifieations  re- 
<|ttired  by  the  statutes.  2.  I'hat  all  boys  who 
were  of  an  age  to  be  capable  of  receiving  in- 
strnctkm  were  to  be  admitted.  3.  That 
boarders  were  not  in  futare  to  be  eligible  to 
exhibitions,  or  to  derive  any  benefit  from  the 


funds  of  the  charity  in  any  manner  by  which 
the  expenditure  of  sneh  funds  might  be  in- 
creased. 

On  a  rehearing  before  Lord  Chancellor 
Lyndhunt,  it  was  held  that  there  was  no 
ground  for  exdudlngboardert  from  the  bene- 
fit  of  the  charity.  The  third  declaration  was 
accordingly  struck  out,  and,  in  lien  of  it,  a 
reference  directed  to  the  Master  to  inquire  on 
what  conditions,  and  subject  to  what  restric- 
tions, the  masters  were  to  be  allowed  to  re- 
ceive boarders  in  their  houses.  Attorney^ 
General  v.  The  Earl  of  Stamford.  737 


GUARDIAN. 

Although  the  Court  will  sometimes  appoint 
a  guardian  to  an  infant  without  a  reference, 
where  no  objection  is  made  to  the  individual 
proposed,  it  will 'in  no  case  dispense  with  a 
reference  where  the  guardianship  is  contested 
between  two  parties. 

Four  persons  domiciled  and  resident  in 
Scotland  had  accepted  the  trusts  of  a  Scotch 
deed,  attested  by  two  witnesses,  by  which 
they  were  duly  appointed  tutors  and  curators 
to  a  Scottish  orphan  child,  whose  only  prop- 
erty consisted  of  real  estates  situated  in  scot- 
land.  The  child  having  come  to  reside  in 
England  for  the  sake  of  its  health,  and  a  suit 
having  been  instituted  by  other  parties  in  its 
name,  for  the  purpose  of  making  it  a  ward  of 
this  Conrt:  Held,  on  the  construction  of  the 
deed,  that  it  appeared  to  be  made  in  contem- 
plation of  the  child's  continuing  to  reside  in 
Scotland,  and  with  reference  solely  to  her  so 
doing  ;  and  the  care  and  custody  of  the  child 
being  considered  to  be,  therefore,  unprovided 
for,  and  the  curators  who,  under  the  deed, 
had  the  management  of  the  property,  being 
parties,  and  having  appeared,  to  the  suit,  the 
Lord  Chancellor  referred  it  to  the  Master  to 
approve  of  a  scheme  for  the  residence  of  the 
child,  and  to  appoint  guardians.  Beattie  t 
Johnstone.  17 


H 

HABEAS  CORPUS. 
See  Fao  Coimsso. 

HEIR. 

See  Issue. 

Plbadino,  III.  I 
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IMPERTINENCE. 

In  an  iofomiation  aeekingf  to  set  aaide  a 
deed  alleged  to  have  been  execnted  in  fraud 
of  proceediogB  under  an  outlawry,  Held  not 
impertinent  to  state  that  at  the  time  of  the 
execution  of  the  deed  the  outlaw  waa  residing 
at  Holyrood  to  avoid  his  creditore,  or  that  his 
object  in  executing  the  deed  was  to  delay  and 
defeat  his  creditors. 

Though  it  is  not  necessary  that  the  Relator 
in  an  information  should  have  an  interest  in 
the  subject  of  the  suit,  yet  a  statement  of 
only  a  few  lines,  showing  what  interest  the 
Relator  had,  was  held  mere  surplusage  and 
not  impertinence. 

Where  the  Master  and  the  Court  below  had 
come  to  different  conclosiona  upon  exceptions 
for  impertinence,  the  Lord  Chancellor,  in  af- 
firming the  decision  of  the  Court  below,  gave 
00  costs  of  the  appeal.  Attomey-Otneral  v. 
Mickards,  383 


INCONSISTENCY  IN  DECREES. 

See  CHAaiTT,  3. 
Next  of  Kin. 
Pleading,  II.  3. 


INDULGENCE. 

Leave  given,  under  particular  circumstan- 
ces, to  a  Defendant  whose  answer  had  been 
reported  insufficient,  to  set  down  exceptions 
to  the  report  for  argument,  notwithstanding 
he  had  been  served  with  an  order  giving  the 
Plaintiff*  leave  to  amend,  and  requiring  the 
Defendant  to  answer  the  exceptions  and 
amendments  together.     ZuUuta  v.  Ardouiru 

368 


INFANT. 

See  GuAaoiAN. 
Maintenance. 


,   INJUNCTION. 
I.  Commoru 

See  General  Orders. 
LoNQ  Vacation. 


IL  SfteuU. 

1.  After  the  nsnal  decree  baa  been  obtained 
in  a  cieditoi^B  suit  against  the  real  and  pene- 
nal  representative  of  an  intestate,  this  Court 
will  restrain  all  further  proceedings  in  an  ac- 
tion by  a  bond  creditor  of  the  intestate  against 
the  heir,  although  the  heir  may  have  pleaded 
riefu  per  descent,  and  issue  may  have  been 
joined  on  such  plea ;  and  as  the  heir  will  be 
ordered  to  pay  to  the  creditor  his  costs  of  the 
action  up  to  the  time  when  he  had  first  no- 
tice of  the  decree,  any  delay  in  applying  for 
the  injunction  will,  in  moet  cases,  resolve  it- 
self into  a  queetion  of  costs.    Route  ▼.  Jmcs. 

46 

2.  After  the  usual  decree  has  been  obtained 
in  a  creditor's  suit,  this  Court  will  stay  all 
further  proceedings  in  an  action  by  a  ciedltor 
against  the  executor  upon  pa3^inettt  to  the 
creditor  of  his  costs  of  the  action  up  to  the 
time  when  he  had  first  notice  of  the  decree, 
although  the  exeoutor  may  have  pleaded  ple- 
na admini9tra9it,  and  issoe  may  have  been 
joined  on  such  plea.     Vernon  y.  TkeOutom. 

4^ 

3.  An  injunction  granted  on  a  suggestion  of 
fraud*  to  restrain  a  party  resident  in  Engtand 
fitun  prosecuting  a  suit  In  the  Coort  of  Ses- 
sion in  Scotland,  to  enforce  a  legal  security 
against  lands  situate  in  that  country,  was  on 
appeal  dissolved  on  the  ground  that,  althoogh 
the  remedy  affi>rded  by  this  Court  in  cases  of 
fraud  waa  more  effectual  and  complete  than 
in  the  Scotch  Court,  the  question  between  the 
parties  in  this  case  might,  upon  the  whole,  be 
more  conveniently  liUgated,  and  with  a  man 
conclusive  result,  there  than  here.  Jonee 
V.  Qtddee.  724 


III.  Under  5  Vict  e.  5. 

1.  SenibU,  that  the  remedies  given  by  the 
fourth  aud  fifth  seetions  of  the  i  Vict  c.  ^ 
are  cumulative;  and  conseqaentiy,  that  a 
party,  who  has  sued  out  a  dttfriifgras  under 
the  fifth  section,  is  not  thersby  prednded 
from  afterwards  applying  ibr  an  injnnetioii 
under  the  fourth  section.  Ex  fortt  The 
Mar^uie  of  Hertford.  139 

S.  The  remedies  given  by  the  foorlli  and 
fifth  seetions  of  5  Vict  c.  5.  are  in  sobetita- 
tion  for  the  writ  of  diotringao  under  the  for- 
mer practice  in  the  Exct^qoer ;  and  there- 
fore, where  a  party  had  put  a  diotrimgm* 
upon  a  sum  of  stocky  before  the  paaaiDg  of 
that  Act,  and  that  distringas  had  been  re- 
moved upon  the  nsnal  notice.  Held,  that  it 
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WM  not  eompcUnt  to  hiiB,  after  tho  passing 
of  the  Act,  to  apply  for  an  iojiuiction  nnder 
tho  fonrth  section  of  it    Ex  parU  AmyoU 

130(11) 

IV.  In  BankrupUy, 
See  Coirr»irr»  L 

INQUISITION  (OF  LUNACY). 

Ad  application  by  a  mortgagee  of  an  al- 
IiHred  lunatic's  esUte  to  be  allowed  to  attend 
by  counsel  at  the  inquisition,  refused,  the  ap- 
plicant declining  to  be  bound  by  the  result 
of  the  proceedings.    In  re  Watts.  513 

IRISH  MORTGAGES. 

Under  the  4  &  5  W.4.  c.  29.,  a  tmst  to  in- 
vest money  in  real  securities  in  England  or 
AValee  or  Great  Britain,  will  anthorize  an  in- 
vestment on  real  securities  in  Ireland  also ; 
and  though  the  money  be  already  invested  in 
Great  Britain,  the  Court  will,  on  the  applica- 
tion of  the  tenant  for  life  of  the  fond,  direct 
a  reference  to  the  Master  to  inquire  whether 
it  will  be  for  the  benefit  of  all  parties  interes- 
ted that  the  investment  should  be  changed  for 
one  at  a  higher  rate  of  interest  in  Ireland. 
Ex  parU  Lord  William  PawletU  570 

IRREGULARITY. 

1.  An  order  obtained  ex  parte  under  circum- 
stances which  render  it  an  evasion  of  the 
General  Orden,  is  not  necessarily  on  that  ac- 
count irregular.    Arnold  v.  Arnold.         d05 

3.  Where  a  Plaintiff  has  obtained  an  order 
referring  exceptions  to  the  answer,  within  six 
days  after  the  expiration  of  the  eight  days 
albwed  to  the  Defendant  fot  submitting  to 
them,  but  has  ne^ected  to  serve  it  until  alter 
the  expiration  of  the  six  days,  the  order  is 
merely  useless,  but  not  irregular,  and  the  pro- 
per course  for  the  Defendant  is  not  to  move 
to  discharge  the  order,  but  to  take  the  objec- 
tion before  the  Master.    Dalton  v.  Hayter. 

515 
See  Lis  Pendens. 
Pro  Confesso. 
Waiver,  2. 


Vol-  I. 


ISSUE  (FOR  TRIAL). 
See  Redimption. 


JOINT  STOCK  COMPANY. 

See  Corporation. 

Plbadino,  III.  3. 4^ 


JOURNEY'S  ACCOUNTS. 

Semble,  stat  3  &  4  W.  4.  o.  37.  s.  36.  has 
abolished  the  doctrine  of  journey's  accoui\^ 
as  applied  to  writs  of  writ  sued  after3l8t  Dec. 
1834. 

Semble,  an  action  cannot  be  continued  by 
journey's  accounts  where  it  has  abated  by  the 
death  of  a  sole  Defendant,  any  more  thaa 
where  it  has  abated  by  the  death  of  a  solo 
Plaintiff.    Davieer.  Lowndes,  338 


JURISDICTION. 

L  Over  Foreign  Infants, 

See  GvARDiAN. 

IL  Orer  Patents, 

See  Patent. 

III.  Over  Lunatic  not  found  such  hy  In* 
quisition. 

The  property  of  a  lunatic,  not  found  each 
by  inquisition,  consisted  of  the  sums  of  4353^. 
Bank  5  per  cent,  annuities,  and  about  9062. 
cash,  standing  to  his  account  in  a  cause  to 
which  he  was  a  party,  and  some  freehold  pro- 
perty of  the  value  of  about  72.  per  annum. 
A  petition  presented  in  the  cause  for  the  ap- 
plication of  the  income  of  the  property  to  tho 
maintenance  of  the  lunatic,  with  a  view  to 
save  the  expense  of  a  commisBion,  was  ^smls- 
sed.    Oilbee  v.  QUhet,  121 


IV.  Over  WUls  of  Personal  Estate  in  Mat* 
tere  of  Fraud, 

A  testator  having  by  his  will  bequeathed  a 
legacy  to  the  Plaintio;  and  made  S.  £.  his 
residuary  legatee,  executed  several  codicils, 
by  which  he  gave  to  the  Plaintiff  further 
legacies,  and  one-fourth  share  of  bis  residuary 
estate.  He  afterwards  executed  another  codl- 
cU,  by  which  h^  revoked  all  former  bequests 
to  the  Plaintiff,  giving  him  a  small  annuity 
in  lieu  thereof,  and  at  the  same  time  made  a 
reduction  in  legacies  which  he  had  previonily 
0ve&  to  some  of  the  Plaintiff's  reUitioiv. 
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The  win  and  all  the  eodicilB  having,  after 
litigation  in  the  Ecclesiastical  Conit,  heen  ad- 
mitted to  probate,  the  Plaintiff  filed  his  bill, 
alleging  that  the  testator  had  been  induced  to 
execate  the  last  codicil  solely  ihrongh  certain 
false  and  fraadulent  representations  which 
had  been  made  against  his  (the  Plaintiff's) 
character  at  the '  instance  of  S.  E.,  and  that 
in  the  Ecclesiastical  Coort  he  had  not  been 
permitted  to  take  any  objections  to  that  codi- 
cil, except  such  as  went  to  the  ▼alidity  of  the 
whole  instrument,  and  praying  therefore  that 
the  execulora  or  S.  £.  might  be  declared  trus- 
tees for  him  to  the  amount  of  the  bequests 
revoked  by  that  codicil.  Held,  upon  demur- 
rer, reversing  the  decision  below,  that  the 
Court  had  no  jurisdiction  to  entertain  the  bill 
AUen  V.  Macpkenoiu  133 


V.  Over  Officer*  of  the  Court. 

Any  solicitor  of  the  Court  has  a  right  to 
eomplam  by  petition  of  an  irregularity  in  the 
conduct  of  business  in  the  Masters'  offices, 
and  on  such  irregularity  being  shewn  to  exist, 
the  Xx>rd  Chancellor  may  interfere  to  correct 
it,  though  no  actual  evil  be  proved  to  have  re- 
sulted Som  it.     Case  of  the  Matteru'  Clerks. 

G50 

SeeCoNTBMrr,  1. 
Lunatic,  1. 


LEAVE  TO  ATTEND. 
See  iMQUisrrioN. 

LEGACY. 

See  Revocation* 

LEGACY  DUTY. 

A  testator  devised  certain  estates  to  the  use 
of  trustees  for  the  term  of  500  years,  and  sub- 
ject thereto,  to  the  use  of  other  trustees,  to 
preserve  contingent  renHiinders,  with  remain- 
der to  the  first  and  other  sons  of  C.  S. 
(then  an  infant,)  with  divers  remainders 
over;  and  he  directed  that  the  trustees  of 
the  term  should,  after  paying  certain  annui-> 
ties,  apply  so  much  of  the  rents  and  profits 
«f    thd'  estates  as  they  should    think    &t: 


(not  exceeding  in  any  one  year  a  oertabi' 
amount,)  in  aid  of  another  fund,  to  the  main- 
tenance and  education  of  C.  S.,  until  ahe 
should  attain  twenty-one  or  marry,  «nd  that 
they  should  accumulate  the  surplus  rents  and 
profits  for  the  benefit  of  C.  S.  when  she  should 
attain  twenty -one  or  marry,  and  if  she  should 
die  undr  twenty -one  and  unmarried,  then 
for  the  benefit  of  the  parties  entitled  under 
the  subsequent  limitations  of  the  estates,  and 
that  upon  her  attaining  twenty-one  or  marry- 
ing, they  shonM,  during  her  lifetime,  pay  the 
surplus  rents,  after  payment  of  the  annuities, 
to  her  for  her  separate  use. 

Heldy  that  the  sums  annually  applied  oot 
of  the  rents  and  pl^ofits,  under  the  Unsts  of 
the  term,  to  the  maintenance  and  education 
of  C.  S.  until  her  marriage  were  not  liabJe  to 
legacy  duty.    Shirley  v.  Earl  Ferrers.    167 


LIEN. 
See  CoMfMiTioif  Deed 

LIMITATIONS  (STAT.  OF.) 

In  the  ease  of  a  legal  demand,  a  Conrt  of 
Equity  acts  in  obedience,  and  not  merely  by 
analogy,  to  the  Statute  of  Limitationa. 

A  bankmg  firm,  who,  on  opening  an  ac^ 
count  with  a  customer  bad  agreed  to  allow 
him  mterest  at  3  per  cent,  on  the  balances 
which  should  from  time  to  time  be  standing 
to  hui  credit,  set  up  the  Statute  of  LimitatiooB 
as  a  defence  to  a  bill  filed  against  them,  by 
the  customer,  for  an  account.  The  acconnt 
as  it  stood  in  the  bankers'  book,  shewed  a 
considerable  balance  due  to  the  Plaintiff,  boC 
there  being  no  item  in  it,  or  evidence  of  any 
transaction  connected  with  it,  of  a  date  with- 
in six  years  prior  to  the  filing  of  the  bill,  nor 
any  suggestion  in  the  bill,  that  the  banken 
were  bound,  by  the  agreement  or  otfaerwisej 
to  have  actucAly  entered  the  mterest  as  it  be« 
came  due  to  the  credit  of  the  customer  ta 
the  account,  or  that  they  had  onutted  ao  to 
do  with  a  fraudulent  intent,  the  defence  was 
allowed  to  prevail.    Foley  ▼.  MUL  399 

See  JoouNBV^s  Accounts. 
Pjubaoing,  II.  1. 

LIS  PENDENS  (FLEA  OF.) 

It  is  irregular  to  reply  to  a  plea  of  the  pen. 
dency  of  a  former  suit  for  the  same  matter, 
the  proper  course  being  to  obtain  a  refeienoe 
of  the  ^lea  to  the  Master.    Jones  y.  Segwir^ 

89 
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LONG  VACATION. 

The  oomtnon  injunction  may  be  dlnoWed 
in  the  lon^  vacation.    Lane  ¥.  Barton.    363 


LUNATIC. 


1.  A  commiaeion  of  lunacy  may  inne 
against  an  alien.  S 

The  domicii  of  the  party  against  whom  a 
commieaion  of  lunacy  is  applied  for,  is  not 
material  to  the  question  of  jurisdiction,  though 
it  may  be  material  to  the  question  of  discre- 
tioni  if,  for  instance,  the  party  has  come  here 
for  a  short  time  or  for  a  particular  purpose. 
In  re  PrinceM  Bariaiin»ky,  375 

S.  StmhU,  a  petition  to  supersede  a  com- 
mission of  lunacy  will  not  be  entertained  un- 
less the  lunatic  be  either  personally  present 
in  Court,  or  at  least  in  such  a  situation  as 
that  he  .may  be  personally  examined  by  the 
Lord  Chancellor  or  some  one  under  his  au- 
thority. 

Whether  if  a  party  who  has  been  found  lu- 
natic escapes  to  a  foreign  eonntry*  and  while 
resident  there  is  pronounced  by  a  competent 
tribunal  to  be  of  sound  mind,  the  Lord  Chan- 
cellor will  give  such  credit  to  that  decision  as 
to  entertain  a  petition  by  the  party  to  super- 
sede the  commission,  withoat  requiring  bim 
first  to  return  to  the  jurisdiction  for  the  pur- 
pose of  being  personally  examined,  Qumre  7 
In  re  Dyee  Sombre.  436 

3.  Ijeave  given  for  a  lunatic,  under  particu- 
lar circumstances,  to  reside  in  Scotland,  his 
committee,  who  resided  in  England,  under- 
staking  to  bring  him  within  the  jurisdiction, 
whenever  it  should  be  required.    An  re  Jones. 

461 

See  IffQUisiTioN. 

Juaif DICTION,  III. 
PARTNXBSHIP. 
KlGHT  TO  BBOfN,  3,  3. 


HI 


MAINTENANCE,  (PAST.) 

The  allowance  to  which  a  mother  who  has 
maintained  her  orphan  child  is  entitled,  after 
the  death  of  the  child,  out  of  the  accumula- 
tions of  its  fortune,  is  limited  to  what  she  has 
actually  expended  upon  such  maintenance, 
though  such  expenditure  should  have  been 
less  than  the  amount  of  the  child's  fortune 
would  have  justified  ;  aod  the  allowance 


I  ought  to  be  paid  out  of  that  part  of  the  child's 
fortune,  which  it  would  have  been  most  for  the 
benefit  of  the  child,  if  living,  to  have  applied 
for  that  purpose.    Bruin  v.  Knott.  572 


MARRIED  WOMAN. 
See  AimciPATioif  Clausb. 

FailBBNCH. 


MASTERS'  CLERKS. 

Though  the  respective  duties  of  the  Masters' 
chief  clerk  and  copying  clerk  are  no  where  ex- 
actly defined,  they  are  sufficiently  distinguished 
in  their  general  features  by  the  provisions  of  the 
Chancery  Regulation  Act  relating  to  those  offi- 
cers, as  well  as  by  previous  practice.  And  the 
Masters  are  not  at  liberty  to  distribute  the  bu- 
siness of  their  offices  between  their  two  clerks 
in  such  a  manner  as  habitually  to  allot  to  the 
copying  clerk  duties  which  is  to  be  inferred 
from  that  Act  were  intended  to  be  exclusively 
performed  by  the  chief  clerk,  although  with 
proper  limitations  and  on  proper  occasions  the 
Masters  are  entitled  to  require  either  of  their 
clerks  to  perform  any  official  duty  in  which 
his  assistance  may  be  required,  and  for  the 
performance  of  which  he  may  be  competent. 
Ciue  of  the  Masters'  Clerks.  650 


MISJOINDER. 

Dismissal  of  bill  at  the  hearing,  on  the 
ground  of  misjoinder  of  Plaiutiffii  and  of  sub- 
ject matters  of  suit  afirmed  on  appeal.  An- 
dersen  v.  WaUis.  203 


MISNOMER  (OF  DEVISEE.; 
See  Construction,  IV.  3. 

MODUS. 

See  TiTHC 

MORTGAGE. 

See  Baniolupt,  1  &  2. 
ELKorr. 

RKDKMPriON. 

MOTIONS  OF  COURSE. 
Ail  ffiotioiui  of  couise  may  be  made  sfat  of 


823 


INDEX. 


teno,  M  wdl  as  in  term,  on  any  day,  whether 
a  seal  day  or  not.  Lard  Harborough  v. 
Wartnaby,  364 


NEGLECT. 
See  AnmNisTRATioN  Suit. 

StATI7T£8. 


NEXT  OF  KIN. 

If  the  sentence  of  an  Ecclesiastical  Court 
in  a  suit  for  administration  turns  upon  the 
question  of  which  of  the  parties  is  next  of  kin 
to  the  intestate,  such  sentence  is  conclusive 
upon  that  question  in  a  subsequent  suit  in  this 
Cfourt  between  the  same  parties  for  distribu- 
tion.   Borrs  v.  Jackson.  582 

See  Pleadino,  3. 


NOTICE. 

Upon  an  assignment  of  an  outstanding 
mortgage  term,  in  consideration  of  a  further 
advance,  the  assignee  was  informed  that  a 
settlement  had  been  made  upon  the  marriage 
of  the  mortgagor,  but  was  assured  by  him 
and  his  wife  that  it  related  only  to  the  fortune 
of  the  wife,  and  did  not  include  the  mortgaged 
estate,  although  in  fact  it  did.  Upon  a  bill 
filed  by  the  eldest  son  of  the  marriage,  who 
was  tenant  in  tail  under  the  settlement,  Held, 
that  the  assignee  of  the  term  was  not  aJSected 
with  notice  of  the  settlementj  it  appearing 
from  the  Plaintiff's  own  evidence,  that  the 
assignee  had  really  believed  the  representa- 
tion so  made  to  him  to  be  true.  Jone§  v. 
Smith.  244 

See  Bankrupt,  3. 


OBJECTION   (FOR   WANT  OF  PAR- 
TIES.) 

See  Genseal  Orders. 
RiaHT  TO  Begin. 


OFFICIAL  ASSIGNEES. 
The  creditor's  assignee  and  the  official  as- 


sifpee  have  by  the  1  &  2  W.  4  c  56.  a.  35^ 
a  joint  title  to  the  bankrupt's  estate,  so  that  if 
one  of  them  die  pending  a  suit  in  which  they 
are  Co-Plaintifis,  the  suit  may  be  continued 
by  the  other. 

The  67th  section  of  the  6  G.  4.  c  16^ 
which  provides  that  a  snit  shall  not  abate  by 
the  death  or  removal  of  an  assignee,  bnt  that 
it  shall  be  prosecuted  in  the  name  of  the  as- 
signee "  choseif'  in  his  place,  appliea,  since 
the  incorporation  of  that  act  with  the  1  &2  W. 
4.  c.  56.,  to  official  assignees  as  welt  as  to  cred- 
itor's assignees.    Man  v.  RickttU,  617 

SeeCoaTs»3. 


ORDER  AND  DISPOSITION. 
See  Bankrupt,  3. 

ORDERS  OF  COURSE. 

See  iRREQULARmr. 

Motions  of  Goursb. 


PARTNERSHIP. 

On  a  bill  to  dissolve  a  partnenhip,  on  the 
ground  of  the  lunacy  of  a  partner,  the  Court 
will  not  make  its  decree  retrospectiTe,  even 
to  the  filing  of  the  bill,  still  less  to  the  time 
when  the  Defendant  first  became  incapable 
of  attending  to  the  business.  BeMck  v.  J^Vs- 
lieh.   .  172 

See  Plbadino,  IIL  3. 


PATENT. 

Where  letters  patent  for  an  invention,  and 
the  enrohnent,  contain  the  same  error,  the 
Master  of  the  Rolls  has  no  authority  to  order 
the  enrolment  to  be  amended,  until  a  corres* 
ponding  amendment  has  been  made  in  the 
letters  patent  and  they  have  been  reaealed. 

An  application  having  been  made  to  the 
Cruwn  for  the  grant  of  a  patent  for  an  inven- 
tion of  machinery  for  covering  fibrous  sub- 
stances, dtc.,  and  the  Solicitor-Geoemi  having 
certified  in  favor  of  snoh  grant,  the  inTeatioa 
was,  by  a  mistake  of  the  copying  clerk  in  the 
Home  Office,  misdesoribed  in  the  Queen's 
warrant,  by  inserting  the  word  *<  leoovering," 
for  the  word  "  covering ;"  and  the  error  was 
adopted,  without  being  observed,  m  the 
I  Queen's  hill,  the  Privy  Seal  bill*  and  the  let- 
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ten  patent  After  the  letters  patent  had 
been  enrolled,  the  error  was  discoTered,  and  the 
patentee  bavingf  procured  the  Queen's  war* 
rant,  the  Qoeen's  bill,  and  the  Privy  Seal  bill 
to  be  daly  amended  by  the  proper  officers  of 
the  Crown,  preeented  a  petition  to  the  Master 
of  the  Rolls,  as  keeper  of  the  public  records, 
prayini;  that  the  enrolment  might  be  made  to 
accord  with  the  Privy  Seal  bill  as  so  amended. 
And  the  Master  of  the  Rolls  made  an  order 
accordingly.  But,  upon  an  appeal  to  the  Lord 
Chancellor  by  a  party,  agrainst  whom  the  pa- 
tentee had  previously  commenced  an  ac- 
tion for  the  iufringemeut  of  the  patent. 
Held,  that  the  enrolment  could  on  no  ac- 
count be  allowed  to  represent  what  the 
letters  patent  did  not  contain ;  and  the  appeal 
petition  was  directed  to  stand  over,  with  lib- 
erty to  the  patentee  to  make  such  application 
to  the  Lord  Chancellor  as  he  should  be  ad- 
vised. An  application  was  accordingly  made  I 
for  the  amendment  of  the  letters  patent,  but 
the  Lord  Chancellor  reAised  to  entertain  it,  { 
unless  upon  the  terms  of  the  patentee's  pay-  ' 
ing  all  the  costs  of  the  proceedings  then  pend- 
ing against  the  party  alleged  to  have  infringed 
the  patent,  and  undertaking  not  to  commence 
anjr  new  proceedings  for  past  infringement ; 
which  terms  having  been  declined,  a  joint  or- 
der was  made  by  the  Lord  Chancellor  and  the 
Master  of  the  Rolls,  by  which  the  previous 
order  of  the  Master  of  the  Rolls  was  dis- 
charged, and  the  enrolment,  which  had  in  the 
meantime  been  amended  pursuant  to  that  or- 
der, was  directed  to  be  restored  to  its  original 
etate.    Jn  re  NiekeVs  Patent.  36 

PAUPER. 

^  L  Plaintiff. 

A  perty  admitted  to  sue  in  forma  pauperis 
after  the  commencement  of  a  suit  may  be  at- 
tached for  non-payment  of  costs  which  have 
been  previously  ordered  to  be  paid  in  that  suit, 
without  being  first  dispaupered.  Davenport 
V.  Davenport.  124 

II.  Defendant. 

An  application  by  a  party  sued  as  executor, 
for  leave  to  defend  the  suit,  in  forma  pauperis, 
refused,  though,  in  addition  to  the  usual  affi- 
davit, he  swore  that  he  had  been  prevented 
by  an  injunction  from  receiving  any  assets, 
and  sembU,  the  result  would  have  been  the 
same  if  he  had  sworn  that  there  were  no  as- 


SemhU,  a  party  who  is  in  contempt  for  non- 
payment of  costs  in  the  suit,  is  not  thereby 
prevented  from  moving  for  leave  to  defend  it 
ill  forma  pauperis,    Oldfield  v,  Cobbett.  613 


PETITION  OF  RIGHT. 
See  Caowir. 

PLEA. 
See  Lis  Pindbns. 

PLBADINO. 
L  Answer. 

1.  Where  a  defendant  is  interrogated  as  to 
the  contents ofthe  bookeofa  company  in  which 
he  is  a  partner,  and  the  question  is  one  which 
he  is  bound  to  answer  one  if  he  can,  it  is  no 
excuse  for  not  answering,  to  say,  that  the 
books  are  in  the  custody  of  the  officer  of  the 
company,  and  that  his  partners  will  not  allow 
him  access  to  them.  If  he  has  a  right  to  in- 
spect Che  documents,  he  is  bound  to  enforce 
that  right,  and  the  Court  will  give  him  time 
for  that  purpose.     Taylor  v.  Rundell.      222 

2.  The  rule  thai  a  defendant  who  answers 
is  bound  to  answer  fully,  is  not  affected  by 
the  decision  in  Adams  v.  Fisher.  Lancaster 
V.  EeoTS.  349 

II.  Bill 

1.  Of  Revivor  and  Supplement. 

If,  after  a  demurrer  has  been  put  in  to  a 
bill,  the  suit  becomes  abated,  the  bill  filed  to 
revive  it  must  be  limited  to  that  object ;  if  it 
prays  any  further  or  additional  relief,  a  de- 
murrer lies  to  the  whole  bill,  and  not  to  that 
part  only  which  relates  to  such  additional  re- 
lief.   Bampton  v.  Birefiall.  568 

2.  Supplemental  BiU  of  Review. 

The  province  of  a  supplemental  bill  in  aid ' 
of  a  decree  is  merely  to  carry  out  and  give 
ftiller  effect  to  that  decree,  and  not  to  obtain 
relief  of  a  different  kind,  and  on  a  different 
principle ;  the  latter  being  the  province  of  a 
supplemental  bill  in  the  nature  of  a  bill  of  re- 
view, which  cannot  be  filed  without  the  leave 
of  the  Court.  And  therefore,  where,  in  a  suit 
for  the  execution  of  the  trusts  of  a  will,  the 
original  bill  had  prayed,  and  the  decree  had 
directed,  merely  the  common  accounts  against 
the  executors,  and  the  Plaintiff  afterwards 
filed  a  snpplemenUl  bill,  without  the  leave  of 
the  Court,  alleging  that  in  taking  the  accounts 
in  the  Mwtei^e  office  be  had  di3Covered  fu 
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the  firat  time  that  the  executors  had  been 
guilty  of  misconduct,  and  praying  relief 
against  them  in  respect  of  their  wilful  neglect 
and  default ;  the  supplemental  bill  was  order- 
ed to  be  taken  off  the  file  for  irregularity. 

Where  a  bill,  which  was  in  part  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review, 
and  in  part  a  bill  of  revivor,  had  been  filed 
without  leave  of  the  Court ;  the  whole  was 
ordered  to  be  taken  off  the  file,  although,  aa 
a  mere  bill  of  revivor,  it  would  have  been  re- 
gularly filed  without  leave.    Hodwn  v.  Ball 

111 


III.  Parties. 

1.  To  a  suit  by  the  personal  representative 
■of  a  vendor  of  real  estate  for  specific  perform- 
ance of  the  contract  of  sale,  the  real  represen- 
tative of  the  vendor  is  a  necessary  party. 
Roberts  v.  Marehant.  370 

3.  A  Defendant  to  a  suit  for  winding  up  a 
partnership  has  a  right  to  insist  that  the  suit 
6hall  be  so  coustitnted  as  that  the  decree  may 
be  binding  on  all  the  parties  to  the  partner- 
afaip  contract ;  and,  therefore,  a  bill  by  one 
against  another  of  five  partners  in  a  joint 
speculation,  for  an  account  and  payment  of 
the  Defendant's  contributary  share  of  an  al- 
leged loss  on  the  winding  up  of  the  concern, 
was  held  to  be  defective  as  to  parties,  although 
it  was  alleged  and  proved  that  the  Plaintiff 
had,  as  managing  partner,  made  all  the  ad- 
vances himself,  and  that  he  had  settled  with 
and  released  the  other  copartners  ;  and  it  was 
held  that  an  undertaking  by  the  Plaintiff,  to 
bear  any  liability  which,  on  taking  the  ac- 
counts, might  appear  to  subsist  against  the 
absent  partners  in  favour  of  the  Defendant, 
would  not  cure  the  defect.    Hills  v.  Nash. 

594 

3.  A  member  of  the  provisional  committee 
of  an  abaudoued  railway  scheme,  agaiost 
whom  an  action  had  been  bronght  by  a  cre- 
ditor, who  was  alleged  to  be  also  a  member 
^f  the  committee,  filed  a  bill  on  behalf  of  him- 
self and  all  other  persons  interested  as  part- 
ners in  the  company,  except  the  Defendants, 
(who  consisted  of  the  Plaintiff  in  the  action 
and  nine  other  members  of  the  committee,) 
stating  that  no  shares  had  ever  been  allotted, 
but  that  various  sums  had  been  contributed 
by  several  members  of  the  committee,  (whore 
names  the  Plaintiff  did  not  know,)  pursuant 
to  a  resolution  of  their  board,  in  trust  for  the 
liquidation  of  the  liabilities  of  the  company, 
and  that  the  Defendants  had  received  those 
«umsand  also  other  property  of  the  company, 
and  were  misapplying  them  j  and  praying  that 


the  same  might  be  properly  applied  tn^ts* 
charge  of  the  liabilities  of  ^tbe  company,  the 
Plaintiff  being  willing  to  pay  his  due  propor- 
tion, and  that  the  outstanding  property  of  the 
company  might  be  got  in  and  that  the  aetien 
might  be  restrained.  Held,  (reversing  the 
decision  below,)  that  as  the  alleged  oontriba- 
tioos  appeared  to  be  purely^  voluntary  the 
Plaintiff  had  no  right  to  interfere  with  or  ask 
any  relief  in  respect  of  them,  at  all  events  in 
the  absence  of  the  parties  by  whom  they  had 
been  made,  and  a  demurrer  for  want  of  par- 
ties was  on  that  ground  allowed.  Sharps  v. 
Day.  771 

4.  A  bill  may  be  filed  against  the  directon 
of  a  provisionally  registered  railway  company, 
after  its  dissolution,  by  some  of  the  diare- 
holders,  on  behalf  of  all  except  thoee  defen- 
dants, for  the  winding  np  of  its  a&irs,  tbongh 
the  bill  prays  not  only  the  collection  of  the 
joint  property  and  its  application  in  discharge 
of  the  joint  liabilities,  hot  also  the  distiiba^on 
of  the  surplus  among  the  shareholdets  in  |»o- 
portion  to  the  amount  of  their  re«pecUve  sub- 
scriptions. 

In  a  bill  filed  against  the  directors  of  a 
provisionally  reiristered  railway  company  by 
some  of  the  shareholders,  on  behalf  of  aU  ex- 
cept the  Defendants,  for  the  winding  np  of 
its  affairs,  after  stating  that  a  certain  number 
of  persons  had  executed  the  parliamentary 
contract  as  subscnbers  for  certain  shares,  but 
that  they  had  paid  their  deposits,  and  that  no 
shares  or  certificates  of  shares  bad  been  is- 
sued to  them,  it  was  alleged  that  the  Plain- 
tifb  were  ignorant  of  their  names  and  ad- 
dresses. Heldf  on  demurrer  for  want  of  par- 
ties, that  that  allegation  was  .a  sufficient  ex- 
cose  for  not  making  those  persons  Defend^ts, 
although  the  Standing  Oiders  reqnire-d  tffit  a 
copy  of  the  parliamentary  contract  containing 
the  names  and  addresses  of  all  pemns  who 
had  executed  it  should  be  deposited  in  the 
Private  Bill  Office,  and  it  appeared  from  stole- 
ments  in  the  bill  that  that  document  bad  been 
deposited  purauant  to  the  Standing  Ordecs, 
and  that  the  Piaintiffi}  had  procured  a  copy  of 
it. 

Where  a  bill  by  certain  persons,  on  behalf 
of  themselves  and  others,  for  relief  against  an 
alleged  breach  of  trust,  is  demurred  to,  on  the 
ground  thai  some  of  the  parties,  on  whose  be- 
half tlie  PlaintiiEf  profess  to  sue,  appear  to 
have  been  implicated  in  the  transaction 
complained  of,  the  proper  test  of  sach  objec- 
tion is  to  see  whether  the  bill  states  facts 
with  respect  to  those  parties,  which,  as  against 
them,  would  amount  to  a  defence  to  the  suit. 
Apperley  v.  Page,  77S> 

5.  When  property  is  settled  in  tnist,  in  j»- 
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maindcr,  for  the  penons  who  should  he  the 
next  of  kin  of  the  teDant  for  life  at  bis  death, 
the  preeumptiTe  next  of  kin  are  not  necesiiary 
partiee  to  a  suit  instituted  for  the  execution 
of  the  tmete  during  the  lifetime  of  the  tenant 
for  life.    FowUr  v.  Jotmb.  803 

See  Purchase  Money. 


POLICY  OF  INSURANCE. 
See  Bakkrupt,  2. 

POOR  RATE. 
See  CHAarrY,  3. 

POSSIBILITY. 
See  Voluntary  Sittlimxnt,  3. 

POWER  OF  APPOINTMENT. 
See  CoNCTRucTioN,  IL 

PRIORITY. 
See  Elicit. 

PRIVILEGED  COMMUNICATIONS. 

L  Between  a  Party  or  hi*  Agent  and  his 
Profeeeional  Adviier. 

1.  Where  an  attorney  is  employed  by  a 
client  professionally,  to  transact  professional 
bosiness,  all  the  communications  which  pass 
between  them  in  the  coarse,  and  for  the  pur- 
pose of  that  business,  and  not  those  ooly  which 
relate  to  litigation  commenced  or  in  contem- 
plation,- are  privileged  communications.  Her^ 
ring  ▼.  Clobery,  91 

2.  R.,  a  solicitor,  having  taken  a  mortgage 
upon  the  property  of  P.  in  his  own  name,  bat 
really  on  behalf  of  certain  clients  by  whom 
he  had  been  confidenUally  employed  to  pro- 
cure investments  for  their  money,  and  hav- 
ing also  been  employed  at  different  times  in 
e£cting  mortgages  upon  parts  of  the  same 
property  for  other  clients  who  had  taken  the 
aecarities  in  their  own  names :  Held,  on  a  bill 
being  filed  against  R.  and  P.  by  a  judgment 
creditor  of  the  latter,  to  redeem  the  mortgag- 
ed premiees,  that  R.  was  not  hound  to  dis- 
close the  names  either  of  the  cestuis,  que 


trust  of  the  mortgage  to  himself,  or  of  the 
parties  by  whom  he  had  been  employed  m 
the  other  mortgages.    Jones  ▼.  Pugh.       96 

3.  Letters  written  or  cases  stated  for  the 
opinion  of  counsel  by  a  party  or  his  solicitor, 
with  a  view  to  a  suit  then  in  contemplation, 
are  privileged  from  production,  not  only  in 
that  suit  but  in  any  subsequent  litigation  with 
third  parties  respecting  the  same  subject  mat- 
ter, and  involving  the  question  to  which  such 
letters,  &c.  relate.    Holmes  v.  Baddeley,  476 


II.  Between  a  Party  or  his  Solicitor  and  his 
Agent, 

1.  Where  the  circumstances  of  the  case 
render  it  necessary  for  a  party  or  his  solicitor 
to  employ  an  agent  to  collect  evidence  in  sup- 
port of  legal  proceedings,  the  communications 
of  such  agent  to  his  principal  relating  to  such 
evidence  are  privileged.    Steele  v.   Stewart, 

*  471 

2.  The  privilege  of  communications  between 
solicitor  and  client  extends  to  all  matten  with* 
in  the  scope  of  the  ordinary  duties  of  a  solici- 
tor, and  the  sale  of  estates  being  one  of  such 
matters,  it  was  held  that  a  solicitor  was  not 
at  liberty  to  disclose  what  had  passed  in  con- 
versations which  he  had  had  either  with  the 
client  or  the  agent  of  the  client,  relative  to  the 
amount  of  the  bidding  to  be  reserved  upon  the 
salA  of  an  estate  in  which  he  bad  been  con- 
cerned for  him,  or  to  other  matters  connected 
with  such  sale. 

But,  semble,  if  the  agent  had  been  examin- 
ed he  would  have  been  bound  to  answer. 
Carpmael  v.  Powis.  687 


III.  Oovemment  Officers, 

A  correspondence  having  passed  between 
the  Court  of  Durectors  of  the  East  India  Com- 
pany and  the  Commissioners  for  the  Afiiiirs 
of  India,  (in  pursuance  of  the  requisitions  of 
the  sUt  3  &  4  W.  4.  c.  85.)  relating  to  a  di# 
pute  which  had  arisen  with  respect  to  a  com* 
mercial  transaction  in  which  the  company 
had  been  engaged  with  a  third  party :  Held, 
that  the  correspondence  was,  on  the  ground 
of  public  policy,  a  privileged  communication, 
and  consequently,  that  the  company  were  not 
bound  to  produce,  or  set  forth  the  contents  of 
it  in  answer  to  a  bill  of  discovery  filed  against 
them  by  such  third  party,  in  relation  to  the 
transaction  to  which  it  referred.  iSlmtM  ▼. 
The  East  Iwiia  Company.  59 
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PRO  CONFESSO. 

1.  A  Defendant  in  custody  under  procesi 
of  contempt  for  not  appearing  or  not  answer- 
ing may  be  brought  up  so  as  to  satisfy  the  5th 
Rule  of  1  W.  4.  c.  36.  s-  1 5.,  daring  vacation, 
provided  it  be  within  the  period  pointed  out  by 
that  rule  for  the  purpose.    Clark  v.  Clark. 

116 

3.  A  haheoM  was  issued  under  the  usual 
order  to  bring  up  a  Defendant  in  contempts 
for  the  purpose  of  a  motion  to  take  the  bill 
pro  confetao  against  him  ;  on  his  being  brought 
up  the  motion  was  refused  with  costs,  but 
that  decision  was  reversed  on  appeal,  and  a 
new  habeat  was  afterwards  issued  under  the 
same  order  for  the  purpose  of  a  renewal  of 
the  motion.  Held,  that  the  second  Juibeas 
was  regularly  issued  without  a  new  order  for 
itt  on  the  ground  that,  owing  to  a  mistake  of 
the  Court,  the  original  order  had  net  been 
satisfied  by  the  first  habeas. 

Where  a  bill  against  several  Defendants  has 
been  taken  fnro  eonfesso  against  one,  the  clerk 
of  records  attending  for  that  purpose  with  the 
record,  it  is  not  the  practice  to  require  the 
clerk's  attendance  a  second  time  on  the  hear- 
ing of  the  cause  against  the  other  Defen- 
dants. 

Under  the  5th  Rule  of  11  G.  4.  &  1  W.  4. 
c  36. 8. 15.,  if  the  thirty  days  therein  mention- 
ed expire  out  of  term,  the  Defendant  may  be 
brought  up  to  the  bar  of  the  Court  at  any 
time  during  the  vacation,  without  waiting  for 
the  four  first  days  of  the  following  term. 
NeedhamY,  Needham.  640 

PRODUCTION  OF  DOCUMENTS. 

1.  It  makes  no  difference  in  the  principles 
upon  which  the  Court  deals  with  a  motion 
for  the  production  of  documents,  that  the  bill 
is  filed  for  discovery  in  aid  of  the  PlaintiflTs 
defence  to  an  action,  and  that  the  case  made 
by  it  consists  not  in  the  assertion  of  an  affir- 
mative title  in  the  Plaintiff,  but  solely  in  the 
suggestion  of  specific  defects  in  the  legal  title 

^the  Defendant.    Smith  v.  Dukt  oj Beau- 
Tart.  209 

2.  Under  the  usual  order  for  the  production 
of  books,  &«.,  with  liberty  to  seal  up  on  affi- 
davit such  parts  as  did  not  relate  to  the  mat- 
ters in  question,  the  Defendants  had  produced 
a  book  with  certain  pages  sealed  up,  and  had 
made  the  required  affidavit.  The  Plaintiffs 
afterwards  on  an  affidavit  of  facts  leading 
strongly  to  the  inference  that  one  of  the  pages 
pealed  up  did  relate  to  the  question  in  dispute, 
moved  that  the  Defendants  might  produce J^e 
book  unsealed ;  but  the  motion  was  refi4Py 


although  the  Defeodants  dedined  to  \ 

the  affidavit    Shejffield  Canal  Company  v. 

Sheffield  and  Roiherham  Railvay  Company, 

3.  Where  a  motion  for  production  of  docu- 
ments was  resisted  on  the  ground  that  the 
answer  contained  no  admission  of  the  Plains 
tiff's  title,  which  title  depended  solely  on 
whether  A.  B.  bad  died  before  or  after  a  cer- 
tain day  ;  and  the  answer  admitted  that  the 
documents  in  question  related  to  the  mattoe 
mentioned  in  the  bill,  "  except  the  question  of 
the  death  of  A.  B. :"  held,  that  this  was  not 
a  sufficiently  distinct  denisJ  that  they  related 
to  the  Plaintiff's  title  to  protect  them  from 
production.    Edwards  v.  Jones,  501 

4.  A  statement  in  an  answer  that  certain 
documents  admitted  to  be  in  the  Defendant's 
possession,  form  part  of  the  evidence  of  his 
title,  and  do  not  form  part  of  the  title  of  the 
Plaintiff,  to  the  premises  in  queeUoo,  is  not 
sufficient  to  protect  them  from  production  on 
motion,  if  they  be  in  their  nature  such  as  may 
furnish  evidence  in  support  of  the  Plaintiff's 
case,  and  the  answer  does  not  distinctly  deny 
that  they  do. 

Semble,  a  Defendant  who  has  answered 
cannot  resist  a  motion  for  production  of  docu- 
ments referred  to  in  his  answer,  on  the  ground 
that  the  bill  is  open  to  a  gnneral  demurrer  for 
want  of  Equity.  Marquis  of  Bute  y.  Gla- 
morgaruhire  Canal  Company.  681 

See  ArriDAviT,  II. 

PrIVILXGKD  COMJIITNICATIOJIS. 


PROTECTOR  OF  SETTLEMENT. 

On  the  husband  of  a  married  woman,  tea- 
ant  for  life  under  a  settlement)  being  ooavict- 
ed  of  felony,  the  Court  of  Chancery  beoeines 
protector  of  the  settlement.  In  re  ITmt- 
wright.  258 

PROVISIONAL  ASSIGNEES. 

See  Costs,  III. 

PROVISIONAL  DIRECTORS. 

See  PLiLinwa,  IIL  3,  4. 

PURCHASE  MONEY. 

The  rule  which  relieves  a  purchaser  fitm 
seeing  to  the  application  of  the  pnrchaae- 
money,  when  the  estate  is  eabjeci  to  a  pii- 
mary  general  charge  of  debts,  has  veftreace 
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to  theUme  of  the  iMtaioi'g  death,  and  doee 
not  eeaae  to  be  applicable,  thongh  the  debu 
be  subeeqaentiy  paid ;  and  therefore  where 
an  estate  m  charged  vaa  sold  by  the  tnstee, 
it  was  held  that  the  eettui*  que  tru9t  were 
not  necessary  parties  to  the  conveyance, 
though  the  sale  did  not  take  place  tiU  twenty- 
five  yean  after  the  testator's  death,  and  the 
vendor,  on  being  asked  by  the  purchaser, 
whether  all  the  &bts  were  not  paid,  had  re- 
fused to  answer  the  question.  Forbe9  v.  Pea- 
cock. 717 


QUASHING  WRITS. 

Where  the  objection  to  the  legality  of  an 
original  writ  is  one  which  maybe  taken  upon 
the  pleadings,  and  so  be  made  the  subject  of 
an  appeal,  the  Court  will  not  ouash  the  writ 
upon  motion,  unless  it  is  satisfied,  beyond  all 
doubt,  of  the  validity  of  the  objection.  Da- 
viec  V.  Lowndes.  328 


READY  MONEY. 
See  Construction,  III.  5. 


RECOGNIZANCE. 

The  Buretiee  in  a  committee's  recognisance, 
the  condition  of  which  was  that  the  commit- 
tee should  obey  the  orders  of  the  Ijord  Chan- 
cellor with  respect  to  the  lunatic's  estate,  held 
liable  on  the  defiiult  of  the  committee,  not 
only  for  the  balance  reported  due  from  him 
on  his  accounts,  but  also  for  the  costs  of  pro- 
ceedings subsequently  taken  against  him  for 
the  purpose  of  enforcing  payment  of  such 
balance,  although  the  sureties  had  no  notice 
of  the  default  of  their  principal  until  after 
those  proceedings  had  been  taken.  In  re 
Lockey.  509 


REDEMPTION. 

A  suit  for  the  redemption  of  a  mortgage 
liavini^been  tnstitnted  by  a  party  claiming  as 
heir-at-law  of  the  mortgagor,  who  had  died 
intestate,  against  a  party  who  also  claimed  to 
be  the  heir-at-law,  and  who  had  got  posses- 
sion of  the  estate  by  obtaining  an  assignment 
of  the  mortgage  term  after  notice  of  the 
plamtilT's  claim ;  the  Court,  at  the  hearing, 
nude  aa  immfwKatii  deereo  for  redemption, 
jttnmng  the  Defendant  an  issaa  to  try  the 

Vol.  L 


Plaintiff's  title,  although  it  depended  upon  a 
long  and  complicated  pedigree,  the  pedigree 
bemg  established  to  the  satisfaction  of  the 
Court  by  documentary  evidence,  and  the  De* 
fendant  having  entered  into  no  evidence  in 
support  of  his  own  claim  to  the  heirship. 

Semble,  that  the  Court  would  have  in  like 
manner  refused  an  issue,  had  the  Plaintiff 
made  out  only  a  prima  facie  case  in  support 
of  his  title,  inasmuch  as  the  Defendant,  hav- 
ing obtained  possession  as  mortgagee,  was,  in 
this  suit,  to  be  considered  as  filling  that  char- 
acter only,  and  a  decree  against  him  in  that 
character  would  not  preclude  him  from  as- 
serting his  title  as  heir-at-law  in  another  pro- 
ceeding. 

In  a  suit  for  redemption  by  the  heir  of  a 
mortgagor  against  the  assignee  of  the  mort- 
gagee, who  was  also  the  personal  representa- 
tive of  the  mortgagor,  the  Court,  besides  Uie 
usual  decree  for  redemption,  declared  the 
Plaintiff  entitled  to  have  the  balance  which 
should  be  ibund  due  from  him,  and  which 
should  be  paid  by  him  to  the  Delendant,  in 
respect  of  the  mortgage  debt,  interest,  and 
costs  of  the  redemption,  repaid  to  him  out  of 
the  personal  estate  of  the  mortferagorin  a  duo 
course  of  administration,  and  decreed  accor- 
dingly, the  bill  being  pn^rly  framed  with  a 
view  to  such  relief.    Li/oyd  v.  Watt  61 


REFERENCE. 
See  GuAADiAN,  1. 

REHEARING. 

The  rule  that  there  cannot  be  a  second  rehear- 
ing of  a  cause  before  the  Lord  Chancellor  with- 
out a  special  order,  applies  equally  whether 
the  first  rehearing  is  a  reversal  or  an  affirm- 
ance of  the  decree  or  order  of  the  Court  be- 
low.   MoH  r.  Baldock,  118 

On  an  appeal  from  an  order  allowing  ex- 
cations  to  a  Master's  report,  those  parties 
only  are  entitled  to  be  heard  who  were  heard  in  . 
the  Court  below.  AttomeyOenerai  v.  Potter. 

492 

See  Charity,  3. 

REPUCATION. 

See  Lis  PsKDEMa 
Waiver,  1. 

REVIEW. 

See  PLBAPDia,  II.  2. 


91 
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INBEX. 


REVIVOR. 

'  Where  one  of  several  Defendants  died  pen- 
ding their  joint  appeal  to  the  House  of  Lords, 
and  the  Honse  of  l/ords  having  admitted  his 
representatives,  on  their  petition,  as  parties  to 
the  appeal,  eventually  made  an  order  varying 
the  decree  below,  and  dismissing  the  bill  as 
against  the  Defendant  with  costs.  Hfld, 
that  that  order  might  be  made  an  order  of  the 
Court  below  witboot  first  reviving  the  suit. 
Thorpe  v.  MattingUy.  200 

See  Official  Assign kc 
Flbadiko,  II.  1,3. 


REVOCATION. 

A  testatpr  drew  two  checks  on  his  banker 
in  ftivour  of  two  of  his  servants,  with  a  direc- 
tion that  they  should  be  presented  alter  his 
death,  and  about  a  year  afterwards  made  a 
formal  will,  in  which,  amongst  other  disposi- 
tions, he  gave  two  annuities  to  the  same  per- 
sons, and  all  the  residue  of  his  personal  estate 
to  certain  other  persons,  and  revoked  all  Ibr- 
mer  wills.  After  his  death  all  the  three  in- 
struments were  admitted  to  probate  a»  consti- 
tuting his  last  will.  Held,  that  by  reason  of 
the  probate  this  Court  was  bound  to  treat  the 
sums  for  which  the  cheques  were  drawn  as 
legacies,  but  that  as  such  they  were  construc- 
tively, if  not  expressly,  revoked  by  the  will. 
WaUh  V.  Gladstone,  394 

See  JuRiBDiCTioif ,  IV. 


RIGHT   TO   BEGIN. 

1.  The  only  exception  to  the  rule  that  the 
appellant  is  entitled  to  begin,  is  where  a  De- 
fendant appeals  from  the  whole  of  a  decree. 
Roberte  v.  Marchant.  370 

2.  At  the  hearing  of  a  petition  and  counter- 
petition  in  lunacy,  the  one  praying  the  confir- 
mation of  the  commissioners'  report,  and  the 
other  simply  opposmff  it,  the  counsel  for  the 
first  petition  is  entitled  to  begin.  In  re  Prin- 
€689  Bariaiineky.  443 

3.  A  petition  to  confirm  the  Master's  re* 
port  in  lunacy,  and  it  cross  petition  in  the  na- 
ture of  exceptions  to  it  coming  on  to  be  heard 
together.  Held,  (overmling  In  re  Bariaiint' 
ky,)  that  the  counsel  for  the  cross  petition 
ought  to  begin.    In  re  Townahend.         804 


ROMAN  CATHOI.IC. 
See  GHARrnr,2. 

8 

SCHEME. 

The  Attorney-General  ought  to  be  a  party 
to  all  enquiries  before  the  Master,  under  tfaa 
52  G.  3.  c  101.  (Sir  S.  Romilly's  Act.)  and 
any  proceedings  taken  in  his  absence  are  iirs- 
gular.  AUomey^Oeneral  v.  Earl  af  Stam- 
jord.  737 

See  Chajutt. 

SECURITY  FOR  COST& 
See  Costs,  VI. 


SENTENCE   OF    ECCLESIASTICAL 
COURT. 

See  NxzT  of  Km. 


SERVICE  (SUBSTITUTED.) 

If  the  Conrt  can  be  sativfiedlhat  a  Defen- 
dant who  is  out  of  the  jnriadiotion  has  givea 
authority  to  a  penon  within  the  jorisdwCioa 
to  act  for  hun  in  the  suit,  it  will  order  that  ser- 
vice of  the  auhpetna  to  appear  and  answer  on 
that  person  shall  be  good  eervico  on  the  De- 
fendant, but  the  evidence  of  afnpcy  will  be 
closely  scretinised.    Murray  r,ViparL    531 


SOUCITOR. 

See  Costs,  VI.  2. 
Pami.KesD 

TIOMB. 

Taxation. 


Coianniic4« 


SPECIFIC  FERFORBCANCE. 


In  a  marriage  eettlenMoit,  wUch  i 
only  the  property  of  the  wile,  it  was  agreed 
between  the  intended  husband  and  wife»  and 
each  of  them  covenanted  with  the  tmatess, 
that  any  property  to  which  the  wife  might  bo> 
come  entitled  daring  the  oovortnro,  shonld  be 
oonvoyed  to  such  uses  as  she  shonld  by  deed 
or  will  appoint,  and  in  defanlt  of  miointmsntt 
tothonMofkeiselflbrUfe^ioniaiiider  totha 
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00  of  the  hniband  for  hit  life,  remainder  to 
the  OM  of  the  .wife'e  children,  and  in  default 
ct  raeb  childlen,  te  the  lue  of  A.  B.  (her 
ttieoe)  and  her  heira.  After  the  death  of  the 
wife  withoat  ehildren,  and  without  haviniir  «z- 
•raifled  her  power  of  appointment,  the  husband 
filed  a  bill  afrainat  her  heir-at-law,  praying 
that  a  real  estate,  to  which  she  had  become 
entitled  daring  her  lifetime,  might  be  convey- 
ed to  tho  uses  of  the  aettlemeot  On  the 
qaeation  whether  the  decree  for  specific  per- 
ibrmaace  should  be  confined  to  the  life  estate 
of  the  husband,  or  should  extend  to  the  limi- 
tation to  the  niece  (who  was  also  dead:) 
Held,  that  it  should  extend  to  the  latter,  on 
the  ground  that  the  right  of  the  husband  to  a 
specific  performance  of  part  of  the  covenant 
drew  with  h  the  right  to  a  specific  perform- 
ance of  the  whole,  at  least  as  against  the  heir 
of  the  settlor,  whatever  it  mi^t  have  done 
as  against  a  purchaser  for  value.  Davenport 
V.  Bi»kopp.  698 

See  PLiADOfG,  III.  1. 

STAMP. 

A  court  of  equity  cannot,  any  more  than  a 
court  of  law,  recoive  parol  evidence  of  the 
contents  of  a  written  agreement,  which  ap- 
pears never  to  have  been  stamped,  even  where 
It  is  proved  to  have  been  fraudulently  destroy- 
ed by  the  party  against  whom  it  is  sought  to 
be  enforced.    Smith  ▼.  Henley.  391 

STATUTES. 

6  Ann.  c.  51.  and  14  G.  3.  c.  78. 

Whether  the  protection  given  by  the  stat- 
utes 6  Ann.  o.  51.  and  14  G.  3.  c  78.  to  a 
party  in  whose  boose  or  on  whose  estate  a 
fire  •*  shall  accidentally  begin,"  extends  to 
fires  occasioned  by  the  negligence  of  the  own- 
er or  his  servanU,  or  whether  it  is  confined 
to  fires  arising  from  pure  accident  in  the  limit- 
ed sense  of  the  word.  VUeount  Canterbury 
V.  TAs  Attorney-General.  306 


3&4  W. 

tione,) 


4.  e.  27.    {Statutee  of  Idmita- 


See  JovsMETsf 
Title. 


Accounts. 


S  ee  IftxsB  MoETOAOCs. 

1  dt  3  Vict  c  110.    (Abolition  of  Arreet  on 
Meone  ProeeeeJ) 

See  ELEorr. 

5  Vict  c.  5.    (Admimetration  of  Justice.) 
See  Injunction,  III. 

5  &  6  Vict  c.  122.    (Bankrupt  Amendment.) 

See  Bankruft,  5. 

6  &  7  Vict  c.  73.    (Attorneys  and  Solid- 
tore.) 

See  Taxation. 

STAY  OF  EXECUTION. 

1.  Where,  in  a  suit  against  executors  for 
the  payment  of  a  legacy,  the  amount  claimed 
had  been  brougljt  into  Court,  and  invested, 
and  the  bill  was  afterwards  dismissed  at  the 
bearing,  the  Court,  in  granting  a  motion  by 
the  Plaintiffii  to  stay  the  transfer  of  the  fund 
pending  an  appeal  to  the  House  of  Lords  from 
the  decree,  Vequired  from  the  Plaintifis  an  un- 
dertaking to  submit  to  any  order  the  Court 
might  thereafter  make  for  payment  of  interest 
and  costs,  with  liberty  to  the  Defendants  to 
apply  for  a  transfer  of  the  fund  for  th«*  pur- 
pose of  investment  on  other  security,  but  re- 
fused to  require  the  Plaintifis  to  enter  into  uny 
undertaking  by  way  of  indemnity  against  a 
possible  fail  in  the  Funds:  and  an  objection 
that  the  Flaintifis,  who  were  a  corporation, 
were  incapable  of  giving  any  undtrtafclng 
which  would  be  binding  on  the  corpornte  pro- 
perly, was  overruled.  Corporation  of  Glouceer- 
ter  ▼.  Wood.  493 

S.  The  Court  will  not,  in  general,  stay  pro- 
ceedings in  a  cause  pending  an  appeal  from 
an  interlocutory  order,  unless  the  appeal  can 
be  speedily  heard  :  and  therefore  where  the 
appeal  is  to  the  House  of  Lords,  an  applica- 
tion for  that  purpose  will  not  be  grauted,  ex- 
cept on  condition  that  the  House  will  allow 
the  appeal  to  be  advanced  so  as  to  be  heard 
within  a  limited  time.     Gareiae  v.   Ricardo. 
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3  &  4  W.  4.  e.  74.    (Pinee  and  Rteoveriee 
Act.) 

See  Peotbctoe  of  Settlement. 

3  4-  4  W.  4  o.  42.    (Law  Amendment  Act.) 

'  See  Evidence^  S,  3. 

4  &  5  W.  4.  c.  29.    {Landed  Securities  in 
Ireland,) 


SUBSTITUTION. 


See  Revocation. 
Seevice. 


SUPERSEDEAS 
See  Lunatic,  2. 
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SUPPLEMENTAL  BILL. 

See  Pleading,  II. 

Transfer  of  Causes. 


SUPPLEMENTAL  BILL  OF  REVIEW. 

The  Act  of  incorporatioD  of  a  railway  Com- 
jiany  required  that  all  reeolations  come  to  at 
meetings  of  the  proprietors  shoald  be  entered 
in  a  book,  and  the  entries  were  made  evidence 
of  the  resolutions  to  which  they  referred  In 
a  suit  ag^ainst  the  Company  for  the  specific 
performance  of  an  agreement,  the  Defendants 
were  ordered  to  produce  their  books,  with  the 
usual  liberty  to  seal  Up  such  parts  as  did  not 
relate  to  the  matters  in  question.  The  books 
were  produced  accordingly,  but  the  pages  left 
open  furnished  no  evidence  of  the  agreement. 
After  the  bill  had  been  dismissed  for  want  of 
evidence,  the  Plaintifis,  on  an  affidavit  of  hav- 
ing recently  discovered  that  the  agreement 
bM  been  recognised  by  a  resolution  passed  at 
a  meeting  of  the  proprietors,  applied  for  leave 
to  file  a  supplemental  bill,  in  the  nature  of  a 
bill  of  review,  for  the  purpose  of  making  the 
resolution  part  of  their  case.  And  the  Court, 
although  of  opinion  that  the  Plaintifi  might, 
with  due  diligence,  have  made  the  discovery 
soon  enough  to  have  availed  themselves  of  it 
in  the  original  suit,  nevertheless  granted  the 
motion,  on  the  ground  that  if  the  Defendants 
had  entered  the  resolution  in  their  books,  as 
they  ought  to  have  done,  the  consequence  of 
any  want  of  care  and  attention  on  the  part  of 
the  Plaintiffs,  or  their  agents,  would  have 
been  obviated.  Sheffield  Canal  Company  v. 
Sheffield  and  Rotherham  Railway  Company, 

484 

See  Pleading,  II.  2. 

SUPPLEMENTAL  ANSWER. 

A  Defendant  who  had  by  answer  insisted 
on  his  discharge  uuder  an  Insolvent  Debtor's 
Act  in  India  as  a  defence  to  the  suit,  but 
had  stated  such  discharge,  as  to  his  belief,  as 
of  a  date  which  would  not  eutitie  him  to  the 
benefit  of  the  Act,  was  allowed  after  the 
cause  was  in  the  paper  for  hearing,  to  filo  a 
supplemental  answer  for  the  purpose  of  cor- 
rectmg  the  error  in  the  date,  and  thereby 
bringing  himself  within  the  protection  of  the 
Act.    Fulton  V.  Giltnore,  532 


TAXATION. 

Charges  in  a  solicitor's  bill  for  obtaining  an 


Older  from  a  judge  at  chamben,  for  iaave  lo 
enter  satisfaction  in  the  ComnioB  Plaaa  vi» 
fice  upon  a  bond  given  by  hiB^Uant  to  the 
Crown  for  malt  duties,  Held,  not  to  be  ftr 
"  business  transacted  in  a  eouit  of  law/'  so 
as  to  oust  the  jurisdiction  of  the  Lord  Chaa* 
cellor  or  the  Master  of  the  Rolls,  to  order 
taxation  of  such  bilL  For  that  pmpoao  tho 
bosineos  must  be  some  proeeeding  either  is 
a  suit  or  with  a  view  to  a  aait. 

Whether  proceedings  for  the  pnrpoae  of 
entering  satisfaction  on  a  judgBMiit  with  a 
view  to  the  sale  of  an  estate  woidd  oome  with* 
in  that  description,  qu4Bre» 

An  order  referring  a  solieitoi^B  bill  for  taxa- 
tion may  be  made  without  notice  in  Mther  of 
the  two  first  classes  of  cases  provided  for  by 
6  3&  7  Vict,  c  73.  s.  37.    EzpatU  OaHskMr 

576 

See  Cosn. 


TENANT  FOR  LIFE  AND  REMAIN. 
DERMAN. 

See  Annuity,  1,  2,  3. 

CoNSTEUCTIONj  IV.  I,  4. 


TITHE. 

Proof  of  perception  of  certain  tithes  by  the 
successive  officiating  curates  of  a  church  for 
a  period  of  nearly  200  years,  without  opposi- 
tion  on  the  part  of  the  impropriate  rectors, 
who  had  during  the  whole  of  that  time  resid- 
ed in  the  parish  :  Held^  sufficient  evidence  of 
title,  as  against  the  tithe  payers,  to  support  a 
bill  for  such  tithes  by  the  present  minister  as 
perpetual  curate,  although  the  Defendants 
insisted  that  such  perception  had  been  per- 
missive only,  and  the  documentary  evidenoe 
was  irreconcilable  with  the  suppoBitioB  of  aa 
endowment. 

To  a  bill  by  a  perpetnal  curate  fer  tilfaes,  a 
modus  was  held  to  be  well  pleaded  as  **  pay* 
able  to  the  impropriate  rector  or  other  owner 
for  the  time  being  of  the  tithes.**  Ob'aer  v. 
Latham.  408 

TITLE. 

The  period  for  which  a  good  title  is  reqoir. 
ed  to  be  shown  is  still  sixty  years,  notwith- 
standing the  sUtute  3  &  4  W.  4.  c  2T. 
Cooper  V.  Emery,  388 


TRANSFER  OF  CAUSES. 
As  a  general  rule,  the  transfer  of  a  supple. 
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mettUl  eanse  from  one  branch  of  the  Court 
to  maothor,  carriet  with  it  the  original  cauee, 
though  not  ezprealy  mentioned  in  the  order. 
Com  t.  Com.  608 


TRUSTEES  (OF  CHARITIES.) 

Petitions  for  filling  up  vacanciea  in  charity 
tmateee  require  the^t  of  the  Attomey-6e- 
Beral,  but  need  not  be  lerved  npon  him.  In 
re  th€  Warwick  CharitU*.  559 


VENDOR  AND  PURCHASER. 
See  Cov|NAiiT  for  Dibds. 

PLBAODia,    IIL    1. 

purcbabb  monkt. 
Tttle. 


VOLUNTARY  SETTLEMENT. 

1.  A.  shortly  before  his  death,  sent  a  ver- 
bal message  to  B.  his  debtor,  desiring  him  to 
hold  the  debt  in  trust  for  C.  B.  accepted  the 
trust,  and  the  transaction  was  communicated 
to  C.  both  by  A.  and  B.  Held,  (on  a  bill  fil- 
ed  by  C.  against  B.,  and  the  personal  repre- 
sentative  of  A.  who  had  brought  an  action 
against  B.  for  the  recovery  of  the  debt,)  that 
the  trust,  althongh  voluntary,  was  binding 
upon  A.'s  estate ;  and  an  injunction  which 
had  been  granted  by  the  Court  below,  was, 
on  that  ground,  upheld  on  appeal,  the  Court 
beingof  opinion  that  the  transaction  amount- 
ed to  the  same  thing  as  if  A.  had  declared 
himself,  instead  of  B.  trustee  of  the  debt  for 
the  PlaintiE     M'Fadden  v.  Jenkins,      153 

2.  A  testator  bequeathed  a  sum  of  money 
to  trustees,  in  trust  for  his  daughter  for  life, 
«nd  in  ease  she  died  without  leaving  issue, 
for  her  next  of  kin,  exclusive  of  her  husband. 
During  the  lifetime  of  the  daughter,  her 
mother,  as  presumptive  next  of  kin,  by  a 
voluntary  deed  assigned  her  expectant  inter- 
est in  reversion  to  the  husband.    Held,  on  the 


death  of  the  daughter,  without  leaving  1 
that  the  assignment  operated  only  as  an 
agreement  to  assign ;  and,  oonseqaently,  that 
bemg  voluntary,  a  Court  of  Equity  would  not 
enforce  it    Meek  v.  KettUweU,  342 

See  Sncxno  Pbrformancs. 


WAIVER. 

1.  Where  a  Defendant,  who  is  in  custody 
under  process  of  contempt,  for  want  of  aa 
answer,  puts  in  his  answer,  the  Plaintiff,  by 
replying  to  the  answer,  waives  the  contempt, 
and  entitles  the  Defendant  to  his  discharge, 
without  payment  of  costs.  Oldfield  v.  Co6- 
hett.  557 

3.  Acts  amounting  to  waiver  of  iiregnlarity 
in  an  attachment,  though  not  available  in  an- 
swer to  an  application  by  A  prisoner  for  his 
discharge,  are  available  where  the  partv  has 
obtained  his  discharge,  and  where  his  only  ob- 
ject in  impeaching  the  attachment  is  to  set 
aside  subsequent  proceedmgs  founded  upon  it. 
Needham  v.  Needham.  640 


WILL. 

See  Construction,  IV. 
Jurisdiction,  IV. 
Revocation. 

Rule  of  Canstruetion  in. 

Of  two  inconsistent  dispositions  in  a  will 
(both  being  intelligible),  whether  occurring  in 
the  same  sentence  or  in  difierent  sentences, 
the  last  is  to  prevail,  unless  a  contrary  inten- 
tion can  be  safely  inferred  from  the  context 

Discussion  as  to  the  amount  of  internal 
evidence  which  will  justify  such  an  inference. 
Morrall  y.  Sutton.  533 

WRIT  OF  RIGHT. 

^  See  Journky's  Accounts. 

Quashing  Writ. 
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